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CIVIL REVISION. 


Before Mr. Justice L. W, J. Costello, 
` PRAMATHA NATH GHOSE 


v. ; 
SREE SREE ISWAR GOPAL JIU AND OTHERS,* 


Revision —Civil Procedure Code (Act V of 1908) Sec. r15—Interlocutory order— 
Rent suit-—Claim ‘allowed—Declaratory suit-—Ple1 of payment by other 
defendants—Application fot striking out the plaint on the ground that 
no cause of action exists. 

In a suit for declaration that the defendants Nos. ato 9 bad title in the dis- 
puted property which was liable to attachment and sale for rent due from the 
defendants Nos. 2 to 9, the defendant No. 1 applied for striking off the plaint on 
the ground that no cause of action existed as the defendant No. 9 had paid to the 
plaintiff a sum which satisfied his claim. The plaintiff averred that thè payment 
was not sufficient. ‘In the suit also a declaration was asked to the effect that the 
petitioner had no interest in the property in question. The Munsiff rejected the 
application of defendant No. 1 for striking of the plaint : 

Held, that the High Court could not interfere under section 115 of the Code 
of Civil Procedure, whether the application be regarded as one in the natare of 
an interlocutory proceeding in the suit or the matter be considered from the 
point of view of what the plaintiff was in fact claiming. 


Application for Revision by Defendant No. r. 

Suit for declaration. 

The material facts appear from the judgment. 

Messrs. Rupendra Kumar Mitter and Prem Ranjan Chakravarty 
for the Petitioner. 

Messrs. Bimala Charan Deb and Saroj Kumar Chatterjee for the 
Opposite Party No, 1. 

Messrs, Hira Lal Chakravarty and Syama Das Bhattacharya 
for the Opposite Party No. 6. 


* Civil Revision Case No. 1339 of 1931, against the order of Mr, Basanta 
Kumar Roy, ist Munsiff:of Alipur, 24-Parganas, dated the 29th August, 1931. , 
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The judgment of the Court was as follows — 4 

Costello, J. :—In this matter the applicant who is one of the 
defendants in the suit, made an application to the Court asking that 
the plaint should be struck out, and that the suit should be dismissed" 
onthe ground that the plaintiff had not or, at any rate had-no 
longer any cause of action. What is said is that the suit is solely the 
outcome of what is usually described as a claim case in which the 
defendant who is the petitioner before me claimed to be interested in 
a certain property in ‘Tollygunge in regard to which the plaintiff in 
the suit was maintaining ; that the defendants Nos. 2 to 9 were his 
tenants and that their interest was liable to be disposed of in order 
to satisfy a decree for rent which the plaintiff had already obtained. 
In the claim matter it was decided that the present petitioner had 
acquired the interest of the other defendants by means of a sale at 
an auction which took place in the year 1910. The plaintiff instituted 
the present suit in order to get rid of the decision in the claim 
matter in order to enable him to proceed to execution against the 
interest of the defendants Nos. 2 to 9. 


It appears that the suit was started several years ago and after it 
had proceeded on its way for a considerable period, one of the 
defendants i. e. the defendant No. 9 paida sum of money to the 
plaintiff which, the present petitioner avers, was sufficient to satisfy 
the plaintif’s claim in the original suit. This is denied by the 
opposite parties in this proceeding. They say that the amount paid 
was in fact only sufficient to satisfy the original claim excluding the 
costs and expenses incurred and interest on the amount claimed. 
The learned Munsiff in declining to make an order which would 
have in effect put anend to the suit, seems to have proceeded 
upon the basis that subsequent to the institution of the suit the 
amount of the original decree had been, in fact, satisied. But 
he took the view that as at the time when the suit was 
instituted the plaintiff had a good cause of action he ought to 
come to the conclusion that that being the position the question 
whether the plaintiff ought ultimately to succeed, was a matter 
to be decided in the suit itself If one looks at the application 
made to the Munsif and the second application to review the 
order which he made, it must be apparent at once that in effect 
the application was of the kind indicated at the outset, namely, 
an application to strike out the plaintifs pleadings, as no-longer 
disclosing a cause of action. In this view of the -matter Mr 
Chuckraburtty on behalf of the opposite party argues that this 
present application becomes a matter of an attempt to set aside 
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what is in its nature an interlocutory order or at any rate, in effect 
an interlocutory order in the proceedings before the Munsif. 

There is another aspect of the case which has been presented 
before me on behalf of the opposite party and it is this : that the 
claims in the suit are far wider than the mere asking for a 
declaration that the property in question or rather the defendant’s 
interest in the property in question is liable to attachment and 
“available for execution proceedings. 

It does appear that the plaintiff in bringing thie’ suit is also 
asking for further reliefs which are designed to have the effect of 
establishing his own position with regard to the property in 
question in that he is claiming to be the owner of the property 
and that the defendants Nos. 2 to g are his tenants on such terms 
that they are liable to be dispossessed at the will of the plaintiff. 
The plaintiff is also seeking a declaration againt the other defen- 
dant the present petitioner declaring that he has no interest what- 
soever in the property in question. 

Having regard to all the circumstances it does not seem to 
me that this isa case where this Court ought to interfere with the 
discretion which the learned Munsif undoubtedly possessed. 
Whether. one regards the application to him as being in the 
nature ofan interlocutory proceeding in the suit or looks at the 
matter more broadly and considers it from the point of view of 
what the plaintiff is in fact claiming, to my mind makes a very 
little difference. As Mr. Chuckrabutty has rightly pointed out 
if the suit is fought out to a finis, the question which is now 
being agitated before me, can be considered in appeal should 
the present petitioner find himself one of the unsuccessful 
‘parties. 

1 accept Mr. Chuckrabutty’s contention that this is not a 
case in which this Court ought to interfere under section 115 of 
the Code of Civil Procedure. 

This Rule must accordingly be discharged with costs one gold 
mohur to the opposite party No. 1 the Thakur and one gold 
mohur to the opposite party No. 6 represented by Mr. Chuckra- 
butty. 
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APPELLATE CIVIL. 


v Before Sir George Claus Rankin, Knight, Chief Justice, 
; and Mr. Justice C. C. Ghose. 


aoe NAGENDRA CHANDRA DE AND OTHERS 


1932. v, 
rarai 
February, 18. . HARKUMAR DE.* 


March, 17, 24. < 
Revenue sale—Sale of tenure--Noabad talugs, nature of—Noabad talugdar, 
status of--Etmandar and Government—Bengal Land Revenue Sales Act 


(FHB. C. of 1868), Sec, 12 Cl. (3)—' Recognised.’ 


The word Noabad by itself means ‘newly cultivated.’ 


Noabad talugs are not. permanently settled but are in reality temporarily 
settled estates. 


A Noabad taluqdar has got security of tenure for the period of a particular 
settlement ; but at the expiration of the settlement, the taluqdar will be entitled 
toa fresh settlement of the cultivated lands from Government on terms to be 
arranged between the talugdar and the Government. As regards uncultivated 
lands, such lands are ordinarily at the absolute disposal of Government at the 
expiration of a settlement and a taluqdar has no right to havea fresh settlement 
in respect of uncultivated lands. i 


_ Asregards the Etman or under-tenure under a taluqdar, whenever it appears 
that the Etman is of long standing and that justice and equity demand that 
the Etman should be considered asan under-tenure binding on the Government, 
the Settlement Officer makes a note to that effect. When, however, it appears 
that the Etman is not considered. binding on Government, the Settlement Officer 
makes a note to the effect that the Etman is not binding as against the Govern- 
tment. So far as between the Government and the Etmandar. But between the 
Etmandar and the taluqdar, the Etmandar is entitled to the rights which exist 
as exist between the parties and no interference is contemplated by the Settlement 
authorities. 
The word recognized’ in section 12 clause (3) of the Bengal Land Revenue 
Sales Act of 1868 has reference to the question of recognition as against the 
Government. 


Where the Settlement Officer had recorded an entry in respect of certain deg 
which ran as follows: “The Etman is not binding as against the Govern- 
ment” ı 


Held, that the Etman was not a protected interest and the purchaser of a 
Noabad taluq at a revenue sale was entitled to call for the cancellation of such 


* Letters Patent Appeal No. 28 of 1931, against the decision of Mr. ‘Justice 
S. K. Ghose, dated the 16th June, 1931 in Appeal from Appellate Decree 
No. 2167 of 1929, against the decision of M.K. Guha Esq., Additional District 
Judge of Chittagong, dated the 5th April, 1929, modifying that of Babu Pratul 
Chandra Ray, Munsiff, grd Court, at Patiya, dated the 28th February, 1927. 
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e 
an encumbrance under section 12 of the Bengal Land Revenue Sales Act 
of 1868. 


Lakshidhar Barua v. Saroda Charan Dey (1) referred to. 


Appeal by the Defendants. 

‘Suit for recovery of khas possession. 

The material facts appear from the following judgment of 

S. K. Ghose, J. :—This appeal arises out of a suit for recovery 
of khas possession on declaration of the plaintif’s title by annulment 
of incumbrances. The defence majnly was that the defendants were 
settled raiyafs and had acquired occupancy rights.’ Inthe trial 
(Court ?) the question arose as to whether the interest of the defen- 
dants was protected under Act VII of 1868. The trial Court held 
against the plaintiff and dismissed the suit. On appeal the learned 
Additional District Judge held in favour of the plaintiff as regards 
dag No. 34, namely, that the interest of the defendants was not 
protected under Act VII of 1868. Accordingly the learned Judge 
decreed plaintifi’s khas possession in respect of this dag, 

The present second appeal is- by the defendants. There is a 
preliminary objection that the appeal is incompetent. It appeared 
that the 4th defendant Debendra Chandra De was a minor in the 
first Court. The plaintiff proposed the defendant’s brother as his 
guardian, but he did not come andthe Court appointed a pleader 
asthe guardianad-litem. The same pleader continued. to be the 
guardian in the lower appellate Court and he was not discharged. 
In the present second appeal, however, the 4th defendant is repre- 
sented by his next friend the rst defendant who is appellant No. 1. 
It is contended that this is against the provisions of Order XXXII, 
rules 3 and rr of the Civil Procedure Code, that the minor defen- 
dant appellant is not properly represented in this appeal, and that 
the appeal in so far as it relates to him must stand dismissed. It 
has been held that the guardian appointed by the Court is the 
guardian for the entire Z's until he is discharged and that a minor 
who is subsequently represented by somebody else without the per- 
mission of the Court is not properly represented at all. See the 
case of Krishna Pershad Singh v. Gosta Behari Kundu (2) at 
page 439 of the report, which follows the decision inthe case of 
Jwala Dei v. Pirbhu (3). This Allahabad case has been subsequently 
followed by other cases namely the cases of Shambhu v, Kankaya 
and Kanha (4), Bhageluy. Dharma (5) and Latafat Ali Khan v, 

(1) (1914) 20 C. L. J. 40. (2) (1907) 5 C. L, J. 434. 

(3) ($892) 1. L. R. 14 All. 35. (4) (1922) 1. L. R. 44 All. 619. 

(5) (1923) I. L. R. 45 All. 623. 
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Muhammad Yar Khan (1). Following these cases I must. hold that. 
the minor appella nt No. 4 is not properly represented in this second 
appeal and that the appeal with regard to him must stand dismissed. 
The result is that the decree of the lower appellate Court with 
regard to him must stand confirmed. On this ground the learned 
Advocate for the respondent has contended that the whole appeal. - 
must stand dismissed. The learned Advocate for the appellants in 
this Court has not contested the position with regard to appellant 
No. 4. But his contention is that the entire appeal should not be 
dismissed because under order XLI rule 4 of the Code of Civil 
Procedure an appeal may be preferred by one of the several defen- 
dants. This rule, however, has no application to the present case 
because here the appeal was as a matter of fact preferred by all the 
defendants and for the reason stated above the appeal with regard to 
one of them has been dismisseJ. Now the pointis whether the 
appeal may be continued by the remaining defendants and to my 
mind the answer to this question depends on whether, if the appeal 
of the remaining defendants should be successful, there would be 
two conflicting decrees in the same litigation. Ifthe answer be in 
the affirmative, then obviously the entire appeal should be dismissed. 
Now in the present case the plaintiff inthe lower appellate Court 
has obtained a declaration that the tenancy which is held jointly by 
all the defendants is not a protected interest under Act VII of 1868. 
The appeal preferred by the 4th defendant has been dismissed and 
the decree of the lower appellate Court with regard to the interest of 
that defendant stands confirmed. If now the remaining defendants 
should succeed in their appeal in this Court, the result would be 
that with regard to their undivided interest in the said holding there 


would be a declaration that that interest was protected under the 


aforesaid Act. -In other words there would be conflicting decrees in 
the same litigation. Ina matter like this the principle of the deci- 
sions in cases where an appeal has abated on account of the death 
ofa party applies. It has been held that the Court ought not to 
make two inconsistent decrees about the same property, and where 
that would be the result the proper course is to dismiss the appeal as 
a whole. As an instance I may cite the case of Naimuddin Biswas 
v. Maniraddin Laskar (2). 

I hold, therefore, that the entire appeal must stand dismissed 
with costs. ' 

The cross-objection is not pressed and must be dismissed without 
costs, 


(1) (1929) L L. R. 32 AIL 494. (2) (1928) 32 C, W, N. 299. 
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Leave has been asked for to file a further appeal under section 15 
: of the Letters Patent. The leave is granted. 


Against this decision, the defendants appealed. 
Mr. Narendra Kumar Das for the Appellants. 


Mr. Nripendra Chandra Das for the Respondent. 
CG AY. 
The following judgments were delivered : 


C. C. Ghose, J. :—The questions arising in this Letters Patent 
appeal were not considered necessary for determination by the 
learned Judge in this Court as he was of opinion for the reasons 
stated by him in his judgment, that the appeal to this Court was 
incompetent inasmuch as the fourth defendant Debendra Chandra 
De who wasa minor had not been properly represented in the 
appeal. The defect, such as it was, has now been removed and at 
the hearing before us steps were taken to have the said minor 
defendant properly represented by a guardian-ad-litem 


The appeal arises out of a suit for recovery of khas possession on 
declaration of plaintiff’s title and for annulment of certain encum- 
brances in respect of two dags, namely dags Nos. 39 and 34. The 
plaintiff alleged that he had purchased a Noabad talug being taluk 
Jinnat Ali—at a sale for arrears of revenue and that as such purcha- 
ser, he was entitled to A4as possession of the two dags in.question by 
cancellation of encumbrances under the provisions of Act VII(B. C.) 
of 1868. The defendants who were the tenants contended that in 
respect of the dags referred to above they were raiyats having occu- 
pancy rights and that as such, their interests in the said two dags 
were protected under the’ provisions of section r4 of the said Act, 
These being the respective contentions of the parties, the lower 
appellate Court found that in respect of dag No. 39 the defendants 
had succeeded in establishing that they were raiyats having occu- 
pancy rights and that therefore the plaintiff was not entitled to any 
relief whatsoever in respect of dag No. 39-—-the same being a 
protected interest within the meaning of Section 14 of the Act. 
The lower appellate Court found, however, that as regards 
Dag No. 34, it appeared from the settlement record which is 
Exhibit 3 in this case, that the plaintiff was entitled to ask for 
cancellation of the encumbrances, because it had not been shown 
that the encumbrance such as it was either created or recognised 
during the settlement proceedings which took place. The Court 
of appeal below referred to Exhibit 3 and found that the Settle- 
ment Officer had recorded an entry in respect of Dag No. 34 
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which ran in these terms :—“The Etman is not binding as against 
the Government”; and having regard to the said entry, the Court 
was of opinion that it was not a protected interest within the 
meaning of sub-section (3) of Section r2 of “the Act. In other 
words, the result was that the defendants succeeded in respect 
of Dag No. 39 but failed as regards Dag No. 34. 


The present appeal has been brought by the defendants and their 
contention is, that both in respect of Dag No. 39 and Dag No. 34° 
they are raiyats having occupancy rights and that, therefore their 
interests therein are protected under Section 14 of the Act and 
further there is nothing to show that the Etman or under-tenure in 
respect of Dag No, 34 was not recognised during the settlement 
proceedings, | 


As regards the first point, the lower appellate Court has dis- 
tinctly found that in respect of Dag No. 34 the defendants are 
mot raiyats having occupancy rights and that, therefore, Section 14 
of the Act referred to above is not attracted to the case of this dag. , 
That being so, the only contention which we have to deal with is 
whether or not during the settlement proceedings the dag in ques- 
tion, namely, dag No. 34 was ‘recognised’. 

I do not propose to go into the history of Noabad taluqs. All 
the available information about the incidents of Noabad taluqs will 
be, found collected in the late Sir Charles Allen’s Survey and Settle- 
ment Report of Chittagong and in Mr. O’Malley’s Gazetteer of 
Chittagong. The word Noabad by itself means newly cultivated and 
it is well-known that Noabad talugs are not permanently settled but 
are in reality temporarily settled estates. In other words, a Noabad 
taluqdar has got security of tenure for the period of a particular 
settlement ; but at the expiration of the settlement, the taluqdar 
will be entitled to a fresh settlement of the cultivated lands from 
Government on terms to be arranged between the taluqdar and the 
Government. As regards uncultivated lands, such lands are ordi- 
narily at the absolute disposal of Government at the expiration of a 
settlement and a taluqdar bas no right to have a fresh settlement in 
respect of uncultivated lands. 


As regards the Etman or under-tenure undera taluqdar, when- 
ever it appears that the Etman or under-tenure is of long standing 
and that justice and equity demand that the Etman should be con- 
tidered as an under-tenure binding on the Government, the Settle- 
ment Officer makes a note to that effect. When, however, it appears 
that the. Etman is not considered binding on Government, the 
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Settlement Officer makes a note to the effect such as the note in 
the present case is, So far as between the Government and the 
Etmamdat. But between the Etmamdar and the taluqdar, the 
Etmamdar is entitled to the rights which exist as exist between the 
parties and no interference” is. contemplated by the Settlement 
authorities. : 


This being the position, I now turn. to the provisions of sec- 
tion 12 sub-section (3) for the purpose of finding out whether the 
Etmam in this case is one which has been ‘recognised’ during the 
settlement proceedings. ‘There is no question asto whether the 
Etmam was ‘created’ during the settlement proceedings. That is not 
the case of ‘either of the parties. The only matter for consideration 
is whether or not the Etmam was ‘recognised’ during the: settlement 
proceedings, The learned Advocate for the defendants contended 
that the question of . ‘recognition’ was one between the Noabad 
taluqdar and the Etmamdar and had nothing whatever to do with 
the question of recognition by the settlement authorities so far as 
the Government was concerned. Regard being had to the fact that 
the settlement was a temporary one, the question of the existence of 
rights as ‘against the Government did clearly come up for considera- 
tion by the settlement authorities and the word ‘recognition’ in the 
context in which it appears, namely, section 12 sub-sectian (3) 
clearly has reference to the question of recognition as against the 
Government. This is my reading of the settlement record 
(Exhibit 3). In this view, the Etmam in question is not a protected 
interest and, therefore, the plaintiffas the purchaser of a Noabad 
talug at a revenue sale is entitled to call for the cancellation of such 
an incumbrance. The view I take is amply supported by authority, 
namely, the decision of this Court in the case of Lakshidhar Barna 
v. Saroda Charan Dey (1). It follows, therefore, that this appeal 
has no substance and must be di-missed with costs. 

Rankin, C. J. :—I agree. 


AT. M < Appeal dismissed, 
a) (1914) 20C L. J. go. 
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Before Sir George. Claus Rankin, Knight, Chief Justice, 
and Mr. Justice C. C. Ghose, 


Civ, MONMOHAN GOPE AND OTHERS 
1932. mM Mp - 
March, 7, 16. MADHUSUDAN GOPE AND OTHERS.* 


Limitation—Limitation Act (IX of 1908), Sch. I, Art, 182 Expl, 1—Decree in 
partition suit—Allotment of various Lands in severalty to each of the parties 
` but reserved as ijmali certain plot—Decree, if joint. 

An application by one of several parties toa partition: decree to be put into 
possession of the land allotted to him in severalty is within the first sentence of 
the Explanation 1 of Article 182 Sch. I. to the Limitation Act. 

Ram Nath Rai-y. Harendra Kumar Rai (1), followed. : 

By a.final decree for partition various lands were allotted in severalty to each 
-of the parties but reserved as ijmali a Kalikhola and a strip of land to serve asa 
road giving access to certain of the allotments. Some huts were to be removed 


in order that the strip of land should serve as a road. The plaintiff in February 


_ 1998 brought an execution case for delivery of possession of his stare, which was 
dismissed on part satisfaction in July 1928. The present application for execution, 
. was filed on the 20th November 1930 by the respondents (defendants) : . 
Held, that-the application was not barred as it was saved by the plaintiff's 
; application of 1928 and the decree was one passed jointly In favour of the plaintiff 
< and the respondents so far as the Kalikhola and the road Were concerned. 
° Article 182 Explanation 1 of schedule I to the Limitation Act was applicable. 


Appeal by the Judgment-debtors Nos. 5, 6, 9 and 11. 


Application for execution. 3 - 






e material facts appear from the judgment. 


wor 78 BE Remover Æ Bessrs. Rajendra Chandra Guha and Mohendra Kumar Ghose 
Y he Appellants, ~ . 
Be Messrs. Gunada Charan Sen and Sachindra Kumar Roy for the 


Respondents. 


i ` GAV 
. The following judgments were delivered : 


March, 16s Rankin, C. J.:—In this case a final decree for partition was 
se passed on the 28th March 1927. Its effect was to allot various lands 
in severalty to each of the parties but to reserve.as ejmali a Kali- 

khola and also a strip of land to serve a8 aroad giving access to 


# Appeal from. Appellate Order No. 366 of 1931, against the order of A. 
Henderson Esq., District Judge of Dacca, dated the 1st August, 1931, affirming 
that of Babu M. Rai, Munsiff, Central Court, dated the 19th June, 1931. 

(1) (1930) 35 C. W. N. 448. 
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certain of the allotments. This was not a road existing as such from Gyn, 


before the partition but was delineated by the Commissioner of 1932. 
partition for the first time and it was necessary for him to direct the Monmohan Gope 
removal of some huts or gars in order that the strip of land should 
serve as a road. The plaintiff in February 1928 brought an execution 
case and aftera Commissioner had been appointed to give him Kantin, C. F. 
delivery of possession, that case was dismissed on part satisfaction in 

July 1928. The question before us arises as between defendants to 

the suit, 


v. 
Madhusudan Gope. 


The present application for execution was filed on the zoth 
November r930 by the respondents before us and the appellants 
contend that itis out of time being more than three years from the 
decree. The respondents say’ that it is within time by reason of 
the previous application of the plaintiff. We have to consider and 
apply the first part of Explanation r in the third column of Art. 182 
of the schedule to the Limitation Act. 


An application by one of several parties to a partition decree to 
be put into possession of the land allotted to him in severalty is 
clearly enough within the first sentence of the Explanation. The 
case of Ram Nath Rai v. Harendra Kumar Rai (1) isa recent, 
authority for this proposition. It is said however that in the p 
cular decree before us the provisions as to the Kalikhola apf 4f 
road were “ passed jointly in favour of more persons than ofie 
namely in favour of all the partiesto the suit. Hence it iQ 
tended that these defendants who now apply to have the deig 
executed are saved by the plaintiff’s application of 1928. The view 4 
contended for is that if any one relief is joint the whole decree is 
joint even if other reliefs are given separately. The chief cases cited 
have reference not to the first part of" the Explanation but to the 
second part which is concerned with the persons against whom effect 
will be given to a previous application in execution [Swdramanya v. 
Alagappa (2); Barada v. Nabin (3); Nand Lal v. Dharam (4).] 
None of these were partition cases. 













It seems to. me that the decree before us is certainly one passed 
jointly in favour of the plaintiff and the present respondents so far 
as the Kalikhola „and the road are concerned and unless the decree 
is for the present purpose to be regarded as though there wa 












(1) (1930) 35 C. W. N. 448. é 
(2) (1906) I. L. R. 30 Mad. 268. (3) (1909) LIC? 


jane he 
(4) (1925) L. L. R, 48 All, 377. \ 


Date. aose 
; 4 





Civil., 


1932. 
< 


Monmohan Gope 


; _ We 
‘Madhusudan Gope. 


Rankin, C. F. 


Civity 


—_—_— 


1992. 
aos 
March,.1. 


— 


. 


THE CALCUTTA LAW JOURNAL. [Vor LVI 
A . 


plaintif and another and different decree for separate possession of 
their allotments by the respondents I think this appeal must fail. 
As the making and joint possession of the road is an integral part of e 
the partition arrangements, I think that to apply the Explanation in 
this way tothe decree before us would be unreasonable and I 
would agree'with both the Courts below and dismiss this appeal 
with costs, three gold mohurs. 


C. C. Ghose, Je :—I agree. a p ‘ 


ATM | 5 ` Appeal dismissed. 
Pegon Sir George Claus Rankin, Knight, Chief Justice, 
i ate ee Gai C. C. kik. : a 


; AKTAR HOSSAIN AND age . 
h a . 
SRIMATI HUSSENI BEGU M AND OTHERS, * 


Suit, dismissal of —Dismissed for defauli—Suficient cause—Late owing to 
plaintiff's bringing his witnesses —Examination of plaintif not yinished— 
Defence witness examined—Civil Procedure Code (Act V af 1908), O. g R. 9, < 

o. 17 Rr. 2, 3. E 


Where a suit has been decided upon some evidence given by the plaintiff and 


l the evidence given by the defendant, the right of appeal depends upon what the 


Court did and not upon what the Court should have done. 


As the examination of the plaintiff Was not concluded the suit was adjourned 
to the next day. The plaintiff to get his witnesses went off that very day to a 
certain place and came back with some witnesses on the morning of the next day 
but was nearly an hour late in attending the Court. The Court took some evi- 
dence and dismissed the suit on the merits : 


Held, that the Court should have acted under rule 2 and not under rule 3, of 
order 17 of the Code of Civil Procedure. The casa came within order 9 though 
the-Judge wrongly proceeded to call the defendant’s evidence. The case should 
be treated on the line of authority, viz., Reasuddin Bastinia v. Kiban Mohan 
Roy (t)-; Ram Charan Lal v. Raghubir Singh (a) and Shashi Bhusan Kumar v, 


* Appeal from Original Order No. 511 of 1930, against the order of S. Baner- 
jee Esq, Subordinate Judge, and Additional Court of Dacca, dated the asth 
August, 1930. ` 4 

y (1914) 18 C. W. N. 775- (2) (1923) 1. L. R. 45 All, 618. 
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Dwarka Prosad Marwari (1), as though the decree of dismissal had been a-decrec 
made ex parte. 

3 That though in a sense there was not sufficient cause for the pliintiff being late, 
he in a wrong-headed and muddled-headed way was doing his best to have his 
witnesses before the Court and the suit should be restored. 

Appeal by the Plaintiffs. 

Suit to set asile a compromise decree. 

The material facta appear from the judgment. 

Mr. Jatindra Nath Sanyal for the Appellants. 

Mr. Abdul Alt for the Respondents. 

The following judgments were delivered : 

Rankin, C. J. :—In this case there wasa suit brought by the 
plaintiff to set aside a compromise decree which had been entered 
into on his behalf by his mother when he was a minor. The decree 
was in September 1926, the plaintiff attained majority in 1927 and 
the events that we are concerned with happened in January and 
February 1930. The suit was in the Court of the Additional Sub- 
ordinate Judge of Dacca. On the 31st of January 1930 the plaintiff 
wanted time because of communal disturbance in the town and he 
was given time till the nextday. Then he filed a petition saying 
that his pleader had not come to Court and he was given an adjourn- 
ment till the 5th of February. On the sth he filed another petition 
asking for examination of a witness on commission. The Judge was 
not willing to give him an adjournment on that ground -though he 
was prepared, if necessary, to consider whether that should be done 
during the trial. Consequently on the sth of February the suit was 
taken up. The plaintiff was examined but his examination was not 
concluded and as it was late in the day the suit was adjourned to 
the next day. There seems to be no doubt that the plaintiff had 
not been attending diligently to this matter and when the suit was 
called on on the 5th he made up his mind to do what he could and 
it seems and we accept itasa fact that to get his witnesses he went 
off that very day to the district of Mymensingh and came back 
with some witnesses on the morning of the 6th; but he must have 
been something like an hour late in attending the Court bécause 
the learned Subordinate Judge waited forty minutes and then took 
some evidence and then dismisse1 the suit on the merits, 

The plaintiff applied to have the suit restoréd and the first ques- 
tion is whether he was entitled todo that or whether his only 
remedy was to appeal from the decree. I confess there is a good 
deal to be said in favour of the view that where a suit has been 
decided upon some evidence given by the plaintiff and the evidence 

(1) (1921) 6 Pat. L.J. 313. 
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giver by the defendant the right of appeal depends upon what the 
Court did and not upon what the Court should have done and on 
those lines there is a good deal to be said in favour of the view that, 
the proper remedy is by way of appeal. It seems, however, that in 
a number of cases a different view has been taken—not always in 
cases exactly on all fours. Cases where a different view has in sub- 
stance been taken are the cases of Reasuddin Basunia v. Jiban 
ohan Roy (1); Ram Charan Lal v, Raghubir Singh (2) and Shashi 
Bhusan Kumar v. Dwarka Prosad Marwari (3),. and in other 
cases, ik 

It seems quite clear that the learned Judge was not entitled to 
act under rule 3 of Order XVII of the Civil Procedure Code but 
he it seems should have acted “under rule 2 of that order and as he 
dismissed the plaintifl’s suit I am disposed to treat it on the line of 
the authority to which 1 have referred, as though the decree of 
dismissal had been a decree mide ex parte. The plaintifi’s evidence 


‘had not been completed and the suit was dismissed in his absence. 


So although the learned Judge has wrongly proceeded to call the 
defendant’s evidence, I think we msy treat itasa case coming 
within Order IX. : 
That being so, the question is whether there is sufficient cause 
for the plaintif being late. Now, in a sense there is not sufficient 
cause because the plaintiff ought to haye done his work of collecting 
his witnesses earlier and he ought to have got before the learned 
Judge sooner than he did. But it is evident that the man was doing 
his best and acting very strenuously in collecting his witnesses and 
bringing them in Court on the morning of the 6th and I do not 
think that we are debarred by terms of Order IX rule 13, Code of 
Civil Procedure from giving him his remedy when in a wrong-headed 
and muddled-headed way he was doing his best to have his witness- 
es before the Court. That being so, I am of opinion that we ought 
to allow the appeal, get aside the decree dismissing the plaintiff’s 


suit and direct that the plaintiffs suit be restored. I think, however, 


that the appellant ought to pay the respondents’ cost of this appeal 
but we do not make it a condition precedent. We assess the hearing- 
fee at three gold mohurs, There will be no order for costs in the 
Court below on the application. 
C. C, Ghose, J. :—I agree. 
A T. M Appeal allowed. 
(1) (1914) 18 C. W. N. 775 (2) (1923) I. L., Re 45 All, 618, 
(3) (1921) 6 Pat. L. J. 313. ; 
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“Before Mr. Justice H. R. Panckridge. 
HATU NAIK AND OTHERS 


0. 
THE EMPEROR.* 


Enmbankment~ Bengal Embankment Act (IPB. C., of 1882), Soe. 76(b)-—'Addition 
to existing embankment, meaning of—Repatr—Fermission of Collector. 


An ‘existing embankment’ in clause (b) of section 76 of the Bengal Embank- 
ment Act, 1882, means an embankment existing when the addition is made and not 
the embankment as it existed at the date of the notification under section 6. 


Ramnath Pandit v, Emperor (1) and Lalshmi Kanta Hasra v. The Emperor 
(2) followed. i 

Criminal Reference Nos. 48 and 49 of 1929 doubted and explained. 

The permission of the Collector is necessary even for repairs if the repairs 
involve addition to the embankment in the state that it isin when these repairs 
begin. h 

Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the Accused. 


The accused were convicted and sentenced under section 76(b) 
of the Bengal Embankment Act. 


The material facts appear from the judgment. 


Messrs. Narendra Kumar Bose and Saroj Kumar Maity for the 
Petitioners. 


Mr, D. N. Bhattacharjee for the Crown. 
The following judgment was delivered by 


Panckridge, J :—-A point of some importance is raised by 
this Rule. That point is indicated by ground No. 3 which is in 
the following terms. “For that in the absence of any evidence 
as to the original height of the éuadh the conviction is bad in law.” 
It appears that petitioner No. 23 Pulin Behari Dutt is one of the 
owners of an embankment called the Taladiha zemindary em- 
bankment which is situated in an area in respect of which a noti- 


* Criminal Revision Case No. 268 ot 1932, against the order of T. Roxburgh 
Esq., Sessions Judge of Midnapore, dated the 18th March, 1932, affirming the 
order of Babu K, C, Haldar, Magistrate, First class, of Midnapore, dated the goth 
November, 1931. ` 

(1) (1911) 1. L. R. 38 Cale. 413; 13 C. L. J. 333. 

(2) (1919) 29 C. L, J. 328 ; 23 C. W. N. 8572. 
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fication has been made under Section 6 of the Bengal Embank- 
ment Act of 1882, The date of this notification is the rrth of 
March rgor. In 1926 there were floods of exceptional gravity 
in the district of Midnapore ; as a result of these floods the em: 
bankment was breached at several places. The petitioner No. 23 
and also some of his tenants applied’ to the Collector for permission 
to repair the dud up to the old level. The Collector on the 5th 
of April 1928 gave permission to repair the breaches up to the 
level of ro’. A further application was made on the 4th January 
1929 to the*Collector asking him to give permission to raise the 
bund to the original level which was, alleged to be more than 19.’ 
On the 23rd of April the Collector gave permission for the und 
to be repaired to a level of 19' for the rst mile, 20’ for the and 
mile, 2x’ for the 3rd mile and 22’ for 4th mile. There is evidence 
to the effect that all the petitioners with the exception of petitioner 
No. 23 were seen working on the und with the result that it was 
raised to levels in excess of those prescribed by the Collectors 
order. . There is also evidence that persons working on the dund 


. refused to obey the Irrigation Department Officer who called upon 


them to desist. Further there is the evidence of a P. W., D. Surveyor 
that various sections of the édsad have been raised to height, 
exceeding those for which the Collector has granted permission. 
On these materials the petitioners were served with notices alleging 
that they had raised the embankment above the original level. 
The notices further informed them that unless they levelled down 
the embankment by a certain date they would be prosecuted. 
Nothing was done by the petitioners and in due course they were 
prosecuted and convicted by the learned Magistrate of an offence 
punishable under section 76 (b) of, the Bengal Embankment Act, 
namely, of having without previous permission of the Collector added ` 
to an existing embankment and the petitioner No. 23 was ordered to 
payafine of Rs. 30 orin default to suffer rigorous imprisonment 
for one month and the other petitioners were ordered to pay a 
fine of Rs, r5 each or in default to suffer rigorous inprisonment 
for a fortnight. The Magistrate further made an order under 
Section 79 directing the petitioners to remove the addition made 
to the zemindary embankment beyond the permissive level 
sanctioned by the Collector within one month from the date of 
the order. The petitioners then moved the High Court and it 
appeared that the proceedings before the Magistrate had been viti- 
ated by certain irregularities of procedure. The High Court 
accordingly set aside the convictions and ordered the petitioners to 
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. i 
be retried, the retrial tọ begin from the stage immediately preceding CRIMINAL. 
the examination of the accused persons under section 342 Criminal 1932. 
„Procedure Code. The petitioners were retried and were again con- Hatu Naik 


victed. The learned Magistrate sentenced the petitioner No. 23 to . "A Toat 
‘pay a fine of Rs. 40. or in default to suffer rigorous imprisonment fot piel 
one month and the other petitioners to pay a fine of Rs. 20 each or Panckridge, F 
in default to undergo rigorous imprisonment for one week. It is 
against these convictions and sentences that this rule has been 
obtained. f 
Now Mr. Basu maintains that there is no evidence to prove what 
the original level of :the dund was. There certainly is evidence to 
show what the level of the und was in 1926 and the trying Court 
„has arrived at’a finding on the matter, namely, that it was below 19'5' 
for the first mile and below 22’ for the 2nd, 3rd and 4th miles. 
These levels have been exceeded in consequence of the work which 
is said to have been done by the petitioners. Mr. Basu argues - 
that this is not enough and he says that “existing embankment” 
must be taken to mean an embankment asit existed at the date 
ofthe notification, that is to say in rgor. There is admittedly 
no evidence on the record as to the state of things in that year. 
I find myself unable to agree with this construction of the Section. 
Authority is against Mr. Basu. In the case of Ramnath Pandit 4. 
Emperor (1) Holmwood and Sharfuddin JJ. held that “existing 
embankment” in clause (b) of Section 76 bears the same inter- 
- pretation as “existing embankment” in clause (a), that is an 
embankment existing at the time the addition is made. Following 
that case Richardson and „Shamsul :Huda JJ. in the case of LaksAmi 
Kanta Hasra v. The Emperor (2) expressly laid down that-“exisling 
embankment” means the embankment existing when the addition 
“is made and not the embankment as it existed at the date of the 
notification under section 6. As aganist these authorities Mr. 
Basu has relied on the judgment of M.N. Mukerji J, in dealing 
with two unreported cases—Reference Nos. 48 and 49 of 1929. 
In those Cases Mukerji J. sitting singly accepted the references 
made by the learned Sessions Judge of Midnapore and set aside 
the convictions under section 76 (b), No reasons, however, are 
‘given for the decision and the letter of reference raises several 
points any one of which, if accepted, would justify the Court in 
setting aside the conviction. The only relevant paragraph in the 
letter of reference is paragraph (c) where the learned Judge sub- 
(1) (1911) I. L. R. 38 Cale. 413 ; 13 C. L. J. 334. 
(2) (1919) 29 C. L. J. 328 ; 23 C. W. N. 572. 
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mits that unless there be evidence as to what the height was be- 
fore the additions and the height after the additions there can be 
no conviction under section 76 (b) of Act II. That does not, 
imply that the learned Sessions Judge is putting forward a sub- 
mission that the state of things to be ;considered is the state of 
things at the date of the notification. Nor does the judgment of 
the Court imply that it accepted the view for which Mr. Basu 
has been arguing. On this point it is really sufficient if I say I 
cannot accede to the petitioner’s argument namely, that the peti- 
tioners were entitled to raise the Jund to the height to which it 
was in 1991 and there being no evidence of its height in that 
year there is nothing to show that that height has been exceeded. 
I think I should add, that although the view put forward by Mr. - 
Bhattacharji for the Crown may lead to certain difficulties it 
appears to me to be the right one, namely, by “existing embank- 
ment” is meant the embankment as it existed at the date when the 
additions were made, that is to say, that permission of the Collector 
is necessary even for repairs if these repairs involve additions to 
the embankment in the state that it is in when these repairs begin. 
Whether the department would ever commence proceedings 
against persons who have merely restored the dund to the state 
it was in before it was damaged is a question on which I do not feel 
called to’ express an opinion. But having regard to the language 
of section 76 (b) and the authorities I feel constrained to hold 
that Mr. Bhattacharji’s construction is the correct one. 

I do not think that there is any substance in any other of the 
grounds raised by the petitioners. I think there is ample mate- 
rials on the record from which the Court could infer that petitioner 
No. 23 was a party to the illegal raising of the level of the dund 
even though none of the witnesses called could swear to having 
seen him working on the site. 

Similarly I see no reason why the order made under Section 
79 of the Act should be set aside. 

In these circumstances the Rule must be discharged and the 
convictions and sentences affirmed: 


A T, M. . Rule discharged. 


Vot. LYL] HIGH COURT. 


CRIMINAL REFERENCE. 


. Before Mr. Justice C. C Ghose, Mr. Justice H. R. Panckridge 
and Mr. Justice D, C. Patterson. 


EMPEROR 
v. 
NASHAI SARDAR AND OTHERS.* 


Fury, verdict of— Interference—High Court, duty of—Criminal Procedure Code 
(Act V of 1898), Sec. 307. 


In cases under section 307 of the Code of Criminal Procedure, where the Judge 
takes one view andthe jury another, it is the primary duty of the High Court 
before it interferes to satisfy itself that the jury ona fair consideration of the 
evidence in the case has taken a perverse vi.w and that the jury’s verdict ought 
nat to beallowed to stand. This is by no means a hard and fast rule. The Judge's 
view has got to be given the same weightas the verdict of the jury. But when 
.after consideration of the view of the learned Judge who had also before him the 
evidence in the same manner as the jury had, the High Court proceeded further 
to consider the suspicious circumstances present on the record, then it is the duty 
of the High Court, in sifting the evidence for itself and in coming to a conclusion 
in the matter, in the first instance, to ask itself whether the Judge’s verdict can 
ba allowed to stand. 


Reference under section 307 of the Code of Criminal Procedure. 


The accused were charged under sections 302 and 460 Indian 
Penal Code. oe 


The material facts appear from the judgment. 


Mr. Khundkar (Deputy Legal Remembrancer) and Mr. Anil 
Chandra Roy Chowdhury for the Crown. 


Messrs. B. C, Chatterjee and Radhika Ranjan Guha for the 
Accused. 


The following judgments were delivered : 


C. C. Ghose, J. :—This is a Reference under section 307 Crimi- 
nal Procedure Code, in a case which was tried before the learned 
Sessions Judge of Faridpur and a jury under sections 302 and 460 
Indian Penal Code. The accused were four in number and their 
names are as follows ;—Nashai Sardar,Shaharbanu, Sukur Bepari and 
Yusuf Dhali. The jury by a majority of 6 to 3 found Nashai Sardar 
not guilty and as regards the other three accused the jury bya 
majority of 5 to 4 found them not guilty. The learned Judge was 


* Criminal Jury Reference No, 21 of 1932 by Mr. Sen, the Sessions Judge of 
Farldpur, 
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not able to agree with the verdict of the majority of the jury and 
has therefore referred the’case to this Court for final orders. 

The case for the prosecution shortly stated was as follows :—The, 
deceased was one Nazir Bepari. He hai married one Momina the 
daughter of the accused Shaharbanu, That was some 4 or 5 years 
ago, but the married life of Nazir and Momina was not happy ; 
there were constant quarrels, Apparently shortly before the date of 
occurrence it had been suggested to Nazir that he should divorce 
his wife Momina and release her altogether, The suggestion did not 
find favour with Nazir. On the date of the occurrence which was 
the 26th of May, 193 Nazir and his wife'Momina had spent the 
evening in the house of Saharbanu, Nazir’s mother-in-law where they 
had their evening meal. They came back sometime before midnight 
and it is said that Nazir and his wife Momina were sleeping in the 
verandah of the northern hut. Nazir’s mother Nurjan and his 
sister Maimannessa were sleeping in- the western hut. Nurjan is an 
old woman-and it is said that she is partially blind. A little after 
midnight shouts of “Malo” “Malo” came from the northern hut 
and Nurjan and Maimannessa were awakened. Nurjan in her 
agitation stumbled and rolled on tothe courtyard. As regards 
Maimannessa she ran to her brother’s hut, and it is said that she 
saw six persons hacking her brother with dass variously called 
sandaos and chendaos i. e datepalm tapping dass. These persons, 
according to Maimannessa, were Shaharbanu, Nashai Sardar, 
Sukur Bepari, Yusuf Dhali, Messer and Momina, The hour of the 
occurrence has not been ascertained with any definiteness but it was 
sometime after the midnight. At about this tims five persons who 
were sleeping ina neighbouring house came running there attracted 
by Nazir’s cry. It is said that when they arrived there they saw the 
above mentioned six persons just opposite Nazir’s hut, some of them 
just emerging therefrom with days in their hands. The names of 
these.persons will be mentioned presently. It is said that they 
entered Nazir’s hut -and found him with several incised wounds on 
various parts.of his body. The names of these neighbours are 


` Aijuddi, Belan Bepari, Amir Bepari, Abdul. Howladar and Mafijuddi. 


‘According to these neighbours Nazir was alive and conscious when 
they came to Nazir’s hut and on being questioned Nazir said that 
the persons who had attacked him with daos were -Shaharbanu, 
Momina, Nashai Sardar, Yusuf Dhali, Sukur Bepari and Messer. 
‘Of the neighbours whose names had been mentioned Aijuddi and 
Belan Bepari went to call the chowkidar Radhakrista. It may be 
said in passing that Radhakrista was not the chowkidar of the 
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but that we should not support the verdict of the jury but should 
either convict the accused of being guilty of the offences charged 
against them or pass such other or further order on these premises as 
to this Court may seem fit and proper. On the other hand Mr, B. C. 
Chatterji who appears for the accused maintains that having regard 
to the numerous discrepancies in the evidence adduced on behalf of 
the prosecution and having regard to the character of the evidence 
given in particular by the witnesses: Aijuddi, Belan Bepari, Radha- 
Krista and Parikhit the majority of the jury were abundantly justi- 
fied in coming to the verdict which they did and what the learned 
Deputy Legal Remembrancer called the residuum of the evidence 
when property analysed in the light’ of what was stated in the 
first information could not and did not convey to any unprejudiced 
mind the conviction that what the rest of the witnesses had stated, 
namely, what according to them had been stated by Nazir shortly 
before he died was true anl could be acted upon. In this state of 
affairs it is our duty to examine the evidence of the witnesses for 
the prosecution with care and minuteness and to find outifor oursel- 
ves whether the presecution story is one from which a reasonable 
conclusion against the accused could be drawn having regard 
to the striking nature of the evidence given by the medical gentle- 
men who had held postmortem examination on the body of Nazir. 
It is not necessary at this stage to go into many of the side issues 
raised by Mr. Chatterji, but confining ourselves for the moment 
to the broad features of the story we must examine the evidence 
given by the medical gentleman before we proceed further. That 
evidence will be found in pages 30 and 3r of the paper book. 
The doctor who held the post mortem examination has given 
his evidence in a fair and perfectly intelligible manner. He has 
not expressed his opinion on the result of the post mortem exami- 
nation dogmatically at any stage. His evidence is given in lan- 
guage well chosen and carefully thought out and it is therefore 
one which should not be rejected lightly, The doctor enumerates the 


_ number of injuries inflicted on the deceased, they aretas many as 


thirteen and of the thirteen injuries reference may be made to four of 
the injuries consideration of which has an immediate bearing on the 
question as to whether or not at the time alleged by the wit- 
nesses mentioned above when they came to Nazir’s hut and 
questioned Nazir as to who his assiilants were, Nazir was in a 
condition to give distinct and intelligible answers. Now these 
injuries are Nos. 4, 5 and 6 and the injury on the peritoneum, 
4, 5 and 6 are described by the doctor in these. words; One in- 
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cised gaping wound 4” KINI” in front of the throat transversely 
and obliquely from one side to the other, one incised gaping wound 
4” x134" on the right side of the chest beginning half an inch 
below the right collar bone ‘and one incised wound 2” x 3{" x 1" 
„from the bridge of the nose to the upper lip. The peritoneum 
was cut in front of the liver, one incised wound in the anterior 
lobe of the liver. ‘The doctor also mentions that all the big blood 
vessels were empty which shows that there was great haemorrhage 
both external and internal and that in his opinion the cut on the 
-peritoneum was likely to cause instantaneous death. He was asked 
as to whether in the state in which Nazir was as the result of the 
infliction of the wounds in question it was possible for Nazir to 
speak or utter words which could be understood and he said that 
of his external vocal organs his lips and nose were injured and 
there was little chance of Nazir being able to talk, but there was a 
possibility of his being able to speak. Later on he said that the 
chances of his being able to speak were less than those of his not 
being able to speak and that his voice would be indistinct and 
nasal. If therefore the evidence of the medical gentleman is con- 
sidered free from all questions of bias one way or the other then 
speaking as a layman but accustomed to examine medical evidence 
of this nature and with the general knowledge of the human 
anatomy, the observation may be made with safety that in the cir- 
cumstances in which Nazir wasit would be almost impossible for 
him to speak ina coherent and intelligible manner and to convey 
to the persons who had come to see him with any degree of definite- 
ness the names of his assailants. Be that as it may this case can- 
not be disposed ofon a mere consideration of the medical evi- 
dence. But the medical evidence will have to be considered along 
with the rest of the evidence on the record and adduced by the 
prosecution. ‘Visualizing therefore for a moment the condition 
of the wounded man and picturing to ourselves what these witnes- 
ses saw the moment they arrived at or near Nazir’s hut the first 
thing that strikes one is that no attempt had been made by 
those neighbours who arrived at the scene on hearing Nazir’s cries 
to seize the assailants who were present at the time when their 
. names were mentioned or to organise measures for their arrest be- 
fore they had disappeared. It is true as the learned Deputy Legal 
Remembrancer has: pointed out on several occasions’ that the 
assailants were armed with daos and that the witnesses in the pre- 
dicament in which they found ‘themselves can be excused if they 
do not take any steps whatever to effect the arrest the assailants, 
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But it is not particularly clear although there is evidence of the 
fact that besides the persons who had arrived on the scene there 
were various other persons near about the locality who must have 
heard the shouts raised by these witnesses why persons other than 
the witnesses who did arrive on the scene had not bestired them- 
selves and either rushed to Nazir’s hut or had taken any steps 
whatsoever to effect the arrest of the assailants. There is also 
no evidence on the record as to why steps were not taken to 
minister to the condition of the wounded man; nor is any explanation 
forthcoming as to why no doctor other than the one to fetch whom 
Aijuddi had gone had been called to the bedside of Nazir. But 
leaving these obseravations aside and coming to the direct evidence 
on the record, itis our duty to examine, in the first instance, the 
evidence of witnesses Nos, y, 2, 6 and 7 viz, Aijuddi, Belan Bepari, 
Parikhit and Radhakrista. Aijuddi, Belan and the three other 
persons named Abdul, Mafijuddi and Amir Bepari were the first 
to arrive at the scene. Atjuddi states that when he went there 
he saw a number of persons coming out of Nazir’s hut into the 


‘courtyard. He saw Shaharbanu. coming out of the hut with 


a lanternin her hand and the other persons who were already in 
the courtyard were persons who were recognised by Aijuddi and 
they were Momina, the wife of the wounded man, Nasal Sardar, 
Messer, Esop and Sukkur Bepari. .He mentions also that these 
were the names which were mentioned by Nazir when he was 
questioned by Aijuddi as to who the assailants were, It wasa 


moonlit night and these persons, according to Aijuddi, the moment 


they saw Aijuddi and his companions, ran away towards the west, 
Nazir, according to Aijuddi, was conscious and after Aijuddi and 
Belan whose evidence is more or less on identical terms, had heard 
fom Nazir the names of his assailants they ran to Radhakrista 
chowkidar. They roused Radhak rista and Parikhit and were 
about to accompany Radhakrista and Parikhit to Nazir’s hut, 
but somewhere at about. midway Aijuddi suggested that he should 
goand fetch the doctor Bepin Sil and that Belan should go and 
arrange to hire a boat for conveying Nazir to Madaripur. Be 
that as it may, the most striking portion of the evidence of these 
four witnesses Aijuddi, Belan, Radhakristo and Parikhit is where- 
in Radhakristo and Parikhit say that when they were aroused 
from their sleep and were asked to come over post haste to Nazir’s 


-house they had asked both Aijuddi and Belin as to who Nazir’s 


assailants were, and had been told by-both of them that they should 


-come-and ask Nazir who his assailants were and find out every- 
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thing for themselves, If, as a matter of fact, Aijuddiand Belan 
had’ stated to Radhakrista and Parikhit in the manner indicated 
above, and had not disclosed to them at the momemt who 
Nazir’s assailants were, and whose names had already been men- 
tioned by Nazir to them, then the accused are entitled to ask of 
us that the whole of the evidence of these four persons should 
be scrutinised very carefully and that it ought not to be possible 
for the prosecution to ask the Court to: draw an adverse inference 
against the accused on consideration of this evidence. To start 
with, this evidence is of such a startling character that it is im- 
possible to believe either Aijuddiand Belan or Radhakrista and 
Parikhit on the question as to whether or not Nazir had mentioned 
the names of his assailants and that it was known from an early 
part of the morning of the 27th May that the persons who had 
taken part in inflicting these wounds were the six persons viz., the 
four accused before us and Momina and Messer. It is true that 
the learned Judge in the course of his charge to the Jury had 
dwelt upon the nature of the evidence of these four witnesses, 
He has summarised their evidence with great minuteness, he has 
pointed out the considerations which would lead one to accept 


their evidence, he has also pointed out the consideration which might- 


lead the Jury to cast discredit upon the evidence of these four 
witnesses.and to hold that their evidence could not be acted upon. 
But the entire question now for our consideration is and for the 
moment confining ourselves to. the evidence of these four persons, 
whether the Jury or rather the majority of the Jury were justified 
in coming to the ‘verdict to ‘which they did. For our part after 
giving this case our best consideration for nearly three days 
and not overlooking the points made by Mr. Khundkar in the 
course of his. able address we are unable to say that the verdict 
of the majority of the Jury in this case is so perverse that we 
ought to substitute a verdict of our own and reject the verdict of 
the majority of the Jury. Iam making this observation only with 
reference to the effect on our’ minds of the evidence of these four wit- 
nesses. Itis an observation of a tentative character for the present and 
it is not an‘observation finally summing up the situation and express- 
ing our view one way or the other on the entire evidence. The 
evidence of these four witnesses will have to be examined along 
with the evidence of the rest of the witnesses, The evidence of 
the rest of the witnesses may be divided into two groups: Witnesses 
Nos. 4and 5 Nurjan and Maimannessa the mother and the sister 
of the deceased and witnesses Nos. 9, ro and 12 vig, Nashai 
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CRIMINAL. Sardar, Saifulunnessa another sister of the deceased: and Saijuddi 
1932. Bepari who is also a neighbour of Nazir. 
Emp Before one proceeds further one must try and find out from 


the evidence on the record as to when it was, i. e, at what hour 
as of the night were these numerous wounds numbering as many as 
C. C. Ghose; F. 13, inflicted on the deceased, some of the witnesses say that it 
š wasa moonlit night, others say that the moon had disappeared 
by the time they were aroused from their sleepand that it was 

dark. Another set of witnesses say that among the assailants were 

at least two persons who had lanterns in their hands, vis., Sabar- 

banu and Momina and others say that it was not possible to 

move without the aid of torches made: of jute sticks. These are 

the various accounts given by the various witnesses in trying to 
describe the precise hour when they were aroused from sleep, 

when they went to Nazix’s hut, when they saw the wounded man 

. bleeding from the wounds which had been inflicted on him and 

when according to them Nazir was conscious and was in a posi- 

tion to repeat the names of his assailants. We have got to form 

our own conclusion on this point as best aš we can having regard 

to the maze of evidence on the point ‘and it is permissible to 

hazard the opinion that it was fairly dark when these people 

got scent ofthe affair and when they repaired to the scene at 

Nazir’s hut. If therefore it was dark, if therefore it became neces- 

sary to have the aid and assistance of torches by means of jute 

sticks, the conclusion may not be deemed to be unreasonable 

that what these witnesses have described to the effect that they 

had seen the assailants, they had’ recognised them, they had noti- 

ced what they were armed with, cannot be accepted at its 

face value. If, therefore, there is doubt, viz., whether the assai- 

lants were recognised, if there is doubt on the question as to 
whether the wounded man was able to speak atallandif able to 

speak at all, to speak with distinctness, if in addition to that, atten- 

tion is drawn to the statements made in the first information -re- 

port and those read in connection with the evidence of witnesses 

Nos. 9, 1c and 12, is itto be wondered that the Jury in the state 

of the record which was presented before them were not able 

to make up their minds with definiteness as to who the assailants 

of Nazir were and were only able to bring in a verdict couched 

in the language referred to by the learned Judge. ' 

Iam not unmindful of the evidence of Nurjan and Maimannes- 

sa. Nurjan’s evidence, according to the learned Judge, was of an 
impressive character. Nurjan is partially blind and she could 


Nashai ‘Sardar, 
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not have seen the assailants of Nazir, supposing they were present 
in the courtyard and had not fled away by the time Nurjan appear- 
ed onthe scene. Maimannessa, it is true, also mentions the fact 
that the assailants had been seen by her. But Maimannessa’s 
evidence, standing by itself having. regard to the grave defects and 
deficiencies pointed out above could not be accepted to found 
aconclusion adverse to the accused in this case. Then there is 
the question as to whether one can say with certainty that Nazir 
was conscious atthe time when these people say they repaired 
to the scene at Nazir’s hut and questioned Nazir. Nazir, accord- 
ing to Aijuddi, for instance, hada state of flickering conscious- 
ness, if one may so phrase it. He retained his consciousness, 
according to witnesses fora very short time and then lapsed into 
unconsciousness but it is said that he regained consciousness 
for a little while and then died. If this was the physical condi- 
tion of the wounded man I should hesitate very much before I 
come to an affirmative conclusion that having regard to the state 
of his wounds he was in a position to speak and speak with de- 
‘finiteness and in an understandable manner. Taking, therefore, 
all these circumstances, I incline to the view that it will be extremely 
dangerous to hold that the accused persons have been proved 
to be guilty on such a serious charge as one under section 302 
of the Indian Penal Code on the testimony of witnesses Nos. 
9, to and 12 having regard to the manifest defects in the evidence 
pointed out in an earlier portion of this judgment. The Jury 
were in 'a position to see for themselves all the witnesses, the 
Jury had the benefit of an elaborate and lengthy charge from the 
learned Sessions Judge. The.Jury were, therefore, in a much 
better position than we are sitting with a dry record before us to 
come to a conclusion as to whether or not these persons have 
been proved to be guilty on the evidence adduced by the pro- 
secution. In this connexion, it is not to be forgotten that Radha- 
krista was not the chowkidar of the Mahalla in which Nazir’s 
hut was -situate and although the chowkidar in whose beat the 
hut in question was, wis, Tafil had arrived on the scene and must 
therefore, according to the witnesses for the prosecution, have 
seen the state of things for himself. He has not been called asa 
witness in this case. There is also the circumstance that the 
President of the Union Board, Talebali Sardar had been apprised 
of the occurrence, had come to see the -state of things, and has 
not been called asa witness by the prosecution.. There is further 
the circumstance that Momina, according to all the witnesses for 
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the prosecution, was one of the assailants of Nazir, had participated 
in the crime in question and was there moving about with a 
. lantern in her hand; but she disappears from the scene directly , 
these other assailants fled from the place of occurrence and she 
has not been heard of since. There is also the circumstance that 
there is one Abdul Karim who has taken or is taking an active 
interest on the side of the prosecution who had come to the scene 
within .a short time, and presumably was therefore in a position 
to give material evidence in Court bearing ‘on the question.of the 
‘guilt or otherwise of the accused but he has not been called. I 
am mentioning these circumstances for the purpose of showing 
that the Jury, when the case was marshalled before them could 
not have failed to notice them and could not have failed to draw 
-appropriate conclusions therefrom. 

In this state of the record and without unduly elaborating the 
points already referred to, I am of opinion, on a careful consi- 
deration of the cumulative effect of the evidence that it is difficult 
to describe the verdict of the Jury in this case as perverse. In 
cases under section 307 of the Code of Criminal Procedure, where 
the Judge takes one view and the Jury takes another, it is our 
primary duty before we interfere to satisfy ourselves that the Jury 
ona fair consideration of the evidence in the case has taken a 
perverse view and that the Jury’s verdict ought not to be allowed 
to stand. This is by no means a hard and fast rule. The Judge’s 
view has got to be given the same weight as the verdict of the 
Jury. But when after consideration of the view of the learned 
Judge who had also before him the evidence in the same manner 
as the Jury had we proceed further to consider the suspicious 
circumstances present on the record, then it is our-duty in sifting 
the evidence for ourselves and in coming to a conclusion in the 
matter, in the first instance, to ask ourselves whether the Jury’s ° 
verdict can be allowed to stand. If we reach the conclusion 
that the. Jury’s verdict can be allowed to stand, there is an end 
of the matter. Now, we have, after a careful consideration, come 
to the view that the Jury’s verdict in this case should be allowed 
to stand and therefore, we ought not to interfere. 

The result, therefore, is that the accused are acquitted of the 
offences charged against them and they should be released from 
custody forthwith. 

Panckridge, J :—I agree. 


. Patterson, J :—I agree. | 
A TM Reference rejected > Accused acquitted. 
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Before Mr. Justice H. R. Panckridge. 


SUDHANGSU SEKHAR DEY 
v. hi 
HARI CHURN GHOSE.* 


Damages, suit for Malice, what amounts to—Statement without reasonable 
and probable cause —Mlegal process—Plainttf, if to prove order wholly wrong 
or without jurisdiction—Issue of warrant of arrest without notice—Practice 
of Court—Plaintiff, if to prove that proceedings in the Court terminated in 
his favour, 


When a party to a suit makes a statement to the Court without reasonable 
and probable cause for the purpose of obtaining a more drastic order against 
his opponent than would otherwise be passed, his conduct amounts in law to 
malice. 

It is nol necessary for a plaintiff who brings a suit for damages in respect of 
an illegal process to show-that the order of which he complains is in the circum- 
stances of the case wholly wrong or without jurisdiction. The plaintiff satisfies 
the requirements of the law If he shows that it is the invariable practice of the 
Court only to make an order issuing warrant of arrest without previously serving 
a notice on the judgment-debtor when special circumstances are alleged and 
that the defendant has alleged such circumstances maliciously and without 
reasonable or probable cause. 


In the present case the suit does not fail by reason of the omission on 
plaintiffs part to take steps with regard to the proceedings in Small Causes Court 
directing the issue of a body warrant. This is not a case in which the proceed- 
ings are capable of terminating in the plaintiffs favour in the sense in which 
an acquittal in a criminal prosecution can be regarded as a termination in favour 
of the accused. 

Daniels v. Fielding (1); Gilding v. Eyre (a) and Nicholas v. Ayyar (3) 
followed. 


Suit to recover damages. 

Messrs. P. C. Ghose and S. P. Mukherjee for the Plaintiff. 
Messrs. D. N. Basu and A. Sarvadhicary for the Defendant. 
The material facts appear from the following judgment of 


Panckridge, J, :—In this suit the plaintiff Sudbangshu Sekhar 
Dey seeks to recover damages from the defendant Hari Churn 


*Original Suit No. 1912 of 1929. 
(a) (1846) 16 M. & W. 200. 

(2) (1861) 10'C. B. (N. S.) 592. 
(3) (1922) I. L. R, 45 Mad. 527. 
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Ghose for his arrest on civil process on: the 27th July, 1929, at 
6, Lyons -Range in the office of the Burma Shell Oil Storage and 
Distributing Co. of India Ld., where the plaintiff has for some years 
been employed as a‘clerk. A large part of the case is not disputed. 
In 1925 the plaintiff and his- brother-in-law became tenants of a 
portion of premises No. 7, Jugipara bye-Lane in the suburbs of 
Calcutta of which the defendant is the owner. These tenants 
remained in that portion of the premises until January or February, 
1927 atarentofRs.50a month. It is admitted by the leading 
counsel for the plaintiff that he proved an extremely unsatisfactory, 
not to say dishonest tenant, and never attempted to pay an anna 
on account of his rent unless compelled to do so by legal process. 
Indeed in January 1927 there were no less than three rent suits 
pending in the Court of Small Causes, Sealdah, against the plaintiff 
in respect of rent due for various periods of his tenancy. On the 
13th January, 1927, a comprehensive settlement was arrived at. 
The only terms of the settlement with which I am concerned are . 
those with regard to two of the rent suits, namely, suits Nos. 1576 
of 1926 and 2888 of the same year. Under-the settlement the 
plaintiff consented to a decree in the defendant’s favour for 
a sum of Rs. 174 payable in monthly instalments of Rs. 20 in suit 
No. 1576 and another decree in the defendants favour for 
Rs. 188-6 payable by monthly instalments of Rs. 16 in suit 
No. 2888. | 

The plaintiff’s case is that he has paid one instalment of Rs. 20 
and one instalment of Rs. 16 on account of sums due in respect 
of the decree. The defendant does not admit that the payment 
of Rs. 16 was on account of the decree in respect of the’ decree in 
suit No. 2888 and alleges an oral arrangement whereby the sum 
was appropriated to the liabilities of the plaintiff on other accounts. 
The receipt granted by the defendant, however, bears out the 
pliintif’s version in this respect although no satisfaction has been 
recorded in respect of the payment. It is common ground, how- 
ever, that except. for this payment the decree in suit No. 2888 had 
not been satisfied by payment on the date of arrest of which he 
complains. ‘ ` 

Both the decrees were transferred from the Small Causes Court 
of Sealdah to the Small Causes Court of Calcutta for execution 
sometimes in the first .half of the year 1929, The first important 
date in the case is the 26th July, r929. On that date the defen- 
dant’s pleader applied to the Calcutta Smefl Causes Court for an 
order that a body warrant without notice should issue against . the 
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plaintiff and that he should be committed to jail. The grounds of 
the application are that the decree in suit No. 2888 of 1926 is 
estill unsatisfied, that the plaintiff is about tq leave the jurisdiction 
of the Court and will leave the jurisdiction as soon as notice is 
served and that the decree has been passed long ago and the 
plaintiff has paid nothing and that the defendant will not be able 
to realise anything. if the application be not granted. These 
grounds are not verified by the defendant but by a man named 
Santi Pado Bhattacharjee who describes himself as the defendant’s 
Gomasta and was undoubtedly acting with the defendant’s full autho- 
rity in the matter. The application was dealt with by the Registrar 
of the Small Causes Court who admittedly had jurisdiction in the 
matter and who issued the body warrant asked for. The former 
Deputy Registrar Mr. Kanai Lal Chatterjee has given evidence 
as to the practice of the Small Causes Court in these matters and 
learned counsel for the defendant has not sought to challenge 
his statement that the Small Causes Court like most other courts 
is in practice, when a warrant ‘of arrest is applied for, of issuing 
the preliminary notice to show cause contemplated by Order XXI 
tule 37 of the Civil Procedure Code and that it does not issue a 
warrant immediately except where special grounds are shown to 
exist. The plaintiff's case is that the Small Causes Court bailiff 
accompanied by Santi Pado Bhattacharjee came to the office of 
his employers on the 27th June and forcibly arrested him in the 
circumstances which have lowered him in the eyes of his fellow 
clerks in the office and also in the eyes of the European officers 
of the company by which he was employed. In order to obtain 
his release he was compelled to draw money there and then from 
the cashier of the company and make over the sum of Rs, 188-6 
being the total amount for which the consent decree was originally 
made, The plaint states that the following statements in the 
application for the warrant were made maliciously and without 
reasonable and probable cause, namely, the statement that the 
plaintiff was about to leave the jur isdiction of the Court and would 
leave the jurisdiction as soon as notice was served and also the 
statement that the plaintiff had paid nothing and that the defen- 
dant would not be able to realise anything if the application was 
not granted. 


Three issues were raised by the defendant and they were as 
follows : 


1. Is the suit maintainable ? 
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2. Were the statements complained of made maliciously. and 
without reasonable and probable cause ? 


3. To what damages, if any, is the plaintiff entitled ? 


I will deal first with the second issue as that raises questions 
of fact. The plaintiff has given evidence and he says that since 
he left 7 Jugipara by-lane he has been living continuously in 
Calctitta at No. 44. Ramdhone Mitter Lane’ with other members 
of his family and’ he also states that he has been throughout and 
is still employed in the office of the Burma Shell and Oil Storage 
and Distributing Co. of India Ld. at 6 Lyons Range. He further 
states that in July, 1929, he had no intention of leaving the 
jurisdiction and that he never made any statement which would 
give any body reason to think that he in fact entertained such 
intention. I accept the plaintiff’s evidence on these points. The 
defendant has given evidence and he says that within the year 
following the compromise decrees in January, 1927, he met the 
plaintiff in Calcutta and that the plaintiff then informed him that 
he had gone to Shibpur. 


This incident was never siiggested to the plaintiff in cross- 
examination, but itis a matter of no importance, because if the 
defendant had net known in 1927 or 1928, it is quite clear that in 
July r929 he was aware that the plaintiff was in the jurisdiction. 
The terms of his application, namely, that the plaintiff should be 
arrested because he was about to leave the jurisdiction presuppose 
that at the time of the application the plaintiff was withim the 
jurisdiction. 

The defendant, however, has deposed to the effect that some- 
where prior to the 26th July, r929, there were negotiations fora 
comprehensive settlement, and that in the course of these nego- 
tiations the plaintiff and: defendant met in the Small Causes Court. 
Various proposals and counter-proposals were made, and at every. 
stage: the plaintiff became more and more unreasonable in his _. 
demands for concessions. His final proposal was such that the 
defendant was compelled unequivocally to refuse it, wheréupon the 
plaintiff used language from which it might be reasonably-inferred: 
that he intended to obstruct,the execution of the consent decrees 
by removing himself from the local limits of the Small (Causes) 
Court’s jurisdiction. The defendant’s evidence on this point was 
Wholly lacking in precision, but: the considerations which weigh 
more with me in rejecting the defendant’s story are that it was not 
put to the plaintiff in cross-examination and that it was not put 
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forward in the defendant’s examination-in-chief ; but was only elabo- 
rated when the defendant wis under cross-examination. ' f 


The conclusion which I have come to is that there was no prob- 
able and reasonable cause for the statement put forward by the defen- 
dant in his application to the Registrar of the Small Cause Court 
that the plaintiff was about to leave the jurisdiction of the Court. I 
further hold that the defendant’s motive in making this statement 
was that he knew that if he did not say something of the sort the 
Registrar would direct a notice to show cause to issue under O. ar, 
R. 47, but that if something of the sort was said the effect would be 
that he would probably obtain an order for the immediate issue of a 
body warrant. 

In my opinion, when the party to a suit makes a statement 
to the Court without reasonable and probable cause for the 
purpose of obtaining a more drastic order against his opponent 
than would otherwise be passed, his conduct amounts in law to 
malice, I therefore find in the plaintiff’s favour on the znd issue, 
namely, that the allegations as to the plaintiffs intention of leaving 
the jurisdiction were made maliciously and without reasonable and 
probable cause. 

I do not attach any importance to the question of the amount 
of the decree. Though the defendant had no reasonable or probable 
cause for thinking that the decree was entirely unsatisfied, yct at 
the same time he may have forgotten the part payment of Rs. 16, 
and Iam not prepared to say that the statement as regards the 
amount of the decree was made maliciously. 

I must now deal with issue No. 1 as to the maintainability of the 
suit. Mr. Basu for the defendant points out that a Court has ample 
jurisdiction under O. 21,1, 30 to issue a warrant of arrest without 
previously serving a notice on the judgment-debtor, and there- 
fore he says that the warrant in this case cannot be said to be 
illegal. That is undoubtedly the case, but I do not think it is 
necessary for a plaintiff who brings a suit in respect of an illegal 
process to show that the order of which he complains is in the 
circumstances of the case wholly wrong or without jurisdiction. 


I think that the plaintiff has satisfied the requirements of the law 
_ if he has shown that it is the invariable practice of the Court only to 


make an order of this kind when special circumstances are alleged, 
and-that in this case the defendant has alleged such circumstances 
maliciously and without reasonable or probable cause, 

The next point taken by Mr. Basu is that the arrest of which 
the plaintiff complains was not immediately due-to the action of 
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the defendant, but that there was interposed between the defen- 
dant’s application and the plaintiffs arrest on judicial decision of 
a competent Court, namely, the decision of the Registrar of the | 
Small Cause Court, and he has called my attention to various 
cases dealing with the action for false imprisonment where the 
Court has distinguished between the cases in which the defendant 
has set a ministerial officer in motion and those in which he has 
merely required a judicial officer to exercise his jurisdiction, and 
he has referred specifically to Austin v. Dowling (1) and also to 
the case of Brown v. Chapman (2). These cases have only appli- 
cation to the circumstances of this case if it is treated as a suit for 
damages for false imprisonment. I do-not think there is any 


„justification for so regarding it. The allegations in paragraph - 


4 0f the plaint.are allegations appropriate to support an action 
for damages for abuse of process, analogous to an action for mali- 
cious prosecution and I can attach but little importance to the fact 
that in paragraph 10 the damages claimed are said to be due to the 
consequences of the plaintiff’s arrest or to the fact that in the com 
cise statement the suit is described as one for recovery of damages 
for illegal arrest. 

The only point I felt some difficulty over is the defendant’s sub- 
mission that there is one material fact which is necessary to aver and 
to prove in a suit of this nature, namely, the fact that the proceedings 
terminated in the plaintiffs favour which has not been proved. It is 
suggested that there has been no such termination because the order 
of the Small Cause Court directing the issue of a body warrant has 
never been set aside. The point is in the circumstances of the case 
highly technical, and I have come to the conclusion that Mr. Ghosh 
is right in his submission that this is not a case in which the pro- 
ceedings are capable of terminating in the plaintiff's favour in the 
sense in which an acquittal in a criminal prosecution can be 
regarded as a termination in favour of the accused. 

In my opinion the authorities -on which the plaintiffs counsel 
relies seem to bear directly onthe point. They are Daniels v, 
Fielding (3) ; Gilding v. Eyre (4) and one Indian decision, Micholas 
v. 4yyar (5). Having looked into these authorities, I have come 
to the conc lusion that the plaintiff's action does not fail by reason of 
the omission on his part to take steps with regard to the proceedings 
in Small Cause Court. 


(1) (1870) L. R. 5 C. P. 534, (2) (1848) 6 C. B. 563, 
(3) (1846) 16 M. and W. 200. (4) (1861) 10 C. B, (N, S.) 592. 
(5) (1922) I. Le R. 45 Mad. 5270 
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That disposes of the two main issues, and I am left with the issue 
of damages. It has not been urged by Mr. Ghosh that his client is 
a person for wlom any sympathy or.admiration can be felt. As I 
have already said, he has consistently neglected to pay the rent justly 
due to the defendant and has obstructed him at every turn. 


I think his account of what happened at the office in Lyons 
Range is Considerably exaggerated. Moreover, if he has in fact 
suffered in the estimation of his fellow clerks and his employers, 
that is probably due to the fact that he .has been shown to bea 
person who does not pay his rent, and not to his arrest in execution 
of the decree, and I think the plaintiff has no grievance at all if 
people think the worse of him on such a ground. 


However, the conduct of the defendant cannot be said to be 
above reproach, though undoubtedly he has received considerable 
provocation from the plaintiff. Although I am not anxious to give a 
decree for any large amount to the plaintiff, I am equally anxious 
to do nothing which will be construed into an expression of opinion 
that conduct of the sort of which the defendant has been guilty is 
not a serious matter. I have come to the conclusion that the proper 
decree to make is one for damages of Rs. 300 with costs on 
scale No, 2. 


S. M. Duita : Attorney for the Plaintiff. 
BN, Bose & Co, ; Attorneys for the Defendant. 
A T. M i Suit decreed, 
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Present: Zord Blanesurdgh, Lord Tomlin, Lord Russell of 
` Killowen, Sir George Lowndes, and Sir Dinshah Mulla, 


SARDAR NISAR ALI KHAN 
v. 


- K. B. SARDAR. MOHAMMAD ALI KHAN. 


[ON APPEAL FROM THE CHIEF COURT or OUDH at LUCKNOW.] . 


Shiah Muhammadans—Construction of will creating succession of three estates — 
Life interests or absolute estates—Rule of estoppel—Civil Procedure Code, 
(Vv of 1908), Sec. adi of Court—Claim to property as trustes 
under a wagf. : 4 . 

A Shiah Muhammadan, by his will, bequeathed his property to one F, “ with 
powers of possession and enjoyment as owner (wohi ikhtiarat ba gabs-o-tasarruy- 
e-malikana), >” The will further provided (inter alia) .that after the lifetime of 
the said legatee, M shall, if alive, be his successor “ and shall also have the very 
same powers as have been bestowed on F” , and that after the lifetime of the said 
M, “one H shall be his successor, provided he be alive.” 

Held, on the construction of the will as a whole, that the first legatee F did 
not take an absolute interest in the property, and that the dominant intention of 
the testator was to create a series of three life estates in succession. 


Held, further, that the rule of estoppel laid down in (inter alia) Board v. 


` Board (1), that when a person having no title atall went into possession asa 


limited owner under an invalid will, he was precluded from disputing the title of 
the remaindermen under the will, had no application to the circumstances of the 
present case, 

A clajm to succeed as owner under a will cannot, under section 17 of the Civil 
Procedure Code or otherwise, be joined with a claim as trustee under a wagqf, 
The latter is a separate and different cause of action, and the suit in respect thereof 
can only be entertainedgin the Court of the district where the property is situate. 

Consolidated Appeals No. 116 cf 1930 from a decree of the 
Chief Court of Oudh, dated the 22nd April 1929, which modified a 
decree passed by a single Judge of that Court, sitting asa Court of 
Original Jurisdiction, dated the 5th September, 1927. 

The dispute giving rise to the litigation deals with the succession 
to the estates enjoyed by the late Nawab Sir Fateh Ali Khan, a 
Shiah Muhammad an, who died on the 28th October r923, and the 
main question for determination by the Board was as to the true 


(1) (1873) L. R. 9 Q. B. 48. 
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construction of the wills, dated the r5th July 1896, executed by 
Nawab Nasir Ali Khan, uncle of the aforesaid Nawab Sir Fateh Ali 
Khan. The facts of the case and the material terms of the wills are 
fully set out in the judgment of the Chief Court reported in (1) and 
also in the judgment of the Judicial Committee. 


DeGruyther, K. C. (with Wallach) for the Appellant-Defendant : 
Full proprietary rights were conferred by the wills on the defen- 
dant’s father, Nawab Sir Fateh Ali Khan, and the subsequent 
dispositions in the wills were consequently void as being repugnant 
to the absolute estate thus conferred on the first taker, Fateh Ali 
Khan. The expression walik connotes an absolute estate., Referred 
to Mussamut Kollany Kooer v. Luchinee Pershad (2); Lalit Mohun 
Singh Roy v. Chukkun Lal Roy (3) ; Musammat Surajmani v. Rabi 
Nath Ojha (4); Bhaidas Shivdas y. Bai Gulab (5); Musammat 
Sasiman Chowdhurain v. Shib Narayan Chowdhury (6); Raghunath 
Prasad Singh v. The Deputy Commissioner, Partabgarh (1); Saraju 
Bala Debi v Jyotirmoyee Debi (8). 


Dunne, K. C. (with Parikh) for the Respondent-Plintif: 


Taking the will as a whole, only a limited estate was given to 
‘Nawab Fateh Ali Khan. The paramount intention of the testator 


was to create three successive life estates. 
We also submit that under the rule laid down in Board v. Board 


‘(9), and Dalton v. Fitzgerald (10) and (11), the defendant was 


estopped from denying the plaintiffs title. 
DeGruyther, K. C. replied. 
Their Lordships’ judgment was delivered by 
` Lord Tomlin :—These consolidated appeals are concerned with 


four properties, óne in Oudh ‘and three in the Punjab, -of which at 


his death on the 28th October, 1923, -the late Sir Fateh Ali Khan, 
K. C. I. E., was in possession, Í h 
Nisar Ali Khan, who is'the appellant in the first appeal and 


(1) (1029) I. L. Re §-Luck. 305. 

(2) (1875) 24 W. R. 395. 
(3) (1897) L. R. 241. A 764; L L. R. 24 Calc, 834. 

(4) (1907) L. R. 35 L A. 17; IL L. R. go All. 84; 7C L. J. x33. 
(5) (1921) L. R. 491. A. 1; I L. R. 46 Bom, 153 ; 35 C. L. J. 314. 
16) (1921) L. R, 491. A. 2g ; l L, R. 1 Pat. gos ; 356. L, J. 427. 
(7) (1929) L. R. 56 L. A. -372 ; 34 C. W. N. 61; 51 Co L. J. 16: 

(8) (1931) L. R. 58 I. A. 2705.35 C. W. N. 903; 54C. L. J. 393- 
(9) (1873) L. R. 9 Q. B. 48.. . . (10) [1897] 1 Ch. 440. 
(11) [1897] 2 Ch. 86. 
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respondent in the seco nd appeal, and is hereinafter called the appel- 
lant, is Sir Fateh’s son. 

Mohammad Ali Khan, who is the respondent in the first appeal 
and the appellant in the second appeal, and is hereinafter called the 
respondent, is a first co usin of Sir Fateh, being a son of Sit Fateh’s 
uncle Nawab Nasir Ali Khan, who died on the roth November, 
1896, in possession of the four properties. 

On the death of Nawab Nasir, Sir Fateh enfered into possession 
of the estates in quéstion ani remained in possession thereafter until 
his death. 

The following pedigree sufficiently explains the descent of Sir 
Fateh and the positions in the family of the appellant and respondent. 
respectively :— ` 


Nawas Aur RAZ A KHAN 
(died the z4th June, 1865). 
| 





| sath | ; 
Sir Nawazish Ali ` Nawab Nasir Nisar Ali Khan 
Khan, K-C.LE. i Ali Khan aa 1878). 


(ied, 1890); (died 19th dover 1896). | 


| | | p 
Hidayat Ali Zorah ii Khan Bahadur Barkat Ali Sir Fateh Ali 


Khan (born (died 1912). Sardar ` Khan (born Khan, K.C.LE. 

about 1878, Mohammad 1856, died (born about 

died 25th Ali Khan, tith April, 1863, married 

October, 1924). C.S.1. (born 1912). Zorah Begam, 
about 1870), | died 28th 


plaintiff and Ali Mohammad October, 1924). 
respondent , Khan (born 


1879, died Nisar Ali 
14th October, Khan (born 
1926). 1901), 
defendant and 
appellant. 


The family are Shia Mohammadans of the Asna Ashari sect 
governed by the Imamia Law. By family custom women do not 


_inherit. 


Sir Fateh’s grandfather, Nawab Ali Raza Khan, who died in 1865, 
was granted for distinguished service to the British Government a 
property in the Bahraich district of Oudh, described in the lists r 
and 5 attached to the Oudh Estates Act of 1869 as the estate of 
Nawabganj. 

This property, being a Taluqa governed bythe Act to which 
reference has been made, is held fora heritable and transferable 
estate. Ifthe Taluqdar makes a will in accordance with the Act 
such will is valid irrespective of any personal law as to testamentary 
disposition to which he may be otherwise subject. Under section 8 . 
of the Act intestate succession to the estate is regulated by the rule 
of primogeniture, 
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‘On his death Nawab Ali Raza Khan was succeecei in this pro- 
perty by his eldest son, Sir Nawazish Ali Khan. This property is 
hereinafter referred to as the Oudh property. 

By a deed dated the gth May, 1868, Government, after the death 
of Nawab Ali Raza Khan, made a grant to Sir Nawazish Ali Khan of 
a property in ‘the Lahore district known as aud hereinafter called the 
Rakh Khamba property. a 

The deed granted the property to Sir Nawazish Ali Khan 
for life, then to his next brother Nasir Ali Khan for life, and then 
to his youngest brother Nisar Ali Khan for life. It then provided 
that on the death of the survivor the estate “shall go and belong 
to whichever of the lawful male heirs of the said Nawab Ali Raza 
Khan shall be chosen by the said male heirs as the fittest person 
to succeed to the said estate, his heirs and successors . . . and 
in the event of the said male heirs being unable to agree within a 
reasonable time then to such one of the lawful heirs of the said 
Nawab Ali Raza Khan as His Honour the Lieutenant Governor may 
consider fittest to succeed to the said estate, his heirs and succes- 
sors.” There were certain conditions attached to the Grant inclu- 
ding conditions that the holder of the estate should make due 
provision for the maintenance of certain persons and that the Local 
Government might at any time require the holder to set aside 
from the proceeds of the estate such sum as it thinks necessary for 
that purpose. 

Nisar Ali Khan, the youngest son of Nawab Ali Raza Khan, 
was the father of Sir Fateh, and died in 1878 in the lifetime of 
Sir Nawazish. 

By a deed dated the 23rd September, Bn there was conveyed 
to Sir Nawazish on a purchase by him from the Government a 
property in the, Punjab called and hereinafter referred to as the 
Khalikabad property. This property was held for a heritable and 
transferable estate ‘subject to the ordinary law of inheritance by 
which the family was governed. 

By a deed dated the 2sth April, 1886, Government granted to 
Sir Nawazish in full proprietary rights a property in Tahsil Lahore 
known as.and hereinafter referred to as the Juliana property. This 
property was also subject to the ordinary law of inheritance by which 
the family was governed, 


Sir Nawazish died in 1890, and on his death Nawab Nasir Ali 
Khan succeeded witho ut dispute to all four properties—as to the 


Rakh Khamba property as the next tenant for life named in the 7 


grant, and as to the other three properties under a will of Sir 
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Nawazish presumably in the case of the Khalikabad and Juliana 
properties with the consent of the heirs, as under the appropriate 
law only one-third of such properties could be disposed of testą- 
mentarily without such consent, f 

On the rst January, 1892, Nasir Ali Khan was Siika an.here- 
ditary Nawab by a sanad grantel by the Viceroy. After the death 
of Nasir Ali Khan, Sir Fateh was recognised by the Government 
as, his successor in the Nawabship. 

Onthe 17th June, 1892, Nasir “Ali Khan executed a deed of 
endowment and the Khalikabad property was included in the 
wakf. He named himself as the first trustee and provided that 
after him “the trusteeship woull_ revert to that person who would 
be my successor and this office would devolve in future upon 
other successors in the same manner.” -On his death Sir Fateh 
entered into possession of the property as trustee and remained 
in possession until his death. 

On the, 15th July, 1896, Nasir Ali Khan made two wills, one 
relating ta the Oudh property and the other relating to the 
Juliana and Rakh Khamba properties. These wills were, with 
one exception, to which attention will be directed, identical 
mutatis mutandis. 


Both wills were signed by the respondent and his sister, but 
both Courts below have held ‘that they did not sign as witnesses 
but to show their assent to the provisions of the will. The will 
relating to-the Oudh property, according t o the translation ia 
in the Courts below, was as follows :— 

‘In the name of Allah the most beneficent and thé most 
merciful. 

Iam Haji Nawab Nasir Ali Khan, son of the late Nawab Ali 
Razı Khan, may God forgive him, caste Qizilbash, malik (owner) 
and Taluqiar of Nawabganj Aliabid, Bahraich district in the 
Province of Oudh, at pre-ent resident of Lahore—whereas the 
borrowed life is transitory, wherefor considering the appéintment 
of an executor and my successor one of the. necessities and a 
duty—while in possession of sound senses. and stable intellect, 
without repugnance and compulsion—do hereby affirm and write 
that whereas the estate comprising Taluqiari Nawabganj Aliabdd, 
parganas Charda and Bhinga, district Bahraich, and also situate 
in Bahraich city proper, in the province of Oudh along with all 
property and articles movable and immovable, and all internal 
and external rights and right of easement, which was given to me 
by my elder brother the late Sir Nawab Haji Nawazish Ali Khan 
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Sahib, may God forgive him, by means of the registered will dated 
14th February, 1882 A. De made under section rr of Act I of 1869 
A D. and subsequently in 1889 A. D. the said Sir Nawab Sahib in 
his lifetime having got this very above-mentioned Taluqdari estate, 
. with all rights and interests, mutated in. my name made me 
like himself owner without anyone else’s partnership, Bila shirkat 
ghaire—accordingly I have been continuously and am still in 
` possession (gadis) and owner (malik) of this very Taluqdari estate 
from the date of mutation till to-day. Now, under section 11 of 
Act I of 1859 A. D. I, by means of this will, do hereby appoint 
Nawab Fateh Ali Khan, son of my late brother Nawab Nisar ‘Ali 
Khan, may God forgive him, my executor and.successor of all 
this Taluqdari estate with all the rights and interests aforesaid 
and do hereby authorise the legatee that whatever Taluqdari powers 
over the above-mentioned Ilaga and over all the properties mova- 
ble and immovable I the said declarant have, my legatee, to wit, 
Nawab Fateh Ali Khan, after my lifetime shall have like myself 
(misi maire), the very same powers with powers of possession and 
enjoyment as owner (‘wos ikhtiarat ba gabs-o-tasarruf-e-malikana’ ) 
provided he be alive. Similarly after the lifetime of the legatee 
Nawab Fateh Ali Khan, my son Nawab Mohammad Ali Khan, 
shall, if alive, be his successor. He shall also have the very same 
powers as have been bestowel on ‘Nawab Fateh Ali Khan by 
means of this deed of will, After the lifetime of my son Nawab 
Mohammad Ali Khan, Nawab Hidayat Ali Khan, son of the late 
Sir Nawab Haji Nawazish Ali Khan Sahib shall be his successor, 
provided he be alive. After all these three successors the fit 
amongst the descendants of the successors shall succeed, The 
last legatee shall have power to nominate his successor anyone 
_whom he considers fit from amongst the descendants of each of 
the three successors; and if the last legatee die without nomina- 
ting a successor the male descendants of each of the three 
successors shall have power to appoint as successor whomsoever they 
_ consider fit and superior amongst themselves, 

The line of successors shall continue according to this 
very rule. In the event of disagreement the Government 
shall have power to appoint as successor. anyone amongst the 
descendants of each of the three successors whom .it considers 
the fittest. And if anyone amongst out family claims maintenance 


contrary to the wishes of the Taluqdars, to wit, my successors, 


he shall, in no ‚way, be entitled as of right to get maintenance, 
The successors shall have power to give or not (?) maintenance 
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in the event of good conduct and obedience. And if anyone 
of our family or heirs makes any claim of proprietary rights 
in respect of the said laqa or any movable or immovable, 
properly whether in whole orin part, as against the successors, 
it shall then be invalid and unentertainable. I, therefore, execute 
this deed of will under section 11 of Act I of 1869 A. D., so that it 
may remain a ‘Sanad’ (documentary proof) and may be of use in 
case of necessity. ” h 

In the will relating to the Punjab properties instead of the phrase 
“that whatever Taluqdari powers over the above-mentioned Ilaqa 
and over all the properties movable’ and immovable I the said 
declarant have” andthe phrase “contrary to the wishes of the 
Taluqdars to wit my successors” there were substituted respectively 
the phrase “that whatever powers I, the declarant, have in respect- 
ofthe said movable and immovable properties-” and the phrase 
“contrary to the wishes of the grantee and owner (muafidar and 
malik) to wit my successors. ” i 

- Nawab Nasir died on the 19th November, 1896, and the 
soem or third day ceremony after his death took place on the 
morning of the azst November, 1896. In the afternoon of the 
same day the dasfardandi, or tying of the turban ceremony, took 
place. 

There was at the trial a serious conflict of evidence as to what 
took place at this afternoon ceremony, it being alleged on the one 
hand by the appellant that Sir Fateh was then elected to succeed 
to the Rakh Khamba property in accordance with the terms of the 
grant, and on other hand by the respondent that Sir Fateh, the. 
respondent, and Sir Nawazish’s son, Hidayat Ali Khan, were recog- 
nised by the family as successors to all four properties in accordance 
with the terms of Nawab Nasir’s wills, 

At any rate Sir Fateh entered into possession of all four 
properties, but in the case of the Khalikabad property as trustee 
and remained in possession until his death on the 28th October, 
1923. | : 

On the death of Sir Fateh his eldest son, the appellant, took 
possession of the four properties, and on the gth December, 1925, 


‘ the respondent instituted in Oudh the suit out of which these 


appeals arise. 
The trial Judge held that upon the true construction of the’ 
wills Sir Fateh took a life iùterest only and that after his death 


_ the respondent succeeded to the properties which the wills affected 


either as next tenant for life or as heir of Nawab Nasir. He 
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“also held that so far as was necessary for the disposition of the 
entirety of any property affected by the wills the heirs of Nawab 
«Nasir had assented to the wills. His conclusion therefore was that 
-the respondent had made out his title to the Oudh and- Juliana 
properties, 

With regard to the Rakh Khamba property’ the learned Judge 
took the view that having regard to the terms of the grant Nawab 
Nasir had no power of testamentary disposition that there had 
been no election of a successor in accordance with the terms of the 
grant but that Sir Fateh had been recognised by the family as 
succeeding: to this property under the will and that the defendant 
was estopped from denying that he had so succeeded. 


As to the Khalikabad property the learned Judge held that he : 


had jurisdiction (which the appellant questioned) to decide the 
matter and that the’ respondent having succeeded to the Rakh 
Khamba property must be treated as successor of Sir Fateh and 
therefore trustee of the wagy. 

The learned Judge therefore made a declaration of the respon- 
dent’s right to possession of all four properties. l 

On appeal to the Chief Court of Oudh the judgment below was 
affirmed as to the Oudh and Juliana properties, but reversed as to 
the Rakh Khamba, and Khalikabad properties. As to the Rakh 
- -Khamba property the Chief Court took the view that Sir Fateh had 
been selected either by the heirs or by the Government in accord- 


ance with the terms of the grant to succeed to the Rakh Khamba - 


-property, and therefore that the- appellant as his heir was entitled to 
-this property. i 
As to the Khalikabad property the Court was of opinion that 
whoever succeeded to the hereditary. Nawabship would be entitled 
‘to be trustee of the wagf, but that as no selection for the Nawabship 
had been made the respondent could show no title and the suit must 
fail against the appellant who was in possession. “Both pence 
appealed to His Majesty in Council. 
- Before their Lordships’ Board it was argued by the appellant that 
the Courts below were wrong with regard to’ the Oudh and Juliana 
properties because the wills of ‘Nawab Nasir upon ‘their trué còn- 
struction conferred a series of absolute interests, and therefore 
‘that Sir Fateh took absolutely as the taker of the first. absolute 
interest, all subsequent interests and provisions being- repügnant 
and bad. 
It is a matter of difficulty to determine from translations the 
trye effect of testamentary instruments framed jin the : vernacular 
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: ges 
by persons with customs and habits of mind differing widely from 
1932. the customs and habits of mind of testators in this country, and it 
Sardar Nisar Alii Would be unwise to adhere too rigidly to rules of construction 
iaaa formulated for the interpretation of instruments created in a different 
K. B. Sardar environment, 


Mohammad Ali Their Lordships have been referred to a number of decisions of 
ami the Board with reference to the word malik, and these decisions are 
Lord Tomlin, 


in their Lordships’ minds in arriving at their conclusions upon the 
wills in the present case. 

Their Lordships are of opinion that there is no substantial 
difference between the two wills and that it would not be possible 
to give to One a meaning which the other would not bear. The 

" dominant intention of the testator as displayed by each of the 
wills is in their Lordships’ judgment an intention that the property 
should pass to three persons in succession and thereafter to 
some one or more persons selected in a specified manner. This 
intention is inconsistent with the idea of a series of absolute interests 
and could only be given effect to with such a series if each taker 
voluntarily denied himself the exercise of all power of alienation, 
inter vivos, and disposed of the property testamentarily to the next 
taker in accordance with the testator’s scheme. 

Without a succession of limited interests, the dominant intention 
cannot‘have effect and regarding each will asa whole their Lord- 
ships are of opinion that life interests only are conferred. This 
view receives additional support from the fact that the gift to each 
subsequent taker is expressed to be to him if alive or provided he be 
alive and after the lifetime of the previous taker and that the testator 
_Yefers to all three named takers as his successors, | 

The gift in the Oudh will of Talugdari powers and in the Punjab 
will of the same powers as the testator had, must in their Lordships’ 
opinion be read as a gift of such powers so far as is consistent with 
_the subsequent provisions of the instrument. 

The appellant’s appeal therefore fails as upon this construction 
their Lordships are of opinion that the respondent was entitled 

“on Sir Fateh’s death to succeed to the Oudh and Juliana properties 
Jas next tenant for life, both Courts below having held that 
the will was assented to by Nawab Nazix’s heirs so far as was 
necessary to comply with Mahommadan law in regard to the Juliana 
properties.” 

Their Lordships express no opinion as to the effects of the wills 

. after the death of the respondent the third tenant for life being 
already dead. 


—_ 
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A The respondent on his own appeal seeks to restore the order of 
the trial Judge in regard to the Rakh Khamba and Khalikabad 
. properties. . 

With regard to the Rakh Khamba property it is not sufficient for 
the respondent to displace the title-of the appellant who isin 
“possession. He must establish substantively a better title in himself. 
He sought to do so before their Lordships’ Board by alleging some 


agreement between members of the family either in the life of Nawab. 


a 
4 


Nazir or on his death that effect should be given to the Punjab will 


. in regard to this property. There seems to their Lordships to be 
three fatal objections to this case, namely, (1) it has not been 
pleaded or proved, (2) the defendant was not born at the time and 
would not be bound by any such agreement, and (3) effect could 
not be given to the agreement at any rate as against the Govern- 
ment as it is inconsistent with the terms of the grant. 


He further alleged that there was in the eircumstances some 
estoppel against Sir Fateh which bound the appellant and precluded 
him from denying that the Punjab will had effect in regard to the 
Rakh Khamba property. 
~ ‘The following passage occurs in para. g of the amended 
plaint :— ; 

“ Nawab Sir Fateh Ali Khan enjoyed full benefits given him by 
the wills and the deed of wagfaforementioned and it is not now 
open to the defendant to assért a title inconsistent with the terms of 
the said deeds.” . ih 


Except for this passage their Lordships do not find that any case 
of estoppel was hinted at inthe pleadings, but issue: No. 12 was 
settled in the following terms ;-~‘‘Is the defendant estopped from 
claiming that any portion of the wills of 1896 is invalid?” and the 

_ learned trial Judge found that both by acceptance of the wills as a 

whole and by assertions which led the respondent to suppose that 
-he was the accepted heir, Sir Fateh created an estoppel to the 
present claim of his son that one portion of the property, namely, 
the Rakh Khamba property, came to him by some means other than 
the will on which his original title was based. 
ı Their Lordships. are unable to accept the view that the 
assertions to which the trial Judge refers even if they were 
sufficient to estop Sir Fateh could create an estoppel against the 
appellant. eae SI : , 

It was, however, said that Sir Fateh in fact went into 
possession under the wills and that upon the principle of the 
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decisions in Board v. Board (1), ani Dalton v. Fitzgerald (2), 
the appellant is estopped from disputing the title oi the remainder- 
men under the wills, A 

` Now the argument proceeds on the basis that there was no 
selection of Sir Fateh in accordance with the terms of the grant. 
Obviously if such a selection was proved, that fact would be incon- 
sistent with the allegation that Sir Fateh went into possession under 
the wills. i 

Ex hypothesi, therefore, Sir Fateh had no title at all, and 
although if he went into possession under the wills he might be 
estopped from denying the remaindermen’s title, their Lordships 
are unable to see upon what principle the appellant entering into 
possession after his father’s death without any title at all because 
his father had nothing to piss to him can be eats by any 
estoppel. 


In each of the cases cited the entrant into possession under 
the invalid instrument had acquired a good title from ‘another 
source and his purchaser or devisee of that good title was not 
allowed to set it up, because as such purchaser or devisee he was 
a privy of him who was estopped by having enteréd under the 
invalid instrument. Hi 


_ Here on the hypothesis of no selection the appellant takes 
nothing through his father, and the mere fact that he would have 
succeeded as heir to his father if his father had. left an heritable 
estate doeg not make him a privy of his father for the purposes of 
the rule in. Board v. Board a He can rely on his own possession 
as a squatter. ; 

It follows therefore in their Lordships’ judgment that the - 


respondent’s appeal in respect of the Rakh Khamba property must 
fail, whether he proves or fails to prove that Sir Fateh entered 


` under the wills, Ifhe fails to prove it he has no basis for his 


plea of estoppel from which alone he seeks to evoke a title for 


-himself. If he does prove it, he cannot in their Lordships’ opinion 


for the reason already indicated support the plea of estoppel aga 
the appellant. 

In these circumstances it is unnecessary for disposing of this 
appeal to determine the issue of fact whether or not there was any 
selection of Sir Fateh to succeed to the Rakh-Khamba property in 
accordance with the terms of the grant, and this issue will therefore 


- (1) (1879) L. R. 9 Q. B. 48. o và 
(2) [1897] 1 Ch. 440 and [1897] 2 Ch, 86, 4 


1 


Vou. LVL} PRIVY COUNCIL, 


remain open to be adjudicated upon on some future occasion should 


circumstances so require, 


“ There remains the question of the Khalikabad estate. - Here the 
respondent cannot succeed unless he shows that under the terms of 
the deed creating the wagf he is the trustee. That question depends 
upon the construction of the deed. Itis a separate and‘ different 
cause of action from those which found the proceedings in respect of 
the other three properties, . 


Their Lordships are unable to find any justification for bringing 
the suit in respect of this property elsewhere than in the Court of 
the district where the property is situate. Such justification 
cannot in their Lordships’ judgment be found in section 17 of 
the Code of Civil Procedure upon which the respondent 
relied. 

There were certain ex parte-applications made by the respondent 
at an early stage of the suit as the result of which he determined 
to combine and didin his plaint combine his claims in respect of 
all four properties in one suit in the Court in Oudh. The appellant 
in his written statement at once took objection to the jurisdiction 
so far as the claim in respect of the Khalikabad property was 
concerned: 


There was nothing in what occurred in connection with the-res- 
pondent’s ex parte applications to render the appellant’s objection 
to the jurisdiction inadmissible. That objection has been ‘properly 
considered in the Courts below, and is proper to be adjudicated 
upon before their Lordships’ Board. The objection in their Lord- 
ships’ judgment succeeds and is fatal to the respondent’s appeal in 
respect of the Khalikabad property. 


It becomes therefore unnecessary ta consider the true- effect of 
`- the grant creating the wag/, and their Lordships must not be taken 
as expressing any views upon the conclusions reached on this RANET 
in the Courts below. 

A number of minor issues were considered and dealt with in the 
Courts below but were not debated before their Lordships’ 
Board. 

In the result hesti both arail fail and should be dis- 
missed, and their Lordships will humbly. advise His Majesty 
accordingly; i 

There will be no costs off either side except'that as regards K; B. 


Sardar Mohammad Ali Khan’s petition for the discharge of a receiver. 
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P.C. K. B. Sardar Mohammad Ali Khan will pay to Sardar Nisar Ali 
1932. Khan his costs of that petition as directed by Order in Council of 
Sardar Nisar Ali the 23rd July, 1931. . 
oe H. S. L. Polak; Solicitor for the Appellant. 
sana A T. L. Wilson & Co. + Solicitor for the Respondent, 
Laer K J. R l oe Appeals dismissed. 


Lord Tomlin, 


amu PAN 


Pretent — Zord Russel of ‘Killowen, Sir George Lowndes + 
and Sir Dinshah Mulla. 
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[APPEAL FROM THE CHIEF Court oF OupH AT Lucknow.] 


Admistration suit —Annuity charged on property—Payment by judyment-debtor 
of arrears of annuity to Receiver appointed by the Court—~Remedy of annui- 
tani against the property charged not affected by defalcations of the 
Receiver. 


The appellant, who was entitled under a Will and Codicil to an annuity 
charged on certain properties, brought a suit fcr administration of the testator’s 
estate against the respondent, the residuary legatee, and obtained a decree, 
affirming the charge and appointing a Receiver. The respondent paid to the 
Receiver the arrears of annuity due to the appellant, but the Receiver misappro- 
priated the same, and the appellant applied for execution of the decree by sale of 
the properties charged with the payment of her annulty. 


Held: That the Receiver was not an agent of the appellant with authority 
to receive payment on her behalf. 

(2) That there was no order of the Court under which the respondent paid or 
was authorized to pay the money to the Receiver. 


(3) That, under the circumstances, the appellant was entitled to recover the 
atrears of the annuity by sale of the properties charged, ‘ 


Judgment of the Chief Court of Oudh (reported in 117 Indian Cases 74B) 


reversed, i : a; Kg 
| 
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Appeal No. 56 of r930 from a decree of the Chief Court of Oudh, 

dated the rst March 1929, which varied a decree of the District 
° Judge of Lucknow, dated the 4th July 1928. 

The facts of the case are fully set out in their Lordships’ judg- 
ment, The main question for determination on the appeal was 
whether, when a Receiver appointed by the Court in an administra- 
tion suit misappropriates moneys paid to him by the judgment-debtor 
for payment to the decree-holder, the loss should fall on the judg- 
ment-debtor or on the decree-holder? The Full Bench of the Chief 
Court of Oudh held, after referring to the decisions in Orr v. Muthia 
Chetti (1) and Muthia Chetti v. Orr (2) that, in the circumstances, 
the loss occasioned by the defalcations of the Receiver should be 
borne by the decree-holder, (See 117 Indian Cases, p. 748). 

Against the said decision of the Chief Court, the decree-holder 

„appealed to His Majesty in Council. 

Dunne, K. C. (with Amiend Jackson) for the Appellant: The 

Receiver was not the agent of the appellant, so as to bind her by 


_ receipts of money belonging to the estate which he never paid to her 


but misappropriated. No such payments to the Receiver could con- 
stitute payments to her (the decree-holder), soas to bar her rights 
under the decree: Orr v. Muthia Chetti (1) and Muthia Chetti x. 
Orr (2), and order 21, rule 1, Civil Procedure Code, referred to. 

The charge in respect of the annuity created in the appellant's 
favour was still subsisting and was not superseded by the Receivers 

: defalcations, and the appellant was not precluded from having the 
‘properties charged put up for sale. 

DeGruyther, K. C. (with Wallach) for the Respondent; Pay- 
ments made to the Receiver under the directions of the Court in 
the administration suit, would discharge the judgment-debtor ; see 
clause (c) of order 21, rule 1, of the Code. 

{Their Lordships observed that there was no order of the Court 
directing payments of the annuity to the Receiver.] 

The Chief Court assume that the payments were required to be 
made to the Receiver under an order of the Court, 

Dunne, K. C. replied. 

. Their Lordships’ judgment was delivered by 

Sir Dinshah Mulla :—Thakur Rajindra Bahadur Singh died on 
the 18th October, 1912, leaving a will dated the rqth June, 1907, 
-and a codicil dated the 4th October, 1912. By his will he bequeathed 
the residue of his estate to his nephew, who is the respondent before 
this Board. By his codicil he left a monthly sum of Rs, 200 to the 


(1) (1893-94) I, L. R. 17 Mad. sor, (2) (1897) 1, L. R, 20 Mad, 224. 
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appellant, Rs. 500 to his widow, Rs. 300 to another daughter and 
Rs. 30 to a female servant, and charged certain properties with the 
payment of the annuities.* i 

All the annuities fell into arrears, andon the 3oth January, 
1920, the appellant, who was then a minor, brought the suit 
out of which the present appeal arises against the respondent 
to recover the arrears of the annuity due to her, for the adminis- 


tration of the estate of the testator, and for the appointment of © 


a receiver. The other annuitants were joined as defendants to 
the suit. 

Two other suits were also filed, one by the appellant’s sister and 
the other by the servant, to recover the arrears of the annuities due 
to them, i 

AJl three suits were heard by the District Judge of Lucknow, 
and on the 14th October, 1922, a preliminary decree was passed for 
the administration of the estate. Babu Brijmohan Dayal, a pleader 
of the Court, was appointed receiver without security, with power to 
sell the properties, and a scheme was framed for the payment of past 
as well as future annuities to all the four annuitants. A schedule of 
the properties charged with the payment of the annuitants was 


-appended to the decree. 


Against this decree the respondent angan to the Court of the 
Judicial Commissioner of Oudh, proposing an alternative scheme for 
the payment of the arrears, which up to the 18th October, 1923, had 
amounted to Rs. 73,950-8-0, and for the payment of future annuities. 
The Judicial Commissioner considered that the scheme was reason- 


able, and passed a decree on the 13th December, 1923, declaring. 
- that the appellant was entitled to Rs. 26,400 for arrears up to the 


18th October, 1923, and to a further payment of Rs. 200 per month 
for her life, and providing for the payment of the Ra. 73,950-8-0 out 
of two sums, one of Rs, 47,668-13-6, being the aggregate of four of 
the items specified in the schedule to the decree, and the other of 
Rs. 26,281-8-6 which the respondent was ordered to pay into 
Court to make up the Rs. 73,950-8-0. The four items referred 
to above were — : 


Rs. 3,493 0 o ... Estimated value of cattle in the posses- 
sion of the receiver. 
Rs, 27,929 4 7 ... Represented by War Bonds purchased 


out of Rs. 20,a00 paid into Court by 
the Court of Wards under a decree 


* The rights of the annuitants were dealt with and declared by the Privy Coun- 
cil in 2a C. W. N. 305.—K. J. R. a. 
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for Rs, 1,00,000, and deposited for 
_ safe custody with the Allahabad 
- Bank, Lucknow. 
Rs. 1,746 10 11 ... Price of cattle sold by receiver. 
Rs. 14,500 o o ... Government promissory notes also de- 
posited with the Allahabad Bank, 





Rs. 47,668 15. 6 

It would appear that the respondent was restrained by an injune- 
tion from realising the decree for Rs. 100,000 against the Court of 
Wards. It was directed by the decree that if tlte respondent paid 
into Court Rs, 26,281-8-6 and executed certain hypothecation deeds 
.on or before the rath March, 1924, the injunction should be 
dissolved, otherwise the appeal should be dismissed. The decree 
also contained a clause providing that “all the annuitants shall be 
entitled to recover their annuities from the properties” specified 
in the decree, As regards future payments, it was directed 
that they should be made every six months instead of every 
month. 

The respondent paid the Rs. 26,281-8-6 into Court, and filed 
the hypothecation deeds within the time fixed by the Court, and the 
injunction was removed by an order made on the 18th March, 
1924, 

Subsequently the receiver complained to the Court that no cattle 
had come into his possession, nor had any been received by him, 
and that the value of the War Bonds and the Notes had been over- 
estimated. Thereupon the respondent undertook to pay into Court 
the two cattle items and the deficiency, if any, that might arise on a 
sale of the securities, 

In July, 1924, the receiver obtained possession of the securities 
from the Allahabad Bank, and he absconded in September, 1925. It 
is not known what he did with the securities, nor is it known how 
much he paid to the other annuitants. 


After several fruitless attempts to recover the annuity due to her, 
the appellant presented an application to the District Judge on the 
sth April, 1928, , for éxecution of the decree by sale of the properties 
charged with the payment of the annuities under the decree. She 
stated that, in addition to the Rs. 26,400 awarded to her by the 
-decree, a further sum of Rs. 3,600 had become due to her from the 
‘rgth October, 1923, up to the 18th April, 1925, and that nothing had 
been paid to her. She also complained that the respondent had 
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failed to pay into Court! the several sums which he had undertaken 
ne f . 

To this the respondent filed a reply raising various contentions 
as regards his undertaking. He also alleged that he had paid to the 
receiver three six-monthly instalments of Rs. 6,180, Rs. 6,000 and 
Rs. 6,180 on account of annuities due from the 19th October, 1923, 
to the 18th April, 192 5, and contended that if the receiver mis- 
appropriated the money and the securities, the ‘loss should ‘be borne 
by the appellant and the other annuitants. 


The District Judge found against the respondent on all points, 
and by his order dated the .4th July, 1928, he directed execution 


to issue. 


Against this re the SONEN appealed to the Chief Court of 
Oudh. The learned Judges agreed with the District Judge that the 
respondent had failed to carry out his undertaking, but they held, 
‘differing from him, that the payment by the respondent of the three 
sums to the receiver was prove]. The question as to who should 
suffer for the receivers defalcations was, they thought, one of great 


importance, and they referred the following question to a Full 


Bench — 


“ Where the judgment-debtor is’ proved to have, i money, due 
from him under a decree passed by. the Court, to the Receiver 
appointed by the Court for realising certain sums of money and 
making payments tothe decree-holder or decree-holders,” or other 
‘money or property is, proved to have come to his hands and the 
Receiver is found to have misappropriated the money and the pro- 
perty, on whom should the loss fall? Should the loss fall on the 
judgment-debtor or on the judgmente-creditor ? ” 


_ -The answer:given by the Full Bench was that the loss should be 
borne by the judgment-creditor, that is, the appellant, 


‘After receipt of the opinion the learned Judges delivered dian 
judgment. They held that, having regard to the opinion of the 
Full Bench, the only liability of the respondent was to pay what he 
had undertaken to pay into Court, which they fixed at Rs. 13,621- 
14-10. Accordingly, they passed a decree on the 1st March, 1929, 
declaring that the respondent was liable to pay Rs. 13,621-14-10, 
out of which the appellant was entitled to only a proportionate share, 
based apparently on the supposition that the other annuitants were 


in like case with the appellant, as to which there was no evidence. 


They also directed that unless the respondent paid the amount into 


‘Court on or before the rst June, rgag, a sufficient portion of the 
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properties should be attached and sold, but they seem to have 
given no direction as to the disposal of the sale proceeds in that 
event. From this decree the appellant has brought the present 
appeal to His Majesty in Council, 

It was urged before their Lordships on behalf of the appellant 
that the charge created by the decree was not affected by the defal- 
cations of the receiver, and that no payment having been made to 
her, she was entitled to be paid the full amount claimed by her out 


“ of the properties charged with the payment of the annuities. On 


the other hand, the respondent contended that except in respect of 
Rs, 13,621-14-10, which the Appellate Court had ordered him to 
pay, the charge had been satisfied and the properties freed from all 
liability to the appellant except for future instalments of her annuity. 
Their Lordships are unable to accede to this contention. In their 
opinion, the charge created by the codicil and affirmed by the 
decree was in no way affected or impaired by the embezzlement of 
the receiver. The decree provides in express terms that all the 
annuitants are entitled to recover their annuities from the properties 
charged. The appellant bas admittedly received no part of the 
annuity due to her. She is, therefore, entitled to recover it by sale 
of the properties, and that is all she has asked. She makes no claim 
against the respondent personally. 


As regards the three half-yearly instalments, their Lordships 
think that it is clear that the respondent paid them to the 
receiver at his own risk. Counsel for’ the respondent have 
been unable to point to any order of thé Court under which the 
respondent paid or even was authorised to pay these sums to the 
receiver, and it would be impossible to hold that he was the 
agent of the appellant with authority to receive payment on her 
behalf. 


The analogy relied on by the Full Bench of payment by a 
judgment-debtor to a bailiff charged with the execution of a 
warrant of arrest or attachment is fallacious, as every such warrant 
empowers the bailiff in express terms to receive payment from the 
judgment-debtor. 


Their Lordships cannot conclude this judgment without 
referring to what seems to have been a grave dereliction of duty on 
the part of the Court which appointed the receiver in this case. It 
may be that under the Civil Procedure Code the Court has discre- 
tion to appoint a receiver without security, but it should obviously 
be done only in the most exceptional circumstances, In the present 
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case all the parties’ to the suit, except the respondent, were females, 
and the appellant was until recently a minor.” Under such circum- 
stances their Lordships are unable to understand upon what-ground 
the receiver could have been appointed without. giving adequate 
security; and.have been allowed to have the- apparently. unfettered 
control of money, and securities to'g large amount. Their Lordships . 
think that the matten should. be taken into consideration by the 
Chief. Court: and: some very definite. means devised whereby the 
recurrence of such a/blot omthe administration of justice. may be ° 
avoided. 

Inthe result their Lordships will humbly advise His Majesty 
that this appeal-should be allowed, that the decree‘of the Chief Court 


-@ated:the 1st March, 1929, should be set’ aside, andi the order of 


the District Judge dated the 4th July, 1928, restored, subject to the 
variation that the properties should not be sold. if the: respondent 
pays Rs. 30,000 into the Chief Court within eight weeks from the 
date of the service upon him of a copy of the Order in- Council. 
The respondent must pay the costs of the appellant in ‘the ‘Chief 
‘Court and’before this Board. ; 


Their Lordships granted a petition. of the: appellant for the 


- admission of further documents. The respondent must algo 


pay the appellant’s costs of this petition and the supplemental 
record. 


James Gray, & Cae Solicitors for the Appellant. 
T, L. Wilson & Co.: Solicitors for the Respondent. 
KJ R Appeal allowed, 
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Present ; Lord Blanesburgh, Lord Russell of Killewen, 
and Sir Dinshah Mulla, 


GAFUR MOHAMMAD 
v. 
MOHAMMAD SHARIF AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER OF THE CENTRAL PROVINCES. ] 


Indian Contract Act, (IX of 1872) sec. 16, sub-sec-(3)—Undua influence—Parky 
fo a contract “in a position to dominate the will of’ the other—Onus 
probandi. 

When it is sought to set aside a contract on the ground of undue influence, 
‘the initial onus is on the party ‘seeking relief to establish that the other 
party to the contract was ‘in a position to dominate” his will. Until it has 
been so established, the burden does not lie upon the other party, under sub- 
section (3) of section 16 of the Contract Act, of proving that the contract 
was not induced by undue influence. 

Judgment of the Judicial Commissioners, Central Provinces, 
reversed, 


Appeal No. 89 of 1931 by special leave from a decree of the 
Court of the Judicial Commissioner, Central Provinces, dated the 
22nd November 1927, which reversed a decree of the Subordinate 
Judge of Balaghat, dated the 28th September r925, and decreed 
the plaintiffs-respondents’ claim. 

The question for determination on the appeal was whether 
a lease dated the znd November 1916 was obtained by undue 
influence exercised on the plaintiffs-respondents by the defendant- 
appellant, 

Dunne, K. C. (with Wallach) for the Appellant : The onus was 
on the plaintiffs to prove that the defendant was in a position to 
dominate their will: Indian Contract Act, sec. 16, and Raghunath 
Prasad v. Sarju Prasad, (1) ani Lala Balla Mal v, Ahad Sha (2). 


Fiduciary relationship between the parties not having been 
established, sec. rrr of the Evidence Act has no application. 
Though the plaintiff Sharif was related to the defendant, there is 
nothing to show that the defendant occupied a position whereby 
he could have dominated the plaintiffs’ will. The bargain bet- 


(1) (1923) L, R; 511. A. 101; L L. R. 3 Pat. 279; 28 C. W. N. 834. 
(2) (1918) 29 C. L. J. 165 $ 23 C. W. N. 283. 
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ween the parties was not unconscionable, and the consideration for 

the lease was adequate. 

"The ‘respondents did not appear at the hearing. 
Their Lordships’ judgment was delivered by 
Lord Blanesburgh.: This is the defendant’s appeal from a 

decree of the Court of the Judicial Commissioner, Central 

Provinces, of date the 22nd November, 1927, decreeing the 

plaintiffs’ suit against ‘him, and reversing a decreé of the 28th 

September, 1925, of the Subordinate Judge at Balaghat who 

had dismissed it. The plaintiffs aneh seryed.. did na appeąr 

before the Board. 


The object of the proceedings was to obila a decree, wich 
as has been made by the Court of the Judicial Commissioner, 


-setting aside a /akh ‘and parsadi léase of the Mouza Saheki in the 


District Balaghat granted to the appellant on the and November, 
1916. Of that Mauza Saheki, Mohammad Kasam, father of the 
respondents, had been up to his death the owner. It was his self- 
acquired property. By his will of the gth December, r915, made 
a few days before he died, Mohammad Kasam bequeathed Saheki 
in shares to his sons—the three respondents, and a fourth son 


-Hasam, since dead, and he appointed his eldest son, the respon- 


dernit Sharif, to be. guardian of his (Sharif’s) three younger brothers 


sall then infants. The financial position of the téstator at the time 
‘of his death has been a subject of discussion in the Courts in 


India. He himself apparently regarded it unfavourably. “At 
present,” he says in his will, “I have no cash or grain in balance, 


-but I have to repay debts to the creditors amounting to rupees 
two thousand.” He died six days later, on the 15th December, 


1915, survived by his four sons, some daughters, his widow 


-Musammat Masumbi, mother of Sharif and Hasam, and his widow 


Musammat Ladli Begam, mother of the respondents Kadar and 


Latif. There are to be found in the record traces of some rivalry 
“between widow Masumbi and her sons on the one hand and 


widow Ladli Begam and her sons on the other., In that connec- 


‘tion it is not perhaps irrelevant:to note that both of the testator’s 
‘widows and all of his sons were parties to the lease sought to be 
‘impeached. 


On the application of Sharif and his three minor brothers on 
the 7th January, 1976, mutation of names in their favour was effected 
and by Yahsildar’s order of. the 22nd March, 1916, Sharif was 
appointed Sub-Lambardar of the Mauza vice his father, | It may be 
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- observed in passing that plainly Sharif then KUEN, himself to 
be and was regarded as being adult. 


¢ In that state of the title to Saheki the lease of the sua N ovember, 
“1916, was granted. To its terms attention must presently be 
‘directed. But before that is done it will be convenient to ascertain 
“the relation in which it stands to an earlier registered Jak and 
parsads lease of the same Saheki which. on the 26th May, 1905, had 
‘been prenien by the testator to one Birakhbhan. 


That lease for which, incidentally, Rs. 1,500 was given, was 
“fora term of 22 years, expiring on the 6th May, 1927, and was 
-therefore current at the testator’s death and fer 1174 years there- 
-after. The lease of the and November, 1916, opens with a 
-reference to this earlier lease of 1905, averring that by it the 
lakh and parsadi of the culturable and Khudkasht land of Saheki 
had not been given. On that narrative it proceeds to grant to 
-the appellant for a term expiring on the 2nd November, 1966, 
a lakh and parsadi term in Saheki as to the trees on the culturable 
-and Khudkasht lands commencing from its date, and as to the 
-trees upon the rest of the -area from the expiry of the term therein 
-granted by the lease of 1905. Now, 2 comparison of the two leases 
leaves it more than doubtful whether the initial assertion in the 
lease of 1916 is correct. On examination it appears that the 
-area expressed to be covered by the earlier lease was not less 
-than but was in effect the same as that expressed to be covered 
-by the-later lease; 1,245°74 bighas in the 1905 lease; 1246 
bighas in that of 1916; while the jama. for which the area com- 
- prised in’-the demise is held is in each lease stated to be Rs. 4co. 
The conclusion induced. by reason of the areas included being 
-in fact the same, that the lease of 1916 was in its totality 
.teversionary is borne out. first by the fact that it is so alleged 
in the respondents’ plaint, and reiterated in their reply; next, 
by the fact that in both Courts below it was apparently. so 
‘assumed ;. while nowhere in the record is there any trace that 
the appellant had so far ever been in possession or enjoyment 
.of anything under his lease. This last circumstance,’ of course, 
may be attributable to the possibility that the .trees:on the 
culturable and Khudkasht.lands of Saheki were not separately 
.worth tapping. .But.taken in conjunction with the other matters 
.just referred to and in particular with .the respondents’ own 
„assertion on. the subject, their Lordships feel justified in also 
Adopting fhe assumption on which both. Courts proceeded that 
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the lease of 1916 was entirely reversionary expectant on the expira- 
tion of that of 1905. > 

The grantors of the lease of 1916 were, as has been said, the 
respondent Sharif, his three brothers and the testator’s two widows. 
On its face Sharif is once more treated as adult, and his three 
brothers, acting through him as their guardian, are stated to be 
aged 9 years, 8 years and 7 years respectively. The lease, in view 
of the real facts as above stated, is a curious piece of convey- 
ancing: the lessors are treated as having been the grantors of 
the 1905 lease: ag being the persons who had become indebted : - 
as if, in fact, the testator had never been connected with the 
property at all. The consideration for the lease was Rs. 4,000. 
Rs. 2,000 were retained by the appellant to pay with interest 
four named creditors of the lessors to that amount. Rs. 1,020 
is expressed to have been paid to the lessors, and the remaining 
Rs. rooo was to be paid to them within three months. Although 
all this was so expressed in the lease it seems to have been 
common ground at the trial that the debts for Rs. 2,000 were 
the testator’s debts of that amount mentioned in his will, while 
the other payments were in fact made to and received by Sharif. 
The record contains receipts for advances by the appellant to 
Sharif, subsequently made from time to time, with particulars 
ofa suit brought by him to recover these advances, and finally 
of a decree against Sharif for Rs. 7,920, of the 16th April, 1924, 
On the 17th July, 1924, three months after that decree, but seven 
and a half years after the lease of 1916, the action to set that lease 
aside, out of which this appeal arises, was commenced. It need 
hardly be said that this sequence of events has not been Jost 
sight of by the appellant. The two widows with Hasam were by 
this time dead. The interest of Hasam had on his death passed 
to one or other of the respondents, who as the remaining grantors 
of the lease, were plaintifis—Kadar, with his age strangely 
enough given as 14, and Latif, with his age even more strangely 
given as 8, each suing by a socalled “guardian brother,” 
Rahimdadkhan. - 

The plaint, after correctly stating the title of the plaintiffs 
and the grant of the lease of the and November, 10916 (describing 
jtas already stated as a lease in all respects reversionary), by 
paragraph 6 alleges that the plaintiff Sharif was born on the 6th 
September, 1899, that at the date of the lease he was still a 
minor about 17 years of age; that heing a minor he could not 
under any circumstances act as guardian of his two co-plaintiffs 
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aii@ Hasım and that the contract was void according .to. law ; 
that even if Sharif was then major he was not the lawful guardian 
of his younger brothers whose rights could not be affected by the 
‘contract, 

By paragraph.7 it is further alleged that the appellant. 
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obtained the lease for many years and for very little price by Sora Blanecbiirgh 


taking advantage of the tender age of Sharif and by putting 
pressure on him; that there was no necessity for giving the 
lease because the debts of the testator could have been satisfied 
out of the considerable income of the mauza; that the three 
younger brothers of Sharif had obtained no benefit from the 
lease and it could not affect their rights. In the respondents’. 
oral pleading the undue influence allezgei was said to be due to 
the fact that the appellant was able to dominate the will of Sharif 
as he was a distant relative ani Sharif was a boy of tender age ; 
that he took undue advantage of that position and exercised 
undue influence. On these allegations the claim was that if 
Sharif were a minor at its date the lease should be set aside 
on repayment of Rs, 2000; that whether he were major or minor 
it should be set aside as against his younger brothers. Separately 
if Sharif was major, the lease should be cancelled on the ground 
of undue influence, 


The respondents’ case at the trial was ; mainly based on the 
allegation that Sharif was minor at the date of the lease. Witness 
after witness was called to depose to this. The allegation was 
found by both Courts to be false. Some evidence was directed 
to the allezation of inadequate consideration but there was no 
evidence of undue influence then adduced. Sharif was not even 
a witness on his own behalf. He was at the close produced for 
cross-examination by the appellant. And his evidence was quite 
unequivocal, His conduct throughout had been blameless. He 
was no gambler, he said, whatever debt he incurred, he incurred 
it for joint family purposes. The most he would say about 
undue influence was that he had signed the lease at the instance 
ofthe appellant. But he had never reported to the police that 
‘any pressure was brought to bear upon him, and he did not even 
then siy so. By the appellant the suggestion -of undue influence 
was in evidence repudiated. Distantly related to the respondent? 
family he had throughout acted with generosity towards both them 
and Sharif. . 

-And hors was no evidence to the contrary of all this, And 
here it may be.noted that although the plaint seeks to distinguish 
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in some aspects of it the cise of Sharif from that of his co-plainitffs, 
no attempt was mide at the trial to make that position good 
by evidence. At the trial all the plaintiffs made common cause, 
and after a prolonged hearing the learned Subordinate Judge arrived 
at conclusions which in effect dre thus summarised by the learned 
Judicial Commissioners. 

(4) That Sharifs age was approximately 22 when the lease in 
suit was executed ; 

(6) That the appellant was not then ina position to dominate 
the will of Sharif; i 

(c) That the consideration was adequate and that the transaction 
was a fair one into which undue influence did not enter ; 

(d) That Sharif was appointe] guardian to his minor brothers 
under the will of the testator and duly executed the leass in this 
capacity being de facto guardian ani manager as well ; and 

(2) That the lease was given for purposes beneficial to the 
family and that the appellant;had made due inquiry before entering 
into it. 

Their Lordships associate themselves with these findings. A 
perusal of the record shows that they were each of them fully 
warranted by the evidence or by the lack of evidence which the 
learned Judge had to take into account. For example, upon the 
‘question of Sharif’s age atthe date of the lease, the evidence is 
overwhelming to establish that his allegation ef infancy at that 
date (the Respondents’ main contention at the trial and later in 
the Court of the Judicial Commissioner) was entirely false. The 
learned Subordinate Judge, having seen Sharif, notes that in 
appearance he was much older than he represented himself to be, 
But his irresistible conclusion to the same effect resulted from 
authentic documents and proved transactions. The testator. in his 
‘will of 1915 treated Sharif as then adult ; in the mutation proceed- 
ings of 1916, as already stated, he held out himself as adult. . In 
evidence he admitted that as early as 1914 he was acting as agent 
‘ef his mother, and that in February, 1916, he engaged a pleader 
and executed a power in his favour. In 1915, ina Revenue case 
he is found stating on affirmation that he was then 23; ina state- 
ment recorded in 1917 he gave his age as 24; in December, 1923, 
he is found in a Revenue case giving his age as 30. The learned 
Subordinate Judge is well justified in his statement that this allega- 
tion of infancy at the date of the lease was not dena fide made. To 
their Lordships it seems to disclose almost incredible effrontery. 
But for this, its striking characteristic, they would not baye troubled 
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e 
-with it, for the Court on appeal’ agreed ‘as will “be seen “with the 
finding on this point, so that it is now concurrent. But the baseless- 


ness of the allegation upon which so much was made to depend . 


throws’ upon the wholeclaim a sinister light instructing caution 
‘in dealing with the other issues raised by the respondents which, 
-if their Lordships may so. far anticipate, was' absent from the judg: . 
‘ment of the Judicial Commissioners. 
With regard to findings (4) and (¢) there was no evidence adduc- 
‘ed to support thé contrary view that the appellant was at the date of 
‘the lease in a'position to dominate the will'of Sharif. He did not 
‘even in his own evidence at the trial suggest that he had been the 
victim of any undue influence whatever. Finding (d) has not since 
-been adversely criticised, and may be passed over now. But some 
comment may ‘here be conveniently made on findings (<) and (e). 
While’ there was evidence which in their Lordships’ view fully 
justified these findings, they are more open to criticism than are 
‘the others. ae | 
` First of all it may be conceded that the lease of 1916 bears on 
‘its face the appearance of a highly speculative transaction—it is 
the’ disposition of the entire revenue derivable from /a#/ from the 
mauza over the long term of 40 years, expiring 50 years thence, 
‘and all for a payment of Rs. 4,000 down. But this grima facie 
impression does not survive an examination of the circumstances 
‘surrounding the lease. The testator himself has in his will placed 
on record the position of his estate at thé time of his death. A year 
-later the debts for Rs. 2,000 were still unpaid, and they were carry- 
ing interest. -Other payments were maturing, while the respondents 
are content to leave, as being completely justified, the Rs. 25,000 
‘debt which Sharif, administering the estate, has incurred. 
Again, the fact that the whole payment for the lease:was made ‘in 
‘ one initial sum was apparently in no way unusual. That was an 
incident of the lease of 1905 granted by the testator himself, and is 
characteristic of similar leases referred to by witnesses at the trial, 
‘Next the consideration seems in no respect to have been inadequate. 
Perhaps little importance is to be placed on the fact that the 
declared annual value—Rs, Bo—0f the akh was small. But, even 
if the fact that the appellant derived no benefit from the lease until 
to years had elapsed be also ignored, the Rs: 4,000 for this lease 
represented a much larger’ payment proportionately than that 
obtained by the testator himself for the lease of 1905. Again, by 
the coursé . adopted, Rs. 4,000 was obtained without for ro years 
any-loss of revenue to the lessors, and merely by a continuance after 
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that date ofa position which, -initiated by the testator, would then 

have been existent for 27 years. It seems, however, thaf the most 

Serious criticism levelled against the lease is that it was made when 

the price of Ja&k was rising and that during the years of the: war it 
had risen to Rs. roo per maund in place of from Rs. 15 to Rs, 20 
its price at the date of the lease. It is, however, not clearly empha- 
sised in these criticisms that no benefit accrued to the appellant 

froin this rise in price. It is not remembered that it was to: the lessee 
‘under the lease of 1905 ‘that it accrued exclusively. Nothing has 
been said as to the value of Jakh in and since 1627. It will be 
surprising if it has not shared the fate, inthe matter of price, of 
nearly all other commodities. But if once the lease of 1916 can be 
justified as at its date—and it has been so justified—these fluctua- 

ions in value, whether up or down, appear to their Lordships to 

have small bearing on the present issue. Moreover, the Board would 

point: out that except in its relevance in a remote sense to the case of 
undue influence the question of the adequacy of the payment made 

by the appellant’ for the lease cannot affect its validity in his hands. 

‘This, a8 it has developed, is not an action by the infant respondents 

against Sharif to make him responsible for mal-administration of 
their affairs, It isan action in which they are all making common 

cause as lessors to set aside a lease of which they are all equally 

free or by which they are all equally bound. Their Lordships 

would also point out that until it has been established that the 
‘appellant was “ina position to dominate the will of” Sharif, no 
-assistance on the issue of undue influence is available to the respon- 

dents from section 16(3) of the Indian Contract Act. That issue, 

in other words, remains with its burdenof proof on them. The 

burden must be discharged if the issue is to be found in their 

favour. It will be seen ina moment that these last two considera- 

tions become of importance when the course of the case in the: 
Court of the Judicial Commissioner comes to be dealt with, as nee 

Lordships now proceed to do. 

The learned Subordinate Judge, upon his ndings, ¢ dismissed the 
suit, and the respondents, the plaintiffs, appealed. 

The judgment of the Court on appeal was delivered by the Judi- 
cial Commissioner and the Assistant Judicial Commissioner on the 
aand November, 1927. As already stated, these learned Judges 
were in agreement with the Subordinate, Judge on the question of 
Sharif’s age, but that finding introduced no reserve in their treatment 
ofthe other issues of the case, all of which were stressed strongly 
against the appellant—so strongly indeed that while setting aside the 
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‘leafe and ordering the return to the ‘appellant of the Rs. 4,000 
which he had paid 734 years before, the ledrned Judges saw no 
reason for allowing him any interest thereon, ‘although he in the 
-interval had had no benefit whatever from the demise. 

The learned Judges begin their judgment by observations on the 
-testator’s lease of 1905 which seem to indicate that in their view it 
‘was more and not less favourable to the estate than the lease of 1916. 
The. following later passages in their judgment explain themselves, 
The appellant “admits that he has been making money by 
taking /akA contracts and he must be assumed to bea man with 
'so to speak expert knowledge of the akh market. At the time 
‘the lease was taken the price of the /a&h was onthe up grade...... 
‘The transaction on the very face of it from its own internal evidence 
was obviously a catching bargain of a typical kind. Mohammad 
‘Sharif must at the time have been an utterly inexperienced Jad and 
-there has been no proof whatever of any pressure on the estate to 
justify the first plaintiff enteting into the extraordinary transaction 
he did on the date in question, It is true that his father left a debt 
of some Rs. 2,000 but the family property was quite a valuable one 
and it is almost impossible to suppose that arrangements less dis- 

_astrous to the futie of. the family property could not have been 
made for paying off the debt in question....... That it was the begin- 
ning of the downward path for Mohammad Sharifin his manage- 
ment of his estate, is also evidenced by the fact“ that he has since 
-borrowed R&.-6,000 more from the same defendant-respondent,..:1, 
evidence shows thatin 1925 the estate had been mortgaged for 
Rs. 25,000 more, this mortgage having apparently been executed 
partly in order to pay offa decree of the present defendant-respon- 
dent who had attached the village share...... Proof of undue 
influence, like proof of fraud, cannot ordinarily be obtained by direct 
evidence. It must be essentially a matter of inference...... When 
we take into account the fact that Gafoor Mohammad is an elderly 
man and a relation of the youthful plaintiffs and that he is, so to 
speak, admittedly an expert in /a#4 contract work, the inevitable 
conclusion arises that this wasa catching bargain of a very pro- 
nounced type, and the circumstances, in our opinion, lead to the 
irrefragable conclusion that the lease in question was ope executed 
as a result of undue influence brought to bear on the first plaintiff 
by the defendant respondent......the lease in question must be held 
to be void......the plaintiffs must refund the total consideration of 
Rs, 4,000 received by them, but we see no reason to allow interest 
on this amount. ” 
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The answer which their Lordships would make is to be fourfd in 
the earlier portion of this judgment. Summarised, itis that the 
conclusions of the learned Judges where they. are not’ directly ` 
opposed to the evidence are in no way supported by it.” Their con- 
clusions are based on mere conjecture with countervailing considera- 
tions ignored; such a method of reasoning is not judicially “per- 
inissible. Their Lordships, upon the actual evidence in the cause 
are far from suggesting that the judgment and conclusions of the 
learned Judges could-be supported, even-if,, under section 16(3) of 
the Indian Contract Act, the burden of showing that the lease of 
1916 had not been induced by undue influence lay upon the appel- 
mative resting upon. the respondents, the judgment cannot 
stand. A < . 


Their Lordships accordingly are of opinion that the appeal 
should be allowed, the decree of the Court of the Judicial Com- 
‘missioner being .discharged, and that of the Subordinate Judge 
restored. : 

And they will humbly advise His Majesty accordingly. | 

The respondents’ must pay to the appellant.,his costs of their 


“Appeal to the Court of the Judicial Commissioner and the costs of 
“this appeal. a 


T. L. Wilson & Co: Solicitors for the Appellant, 


JK. Je Re. ‘Appeal allowed. 
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Present: Lord Thankerton, Sir John Wallis and ~ 
í Sir George Lowndes. 
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SETH DWARKADAS RAN CHHODDAS. 


[Ox APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE CENTRAL Provinces.] 


Transfer of Property Act (IV of 1882), Sec. 63—Indian T: rusts Act (11 of 1882), 
`> Sec. go—Accretions to mortgaged property. 

Section 63 of the Transfer of Property Act cannot be read as entitling the 
mortgagor to recover on redemption acquisitions made by the mortgagee for his 
own benefit in circumstances which do not bring him within section go of the 
Indian Trusts Act. 

Rajah Kiskendatt Ram v. Rajah Mumtaz Ali Khan (1), referred to. 

- Ram Brich Narain Singh v. Ambika Prasad Singh (2), disapproved, 


Appeal No. 2 of 1937 from a decree dated the 25th June 1927 of 
the Court of the Judicial Commissioner, Central Provinces. | 
‘ Although the value of the, subject-matter of the suit in the Court 
of first instance was less than Rs. ro,ooo, the learned Judicial Com- 
missioners held that the case came within the 2nd clause of sec- 
tion 110 of the Civil Procedure Code, and applying the ruling of the 
Board in Udoy Chandy. P. E. Gusdar (3), they came to the 
conclusion that “ the issue of this suit involves, at least indirectly, 
property worth over Rs. 10,000”. They accordingly granted a certi- 
ficate to the plaintiff for leave to appeal to His Majesty in Council. 

On the 12th February 1932, when the appeal came on for hear- 


ing before the Board composed of Viscount Dunedin, Lord Thanker- ’ 


ton and Sir Dinshah Mulla, a preliminary objection: was taken by 
counsel for the respondents that the appeal was not, in view of the 
Board’s judgments in Gudivada Mangamma v. Maddi Mahalaksh- 
mamma (4) and Rajendra Kumar v. Rash Behari (5), maintainable. 
Their Lordships sustained the objection but were of opinion \that as 
an important question of law was involved, the appellant should have 


poci leave to appeal. 


7 (x) (1879) L. R. 61. A. 145; L L. R. 5 Cale. 198. 
_ (a) (1913) 17 C. W. N. 586.. 
(3) (1925) L L. R. 52 Calc. 650; 41 C. L. I. ree 


(4) (1929) L. R. 57 L A. 56; 34. W N. 235; 1. L. R. 53 Mad. 167 ; 


51C. L. J. 163. 
(5) (1931) 53 C. L.J. 390; L.R 581. A. 68..35:C. W. N. 669. 
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DeGruyther, K. C. (with Parikh) for the Appellant’ :. - 

Upjohn, K. C. (with Hyam) for the Respondents. 

During the arguments, reference was made to the decisions in 
Rajah Kishendatt Ram v. Rajah Mumtaz Ak Khan (1) and Ram 
Brich Narain Singh v. Ambika Prasad Singh (2) and to Fisher on 
Mortgage, Chapter on “ Accretions to the Security ", and to Shephard 
and Browns Commentary onthe Transfer of Property Act, 1 edi- 
tion, page 276. 

Their Lordships’ judgment was delivered by 

Sir John Wallis :—This appeal was originally before the Board 
on the rzth February, 1932, when, upon a preliminary objection 
taken by the appearing respondents, their Lordships agreed humbly 
to advise His Majesty that the certificate of the Court of the Judicial 
Commissioner of the Central Provinces admitting the appeal was 
wrongly granted but that special leave to appeal ought to be granted 
to the appellant upon lodging a petition for that purpose. This 
petition was duly lodged, and their Lordships’ report was. approved 
by Order in Council of the 17th March, 1932. 

‘The case, which comes here on appeal from a judgment and 
decree in second appeal, raises a question of some importance as to 
the right under the existing law in India‘ofa mortgagor of pro- 
prietary rights to recover on redemption subordinate tenures acquired 
by the mortgagee during the subsistence of the mortgage. This 
question came before this Board in Rajah Kishendatt Ram v, Rajah 
Mumtaz Ali Khan (1), before the enactment in 1832 of the Indian 
Trusts Act and the Transfer of Property Act. Inthat case the 
mortgagee of the proprietary rights of a talookdar had acquired 
during the continuance of the mortgage certain subordinate tenures 
in the taluq known as bis, and their Lordships found on the facts 
of that case that the mortgagee taking advantage of his position as 
de facto talookdar had acquired the dir#s on very favourable terms 
and had allowed them to merge in the talug, and that it would 
‘be inequitable to allow him on redemption to revive the dirts for 
his own benefit. They accordingly held that the morigagor was 
entitled to redeem the estate as then enjoyed by the mortgagee 
on paying the original mortgage money plus the purchase money 
of the dirs. They at the same time made it clear that they were 
not prepared to affirm the proposition that every purchase of a 
sub-tenure by the mortgagee must be held to have been made for 


.the benefit of the mortgagor. The judgment reads :— 


(1) (1879) L. R. 61. A. 145 ; L L. R. 5 Calc, 198. 
(2) (1913) 17 C. W. N. 586. 
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“Their Lordships are not prepared to affirm. the broad propasi: 
tion that every purchase by a mortgagee of a sub-tenure existing at, 
‘the date of the mortgage must be taken to have been made for the: 
henefit of the mortgagor, so as to enhance the value of the mort-. 
gaged property, and make the whole, including the sub-tenure,. 


a to the right of redemption upon equitable terms. 

“It may well be that when the estate mortgaged is a PE TEA 
in lower Bengal, out of which a putnee tenure has been granted, or 
one within the ambit of which there is an ancient mokurreree 
istimrari tenure, a mortgagee of the zemindary, though in possession, 
might purchase with his own funds and keep alive for his own benefit 
that putnee or mokurreree. In such cases the mortgagee can hardly. 
be said to have derived from his mortgagor any peculiar means or, 
facilities for making the purchase which would ‘not be possessed by 
a stranger, and may therefore be held entitled, equally with a 
stranger, to make it for his own benefit. In such cases also the. 
putnee, if the putneedar failed to fulfil his obligations, would not be 
resumable by the zemindar, and the Pony would always have 
been held subject to the mokurreree. ” 

At the close of their judgment their Lordships referred to the 


English decisions which they observed were only applicable because , 


they were agreeable to general equity and good conscience, and 
said =- 

-“ It seems to their Lordships that, although some of the earlier 
cases may have been qualified by more recent decisions, the general 
principle is still recognised by English law to this extent, viz., that 

„most acquisitions bya mortgagor enure for the benefit of the mort- 
gagee, increasing thereby the value of his security ; and that, on the 
other hand, many acquisitions by the mortgagee are in like manner 
treated as accretions to the mortgaged property, or: substitutions for 
it, and, therefore; subject to redemption. The law: laid down in 
Rakestraw v. Brewer (1), ` as to the renewal of aterm obtained by, 
the mortgagee of the expired term, being, ‘ as coming from the’ same 
toot,’ subject to the same equity, has never been impeached. ” 

The equitable principles applied by their Lordships in that case 
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Ve 
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Sir gol Wallis 


to acquisitions by a mortgagee have now been embodied by sec: - 


tion go of the’ Indian Trusts Act, 1882, in a wider rule dealing’ with 
acquisitions ` bý tenants for life, co-owners, mortgagees and other 
qualified owners, The section is as follows :—' 

“go, Where a tenant for life, co-owner, mortgagee or other 
qualified owner of any property, by rice himself of ‘his position 


(1) (1728) a P. Wms, 511. 
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as such, gains an advantage in derogation of the rights of the other 

persons interested in the property, or where any such owner, as 

representing all persons interested in such property, gains any” 
advantage, he must hold, for the benefit of all persons so interested, 

the advantage so gained, but subject to repayment by such persons 

of their due share of the expenses properly incurred, and to an 

indemnity by the same persons against liabilities properly contracted 

in gaining such advantage. 


Illustrations. 


(a) A, the tenant for life of leasehold property renews the lease 
in his own name and for his own benefit. A, holds the renewed 
lease for the benefit of all those interested in the old lease. 

. (6) A village belongs tò a Hindu family. A, one of its members, 
pays nazrana to Government and thereby procures his name to be 
entered as the inamdar of the village. A holds the village for the 
benefit of himself and the other members. 

: (c) A mortgages land to B, who enters into possession, B 
allows the Government revenue to fall into arrear with a view to the 
land being put up for sale and his becoming, himself the purchaser 
of it, The land is accordingly sold to B. -Subject to the repayment of 
the amount due on the mortgage and of his expenses properly 
incurred as mortgagee, B holds the land for the benefit of A.” - 

It has, however, been suggested in an Indian case, Ram Brich 
Narain Singh v. Ambika Prasad Singh (1), which was cited for the 
appellant both below and here, that section 63 of the Transfer of 
Property Act goes further than section go of the Indian Trusts Act, 
and entitles the mortgagor on redemption to treat subordinate 
tenures acquired by the mortgagee for his own benefit as accessions 
to the mortgaged property without regard to the question whether 
the mortgagee had any special advantage by reason of his position as 
mortgagee in acquiring them. It would be strange indeed if these 
two measures, which were drafled by the Indian Law Commission 
in England and passed into law in the same session of the Indian 
Legislature, should be found to contain inconsistent provisions as to 
the same state of facts, but in their Lordships’ opinion no such 
inconsistency is to be found. Sections 63 and 64 of the Transfer of 
Property Act are as follows :— 

“63. Where mortgaged property in possession of the mortgagee 
has, during the continuance of the mortgage, received: ; any accession, } 


(1) (1913) 17 C. W. N. 586, 
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thé mortgagor, upon redemption, shall, in the absence of a 
contract to the contrary, be entitled as against ig mortgagee to 
such accession, 

“ Where such accession has been acquired at the expense of the 
“mortgagee, and is capable of separate possession or enjoyment 
without detriment to the principal property, the mortgagor desiring 
to take the accession must pay to the mortgagee the expense of 
‘acquiring it. If such separate possession or enjoyment is not possible, 
the accession must be delivered with the property, the mortgagor 
being liable, in the case of an acquisition necessary to preserve the 
property from destruction, forfeiture or sale, or made with his assent, 
“to pay the proper cost thereof, as an addition to the principal money, 
at the same rate of interest. f 

“In the .case last mentioned the profits, if any, arising from 
the accession shall be credited to the mortgagor. 

“Where the mortgage is usufructuary and the accession has 
been acquired at the expense of the mortgagee, the profits, if any, 
‘arising from the accession shall, in the absence of a contract to 
‘the contrary, be set off against interest, if any, payable on the money 
#0 expended. 

“64, Where the mortgaged property is a lease for a term of 
years, and the mortgagee obtains a renewal of the lease, the mort- 
Bagor, upon redemption, shall, inthe absence of a contract by 
him to the contrary, have the benefit of the new lease.” 

Section 64 may be said to give statutory effect to the rule in 
Rakestraw v, Brewer, (1), which was referred to by their Lordships 
Jn the passage already cited, as it was apparently thought better 
to provide expressly for this particular acquisition by a mortgagee 
instead of leaving it to be governed by the general provisions of 
section go of the Indian Trusts Act, but in their Lordships’ opinion 
there is. nothing inconsistent with that section..in the provisions 
of section 63 of the Transfer of Property Act as to accessions to mort- 
gaged property and the terms on which the mortgagor .may upon 
-redemption obtain the benefit of them. The word accession is not 
defined in the Act, byt the section deals expressly with accessions- 
which have been acquired at the expense of the mortgagee and would 
appear to be clearly applicable to cases in-which a subordinate tenure 
has admittedly been acquired by the mortgagee as an accession to 
the mortgaged property. Whether the term accession as used in this 
section should also be held to cover acquisitions which the mort- 
-gageo has made for his own benefit but is bound under section 


(1) (1728) a P, Wins, 511. 


PC C. 
193a. 
K. B. Seh seth Sorabjee 


Seth Dwarkadas 
Ranchhoddas. 
Sir John Wallis. 


— 


1932. 
a 
KIB. Seth Sorabjee 


Dwarkadaa 
akan 


“Sir god Wallis, 


THE CALCUTTA LAW JOURNAL. [Von LVI. 


90° of the Indian Trusts Act to hold for the benefit of *the 
mhortgagor need not be decided. Section go itself provides for 
the mortgagor bearing the cost of the. acquisition in such a case, but 
section 63 goes somewhat further and contains as well an express 
provision as to profits arising from the accession where the mort- 
gage is usufructuary. In the present case it is sufficent to say 
‘that their- Lordships are clearly of opinion that section 63 of the 
.Transfer of Property Act cannot be read as entitling the mortgagor _ 
‘to recover acquisitions made by the mortgagee for his own benefit 
in circumstances which do not bring um within section go of the 
indian Trusts Act 

Their_Lordships have thought right to make these ds 
tions because there would appear to have been much misconcep- 
‘tion on this subject im the pent case with which they will now 
proceed to deal. 

In November, 1908, one Rajaram ama with possession 
his four annas proprietary share in mauza Khandwa Tarf Kunbi, 
‘together with numerous other properties to the predecessors of 
‘defendants r to 4. Two. of thesé four one anna shares in this 
mauza were subsequently sold to the mortgagees in 1912 ; another 
“was brought to gale in court auction and: purchased’ by the-fifth 
defendant, and the remaining one anna share was also brought 
‘to sale and acquired in 1918: from the. auction-purchaser by the 
plaintiff, who institutet the present suit for. redemption in’ the 
-Court of the Subordinate Judge of Khandwa on the agrd Deen 
“1931. 

Mauza Khandwa Tart Kunbi is more than PEOR acres ih 
extent, but the present appeal only relates to two Survey 
Numbers 451 and 452 of 5%4 and 3 acres respectively. Tho 
‘mortgagees were’ apparently anxious to acquire them on account 
:of their, proximity to the town of Khandwa; and are found to 
have erected a ginning pes on one of them at a cost of 
“Rs, 8,000, ` 


"As regards Survey No. 452 the mortgagees in 1906, more than 
“two years before the execution of Rajaram’s mortgage in their fivour, 
‘had obtainéd from his brother and co-sharer Govindram, who was 

‘also ‘the owner of a ‘four annas share in the mauza, a sale- déed.in 
‘which he piirported as malguzar ‘and lambardar to’ sell them the 
-whole proprietary rights in this Survey Number. Subsequently to 


‘thé date of the mortgage on the 8th October, 1910, they obtained 


‘a deed from the oceupaney tenants by which the latter gave up their 
tenancy right for ever and surrendered it to the predecessorg of 
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defendants 1 to 4 as proprietors on receipt of Rs, 2,135 on account’ 


of tenancy rights and improvements. 


As regards Survey No. 451 the occupancy tenants on the 22nd 
May, 1915, purchased from Rajaram’s uncle Totaram the remaining 
co-sharer in the mauza his eight annas proprietary share in this 
Survey Number for a consideration supplied by the predecessors of 
defendants 1 to 4, in whose favour they executed on the following 
day a sale deed of the proprietary and tenancy rights in the Survey 
Number. The sale deed recited that they had formerly been 
occupancy tenants and had subsequently purchased the nalika 
or proprietary rights from Totaram. 


In paragraph to of his rejoinder the plaintiff dedi that after 
the execution of the mortgage deed there had heen accretions to 
the mortgaged property as shown in Schedule K filed therewith. 
In Schedule K the occupancy rights acquired in these two Survey 
Numbers subsequent to the creation of the mortgage were claimed 
as accretions to the mortgage, but as balf the mortgagor’s proprietary 
rights i in the mauza had been acquired by the mortgagees sub- 
sequent to the mortgage, only half of each Survey Number was 


claimed as an accretion to the mortgage. “:The defendants’ posses-: 


sion over. half of this field at least, ” it was alleged as regards each of 
these Survey ‘Numbers, “ must be deemed to be that of mortgagees 
as the acquisition thereby made was that of an occupancy holding. ” 
In other words the whole occupancy rights- acquired by the mort- 
gagees in these Survey Numbers were claimed as an accretion or 
accession to the mortgage, although the mortgage was only of 
i Rajaram’s four annas share in the mauza, and although . the mort- 
gagees had acquired Govindram’s four annas share . in Survey 
Number 452 and Totaram’s eight annas share in Survey Number 451. 
This claim was the subject of issues 17 and 18, 


17. Whether there have been accretions’ to the mortgaged, pro 
perty as shown in the plaintiff’s Schedule K. ? 


18. “If SO, are defendants 1 to 4 bound to deliver possession of 
the same to plaintif on dempto and on what terms? 


‘In the first Court the Subordinate Judge saw no sana for hold- 
ing that the mortgagees as such had-acquired the occupancy rights 
in these Survey Numbers. He accordingly disallowed” the claim, 
but observed that the plaintiff’s claim to share in this land would 
have.to be determined in the partition suit which was then pending 
apparently between the co-sharers in , the--mauza, in . which 
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the plaintiff was entitled to intervene as the owner of a one anna 
share. . 
The judgment of the Subordinate Judge on this point was 
reversed by the District Judge of Nimar who held that defendants 
1 to 4 must surrender half the land as claimed by the plaintiff and 
account for half the profits, but that the plaintiff would have to bear 
half the costs of acquisition. The suit was remanded to ascertain 
the amount of the profits and costs of acquisition, and when the 
case came back, a decree was passed ordering the plaintiff to be 
put in possession of half the Survey Numbers, the claims of the 5th 
defendant, who had also acquired a one anna share from the mort- 
gagor but had not appeared in the suit, being apparently overlooked. 
The District Judge’s 1easons are not very clear, but he referred to, 
fam Brich Narain Singh v. Ambica Prasad Singh (1), dnd appears 
to have held onthe authority of that decision, on which their 
Lordships have already commented, that, as the occupany rights had 
been acquired by the predecessors of defendants 1 to 4 while they 
were mortgagees in possession of Rajaram’s four annas share.of the 
mauzi, the mortgagor was entitled to them on redemption as àn 


7 accession to the mortgaged property under section 63 of the Transfer 


of Property Act. On a second appeal preferred by defendants 1 to. 
4 this contention was again put forward and was rightly rejected by. 
the Judicial Commissioner of the Central Provinces who allowed the 


. appeal and restored the judgment of the Subordinate fudge, holding 


that the surrenders of the respondents’ occupancy rights had been 
obtained by the predecessors of defendants z to 4 as an accession 
to the proprietary interest which they claimed to have acquired in 
these Survey Numbers and not as mortgagees in possession of their 
mortgagor’s four annas share. = ` 

In their Lordships’ opinion these occupancy rights were E, 
by the mortgagees of Rajaram’s share, who were also co-sharers with 
hini in thé mauza, for their own bénefit, and to give the plaintiff 
any claim to them as the owner of a onë anha share in the mauza 
it was incumbent on him to-show that they were acquired under 
such circumstances asto bring them within the provisions of sec: 


‘tion go of the Indian Trusts Act, No such case was set up in 


paragraph ro and Schedule K of the plaintiffs rejoinder iñ which 
thesé occupaficy rights are claimed as accretions to the suit mort- 
gagé, no issues have been framed in regard to it aiid it has not been 


consideréd or decided in the lower Cotirts,, 


tn) (1913) 17 ©. W. N. 5866 


Vor LVI] ` l PRIVY COUNCIL, | é 13 


“In their Lordships’ opinion the plaintiff’s appeal fails and should VPC. 


be dismissed and their Lordships will humbly advise His Majesty 1932. 
wow 


accordingly. The appellant ‘must pay the first three respondents’ g, pg, Seth Sorabjee 
costs including their costs of the proceedings of the rath February, 


Cr p” D 
1932, and of the petition for special leave to appeal. . Sgin Dwarkadas 
T. L. Wilson & Co.: Solicitors for the Appellants. Sir John Wallis. 
Douglas, Grant and Dold: Solicitors for the Respondents. as 
KJ R, ` i Appeal dismissed, 
APPELLATE CRIMINAL. 
Before Mr. Justice 5 5. C. Mallik and Mr. Justice C. O. Rempry. 
ALI HUSSAIN AND ANOTHER 
CRIMINAL. 
v. i a 
1932. 
KING-EMPEROR.* E 


i May, I8, 19, 25. 
Cheating—Forming part of the same transaction—T est—Presumplion—Police TR 
oficer—Fine, payment by instalment—Criminal Procedure Code (Act V of 

1898), Sec. 388. 


To determine whether or not a series of acts would form” part of the same 
‘transaction the most important points to be considered are whether there was a 
common purpose and design and continuity of action. N 


Section 388 of the Criminal Procedure Code has no application tothe case 
where the sentence is not a sentence of fine only. 


A fine cannot, except under section 388 of the Code of Criminal Procedure, be 
ordered to be realised by instalments. 


Although there might not have been any words used to tell the complainant 
that the accused was the Police officer yet from the facts that the accused wore a 
‘khaki shirt and threatened to take the’ complainant to the Thana, it could be 
inferred that the accused gave the complainant to understand that he was a Police 
officer (which he was not) and that he had the authority to take him to the Thana 
{which authority he did not possess). Thus the accused’s action amounted to 
deception. . ; 


* Criminal Appeal (Admitted) No.: 16 of 1932, against the order ot Mr. B. K. 
Mukherji, Fifth Presidency Magistrate, Calcutta, dated the and December, 1931. ` 
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Appeal by the Accused under section 411 of the Criminal Proce- 
dure Code. 


The material facts appear from the judgment. | ‘ a 
.. Mr. Anil Chandra Roy Chowdhury for the Appellants. i 


Mr. Nirmal Chandra Chakravarty for the Crown. : 
C. A. V. 

The following judgments were delivered : i 

Mallik, J. :—Of the two appellants Ali Hussain appellant ND. z 
has been convicted under section 420 of the Indian Penal Code 
and sentenced to detention till the rising of the Court and tọ a fine 
of Rs. 250. Appellant No. 2 Saiyed Din has been convicted under 
section 420-114 of the Indian Penal Code and sentenced to deten- 
tion till the rising of the Court and to a fine of Rs. 60. 

The allegations on which the two appellants were charged were 
briefly these. The complainant Amarendra Nath Dhar isa clerk in 
the service ofa firm styled as D. L. Mitter and Company. He isa 
respectable young man fond of betting at the races and takes the 
risk of betting outside the rings with the possible consequence of 
being charged with gambling. On one Saturday about the middle 
of August last he attended the races and did some betting outside 
the enclosure with unlicensed book makers. He lost some money 
and was coming home and when he was near the Plassey Gate on the _ 
Maidan the accused Ali Hussain met him and saying that he had 
seen him betting with unlicensed book-makers threatened to 
take him to the Thana. Ali Hussain had at the time a ahi shirt 
anda round brush cap on his head. Ali Hussain told him that he 
would not take the complainant to the Thana if the complainant 
“would spend Rs. roo. On the intervention of appellant No. 2 Saiyed 
Din who happened to arrive at the place at the time the amount 
was subsequently reduced to Rs. 40. The complainant then left the 
place‘and when accused No. r came to the house of the complainant 
the complainant had to pay him Rs. 40 as arranged before. A few 
days later the two accused came tothe house of the complainant 
again and accused No. 1 told him that unless he would pay another 
Rs. 15 to accused No. 2, accused No. 2 would report the matter to 
the uparwaleas and that both of them might get into trouble. “The 
complainant thereupon asked them to come and meet him at the 
Esplanade near the Tramway shed on the following Saturday, The 
complainant, however, went and reported the whole matter toa 
Sub-Inspector Bhakti Bhusan Roy by name and it was arranged that 
the complainant when he would meet the two accused at: the 
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„Esplanade would take them to the Wellington ‘Square and would 
make some payment to the accused persons when the Police would 
remain somewhere near by hiding. As arranged the two accused 
came and met the complainant at the Esplanade on the appointed 
‘Saturday and according to that arrangement the three persons went 
“to Wellington Square and when a five rupee note which had been 
_ previously marked was handed over to accused No. 1 the appellants 
were arrested by the Police, | 
The case for the defence was that the com plainant owed Rs, 26 
to Ali Hussain; that Ali Hussain made several demands for pay- 
ment ofthe money; that there was an altercation in consequence 
and that when the complainant after taking the accused to Goltalao 
_(Wellington Square) was giving to Ali Hussain a five rupee note the 
Police arrested them. According to the defence of Ali Hussain, 
Saiyed Din who was to get Rs. 5 from Ali Hussain accompanied 
him to Goltalao. On behalf of the defence one witness was examined 
in the case. The learned Magistrate, however, disbelieved the 
defence story and believing the case for the prosecution convicted 
and sentenced the two accused persons in the way as stated 
before. | 
On behalf of the appellants a number of points were raised 
before us. Inthe first place, it was said that there had beena 
_ misjoinder of charges and that the whole trial has been vitiated 
thereby. It was said that the first day’s transaction, namely, payment 
_of Rs. 40 had no connection whatsoever with the payment of Rs. 5 
cat Goltalao and that the two incidents could not be said to be parts 
.of one and the same transaction. This contention does not seem to 
me to be well-founded. To determine whether or nota series of 
acts would form parts of the same transaction the most important 
„points to be considered are whether there wasa common purpose 
and design and continuity of action. In the present case black- 
mailing was evidently the common purpose and the second reali- 
sation was in continuation of the action in the first and both, in my 
opinion, were in fulfilment of that common design of blackmailing 
“design originating from the discovery of the complainant betting 
outside the enclosure. It is to be observed, moreover, in this connec- 
tion that by a joint trial on charges relating to the two incidents the 
‘accused do not appear to have been prejudiced inany way. The 
whole case for the prosecution was disclosed from the very beginning 
and the accused fully understood that case and were given full 
‘opportunityto meet it. 
_ The second point taken on behalf of the appellants was that the 
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conviction for cheating is unsustainable inasmuch as there was no 
false representation and therefore, no deception. There may not 
have been any words used to tell the complainant that accused No. „t 
was a Police officer. But from the facts that the accused No. r 
wore a kaki shirt and threatened to take the complainant to the 
Thana there could not, in my judgment, be any manner of doubt 
that the accused gave the complainant to understand that he wasa 
Police officer which he was not and that he had the authority to 
take him to the Thana which authority he did not possess and 


“this, in my opinion, did amount to deception. 


Then it was urged on behalf of the appellants that the conviction 
was bad inasmuch as it rested entirely on the uncorroborated evi- 
dence of the complainant himself. But in this connection it is to be 
observed;that the complainant was before the trying Magistrate and 


that the Magistrate had the full opportunity to notice his demeanour 


and to observe the way in which he deposed. The Magistrate 
appears to have been impressed by the convincing manner in which 
the witness gave his deposition. It was said that the story which the 
complainant gave was: not a probable one because the complainant 
was not an uneducated rustic who might easily be taken in by such 
representations a3 the accused are alleged to have done. But persons 
who are not uneducated rustics do sometimes become victims to 
swindlers and blackmailers. It was said that it was not very prob- 


‘able that the complainant should submit to the accused when it is 


remembered that a conviction for gambling could not be visited 
with anything more than a few rupees fine. Butitisto be remem- 
bered that the complainant was in the employ of a firm and a con- 
‘yiction for gambling might entail losing his job in that firm, 

Mr, Roy Chowdhury next took exception to the admission of 
some evidence in the case which according to him was inadmissible. 
‘The evidence to which he took exception was a statement of Babu 


“Bhakti Ray, the Sub-Inspector of Police to the effect that the accused 


No. 1 had told him that when he had detected the complainant in 
committing so doing in the race-course the complainant offered to 
give him buksis if he would let him go and he did let him go. It was 
said that this evidence amounted to a confessional „statement made 
to a Police officer and was, therefore, inadmissible under section ay 


‘of the Evidence Act. Admitting that the statement was a confes- 


sional statement made toa Police officer the learned Magistrate 
does not appear to have used it asa confession. What it was used 
for by him in the case was that the story which the accused gave at 
the time of the trial had not been given to the Police officer. As 
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to this there was no dispute. The first accused in his statement 
recorded under section 342 of the Code of Criminal Procedure stated 
that he had made no statement before the Daroga. This contention 
must, therefore, fail. 

Lastly, it was contended by Mr. Roy Chowdhury that the sen- 
tencé inflicted on the two accused persons in ‘the present case has 
‘been unduly severe and that in case we should maintain the order of 
conviction in its entirety we should direct that the fine be paid by 
instalments. The sentence inflicted do not appear to me to be 
excessive and I am not aware of any provision‘ except section 388 
Criminal Procédure Code by which a fine can be ordered to be réa- 
lised by instalment. But section 388 has no application to the 
present case inasmuch as the sentence in the present case was not a 
sentence of fine only. As stated in the beginning both the accused 


had been séntenced to rigorous imprisoninent fora day besides the 


sefitence of fire. 


realised. | 

Remfry, J. iT agree, , l ' 
A. T. M, | Appeal dismissed, 
- CIVIL RULE. 


Before Mr. Justice R, F. Jack. 


KABED ALI MONDAL ` 
in oe 
. DASURA MURA AND OTHERS*, 
Revision—Indian Oaths Act (X of 1873), Secs. 8 9,~-Courk suggesting parte 


` should take special oath, 


It is irregular for Court taking the initiative in suggesting that the parties 
should take the special oath, inasmich as he: asked them ‘to swear. touching’ 


books-which he represented to them to be sacred books. The Court-might 


have been influenced by what took place in reference to this special Oath.. 


*Civil Revision No. 1800 of 1951, against the decision of Babu S. C. Bose; 


Munsiff, and” Court, of Bogra, exercising Small Cause Court power, dated 11th. 
September, 1931. 


The result is that the appeal is dismissed. The fine will now be 
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The High Court in revision under section 25 of the Provincial Small Causes 
Court Act ordered retrial in the interests of justice, 

Under Section 8 of the Indian Oaths Act the initiative should come front 
the partles and not from the Court and it is only under guch condition that 
special oath can be administered under Section 9. 

Application for Revision under Section 25 of the Provincial 
Small Causes Court Act by the Plaintiff. 

Suit on money bond. 

The material facts appear from the judgment. 

Messrs. Jatindra Mohan Choudhury and Balaram Basu for 
the Petitioner. 

Mr. Manindra Nariyan Mojumder for the Opposite Party. 

~ The following judgment was delivered by 

Jack, J :—This Rule has been issued on the opposite party 
to show cause why the order of the Munsiff, 2nd Court of Bogra, 
dismissing the plaintiff's suit on money bond should not be set 
aside and a retrial ordered on the ground that the procedure 
adopted by the Munsif was very irregular inasmuch as he asked 
the parties to swear touching books which he represented to them 
to be sacred books and allowed his decision to be influenced by 
the refusal of the plaintiff to swear touching those books. The 
opposite party had put in an affidavit in which they state that 
this took place not after the evidence was recorded as stated by 
the petitioner. It was after the Court had asked the parties if 
they wished to take special oath and neither party took any oath 
but both parties agreed to take special oath, that the Court pro- 
ceeded to record evidence and decided the case on its merits, 
Taking for granted that the procedure adopted by the Munsif 
was as represented in the affidavit of the opposite parties, it still 
appears that the Court took the initiative in suggesting that the 
parties should take special oath whereas under Section 8 of the 
Indian Oaths Act the initiative should come from the parties and 
not from the Court and it is only under such condition that special 
oath can be administered under section 9. Inasmuch as it is possible 
that the learned Munsiff may have been influenced by what took 
place in reference to this special oath, I think in the interests of 
justice a retrial should be ordered. The order of the learned 
Munsiff is, accordingly, set aside and the suit remanded for retrial 
by some other Court. Costs of this Rule will abide by the result 
~~hearing fee nape assessed at one gold. mohur. : 

A T M. >- ` Ruke made absolute, 


Vou: INI HİGH -CÓURË. 
i “ CRIMINAL REVISION. 


"© Before Mr. Justice M. N. Mukerji, Mr. Justice S. C. Mallik 
Mi and Mr. Justice C. O. Remfry, 


GIRIBALA DASI 
“og, 
MADAR GAZI AND ANOTHER.* 


Prosecution, withdrawal of—Criminal Procedure Code (Act V of 1898), 
Secs. 215, 333, 494¢—Criminal Procedure Code, Sec. a94 Cis. (1) aud (2})—- 
‘Fudgment—Order of conviction on a plea of guilty~ Advocate-General and 
Public Prosecutor, powers of, inthe matter of withdrawal of complaint— 
Criminal Procedure Code, Sec. 494, action under, when taken—High Court's 
power of revision, MA 
When the accused has been committed to the Sessions Court but a jury trial 

has not begun, the case is not within clause (1) but within clause (2) of section 494 

of the Code of Criminal Procedure. In such a case the withdrawal may be per- 

mitted until the judgment is pronounced. Tf the trial before a jary has actually 

begun, the case would come within clause (7). 


An-order of conviction on a plea of guilty or an order finally terminating the 
case at that stage can be regarded as a judgment. 


Section 366 of the Code of Criminal Procedure speaks of a judgment on. 


“rial-and section 367 only says what every judgment on trial should contain. 
‘Neither section 215 wor section 333 -of the Code of Criminal Procedure can be 
-resorted to for-construing section 494 as they are not pari materia, 
“The Legislature never intended that under the garb of section 494 and merely 
tbecause the ‘Public Prosecutor ‘has applied for withdrawal, ‘the Sessions Judge 
would be competent to do what in effect is the quashing of a commitment, for 


which proper power is given under section 215 to the High Court only and only on * 


a question of law. 


Section 494 has .been-erpressed in-very ‘general words. It does not intend to 
limit the materials on which action may be taken to matters appearing on the 
record only. The section contemplates action to ba taken more often than not, 
upon circumstances extraneous to the record cf ‘the case, inexpediency of a prose- 

- cufion for reasons of ‘State, necessity to drop ‘the case on ‘grounds of public 
policy, credible information ‘having reached the ‘Government'as to the ‘falsity of 
the evidence by which the prosenition is supported and other matters-of that 
description. 5 

The power which the Advocate-General entering a-nolle prosequi ina trial 
‘before.a High Court, exercises under.section 333 does not depend .on .the.consent 
of the Court, which a Public Prosecutor has to obtain when acting under sec- 


` * Criminal Revision No. 1143 of 1931, against the order of B. B, Roy Esq 
Assistant Sessions Judge of Jessore, dated the 23rd November, 1951. ` 
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tion 494. The rights and privileges which the Advocate-General owns by virtue of 
his appointment are of a very different character. 

The words ‘cases tried by jury’ in section 494 of the Code of Criminal Progg- 
dure mean a state of things when it can be said that there is, in fact, a trial bya 
jury. F 

Clauses (1) and (2) of section 494 together exhaust the whole range of cases 
conceivable, clause (1) putting into category only those cases in which a jury trial 
is, in fact, being held; andall other cases bing put into a different category, 
namely clause (a). They are put into two different categories only for the purpose 
of providing for the extreme limit or the ultimate point of time till when the with- 
drawal can be made: in clause (1) before the return of the verdict; and in 
clause (2) before the judgment is pronounced. 

The High Court has power to revise the consent which the Sessions Judge has 
given under section 494 of the Code of Criminal Procedure. 

Application for Revision under section 435 of the: Code of Crimi- 
nal Procedure by the Complainant. 


Application by the Public Prosecutor to the Sessions Judge under 
section 494 of the Code of Criminal Procedure for withdrawal from 
the prosecution of the accused. . 

The material facts appear from the judgment. 


The Rule came on for hearing before Mallik and Remfry, JJ. 


who differed and delivered the following judgments : 


Mallik, J..:—This Rule was. directed against an order made by 
the Assistant Sessions Judge of Jessore on 23rd November 1931 
whereby he granted an application of the public prosecutor of that 
place under section 494, Criminal Procedure Code to withdraw from 
the prosecution of two persons—Mader Gazi and Arshad Sardar 
under section 366; Indian Penal Code and acquitted: them. . -What 
happened in the case was this. At the instance of complainant 
Giribala Dasi, Madar, Arshad and another man Aftab. Mandal by 
name were summoned by the Magistrate under section 366, Indian 
Penal Code and the Magistrate. after examining a number of witness- 
es discharged Aftab but committed the other, two men, Madar and 
Arshad to take their trial in the Court of Sessions,. An unsuccessful 


attempt was made -to have the case referred to the. High Court in 


order that the commitment might be quashed under section ars, 
Criminal Procedure Code. Thereafter after some adjournments on 
the 23rd of November 1931 an application of the public’ prosecutor 
to withdraw from the prosecution was granted and the two accused 


` pérsons were acquitted without the charge being read out and 


explained to them and without their being called on to. plead. It is 
against this order that the present Rule was directed. nye 


Vot LVL J] HIGH COURT. 


“The Rule in my opinion should be made absolute. 


Under section 494, Criminal Procedure Code the Public Prose- 
eutor can withdraw from the prosecution " 

(1) in cases tried by jury before the return of the verdict, and 

(2) in other cases before the judgment is pronounced. In the 
present case, the case cannot be said to be a case ‘tried by jury’, 
Indeed no trial by jury had commenced and no jury had even been 
empanelled in the case. The contention on behalf of the opposite 
party was that the word “tried” in the expression “tried by jury” 
should be taken to mean ‘triable’. This in my opinion would be a 
somewhat violent interpretation without any justification, 


Mr. Bhattacherjee for the opposite party tried to support the 
Judge’s action by sayirig that if the case would not come under the 
first clause—“ cases tried by jury ” it could come under the second 
clause “in other cases” inasmuch as the Judge could dispose of it 
without the help of a jury in the event of the accused pleading guilty 
under section 271, Criminal Procedure Code. But having regard to 
the words “before judgment is pronounced ” in this second clause, 
it would seem that the cases contemplated by this clause are those 
cases Only which terminate with the pronouncement of a judgment. 
In the present case the Judge no doubt could dispose of the case 
without the aid of a jury in the event of the accused pleading guilty. 
But that would be no termination of the case with the pronounce- 
ment of a judgment—a judgment as contemplated by section 367 of 
the Code. 

There is another ground on which the order of the learned Judge 
cannot in my opinion be maintained. To allow the Public Prose- 
cutor to come in and withdraw from the prosecution at the stage in 
which the case then was would be to render the provisions of sec- 
tion zrs. almost nugatory. Ifa Public Prosecutor is allowed to 
intervene in a Sessions case and withdraw from the prosecution 
before the commencement of the trial when there is an order of 
commitment it would be tantamount to give the Sessions Court 
powers to quash the commitment—a power which the High Court 
“and the High Court alone has got under section 215 of the Code. 


The Rule therefore in my opinion should, as stated before, be 
made absolute. 


As my learned brother has not been able to agree with me in the 
view I have taken of the matter the case’ should be referred toa 
third Judge. Let the papers be laid before the Chief Justice for 
necessary action. 
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Remfry, J: As I have the misfortunate to differ from the view 
taken by. my learned brother of section 494 of the Code of Criminal 
Procedure, I will state my reason shortly. l 

The suggested difficulties are that section 494 must be read with 
section 215, and that in section 494 the words “cases tried by Jury” 
imply that there is a trial by jury, or that the case is being tried by 
jury ot that there must be a jury. 

In my opinion in construing a Code the Court should not inter- 
pret its provisions as resulting in repugnancy unless compelled to 
do so by the intractability of the language used. The language must 
be strained as far as possible before it is to be assumed that the 
Legislature in one section has enacted a rule which cannot be recon- 
ciled with the provisions of another section for that cannot have 


_ been intended. Further when the language used cannot be given 


its ordinary meaning without leading to a result which there is no 
reason to suppose was intended, . if that language is-unhappy and 
is capable of more than one interpretation the Court should adopt 
the interpretation which appears to be in conformity: with the inten- 
tions of the Legislature as that appears from the Code read as a 
whole, and while straining the language to avoid one absurdity or 
yepugnancy should as far as possible abstain from attributing to the 
Legislature an intention to enact other absurdities, repugnancies:or 


‘even anomalies, 


Reading sections 21 5, 333, and 494, together, in my opinion 
section 215 was not directed to the same objects as sections 333 and 
494 : it is not in pari materia. Under section 215 a commitment can ` 
only be quashed on points of law and merely quashing a commit- 
ment does not necessarliy end the proceedings.. 

Under sections 333 and 494 the grounds for withdrawing from 
prosecution are left to the description of the authorities concerned - 
and the result is that the proceedings are finally terminated.. 

No light seems-to be obtainable on these sections from the 
procedure in England. Archibold never heard of quashing a 
commitment, A bill of indictment must go before a grand jury and 
until it has been presented to a grand jury: and a true bill found: the 
Attorney General cannot. enter a nolle prosequi so that he only, inter- 
venes after an indictment has, been. found: which. appears. to corres- 
pond with a commitment under the Code. 

My view is that the Legislature did not intend that under the 
provisions of section 215 the fact that there was'a commitment 
affected the provisions of sections 333 OF 494. 

` Assuming however that the wide words used in section ars 
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mean that after an order of commitment only a High Court can 
intervene, the result must be that such a provision is repugnant to 
some. of the provisions: of not only section 494 but of section 333. 
No possible straining of the language could in such case evade the 
conclusion that section 215 was repugnant to section 333 and to 
section 494 in so far as it provides for cases committed to a Court of 
Sessions where the trial is with the aid of assessors, unless section 333 
be read as a proviso to section 215 and section 494 be read as also 
involying a proviso. Ifnotso read there is no obvious reason for 
giving full effect to. one section and restricting the meaning ot two 
other sections, and where the Legislature has clearly expressed two 
intentions mutually repugnant cne to the other, in my opinion any 
method of reconciling them is to-be preferred to what would bea 
mere guess as tœ which of the twa intentions. should be attributed 
to the Legislature, and in my opinion quashing a commitment and 
withdrawing from a prosecution are different proceedings and that 
it is abundantly clear that it was not intended that the greater should 
include. or he cut down by the less. 

As regards the wording of section 494, itis- doubtless unfor- 
tunate. But I do not gather that without calling in aid section 215 
it is suggested that the words “ cases tried by jury” could possibly 
mean that ina case which might eventually go before a jury, the 
section applied before an order af commitment but thereafter 
only after a jury was empanelled. I certainly could not agree with 
any such interpretation of the words as legitimate, taken by them- 
selves. And if section 215 is to be read as over-riding section 494, 
section 494 cannot apply at all toa case which is before a jury, 
for if to withdraw from the prosecution of such a case before the 
jury is tantamount to quashing a commitment, the presence of the 
jury cannot alter the position. 

_ Reading section 494 by itself it is clear that cases committed to 
a Court of Session where trials are held with the aid of assessors, 
come within the words “ other cases......before judgment ”, and the 
Public. Prosecutor can. withdraw from the prosecution with the con- 
sant of the Court at any stage of the proceedings before judgment. 
There appears to be no reason for supposing that any, different rule 
was intended if the case happened to be triable in a district where 
triala.are by jury. That would be an, anomaly, 

I sea cogent reasons.for holding that when a case, must be tried 
by, a jury. it cannot have bean intended that an application, under 
section 494 should be made in the presence of the jury. 

There seems no reason for bringing in an actual jury at all, 
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In my opinion a case cannot be accurately described as a case 
tried by jury until after. a verdict has been - delivered, .-In the con- 
text the words cannot bear that meaning for.the-section cannot be 
read as repugnant to itself if there is an alternative interpretation, 
even if the words must be strained in order to-adopt .such an inter- 
pretation. The first part of section 494 is only concerned with 
fixing the stage before which it can be called in aid. . -That-is clear, 
I think, because the-section proceeds to. refer to the- stage -after 
which there must be an acquittal. 

I cannot myself read “tried by jury” to mean “ being.-tried by 

~ jury.” The words might be so read by-straining the language ‘used, 
if that were necessary and if no more. satisfactory result could be 
obtained by an equal amount of straining. ` 

In my opinion the words merely describe a class of case and do 
not imply that the trial has or. has- not reached any particular'stage, 
The section means that in cases which would ordinarily result in a 
verdict by a jury, the Public Prosecutor may with the consent òf- the 
Court withdraw at any stage before the verdict is-delivered, just-as in 
cases which would ordinarily - result in a judgment, he may do so 
before judgment is delivered. 

-This interpretation has in my opinion the merit that. it assumes 
‘that the section was intended to be based ‘on one-and the same prin- 
‘ciple and avoids any anomaly. I think the Legislature avoided the 
term “cases triable by jury” because many- cases are- triable. by 
‘jury or by a Magistrate in which latter case there. would be no 

verdict. 

The ratio decidendi in The Queen v. Inhabitants of Haslemere. (x), 
in my opinion supports this‘method of interpretation. In that-case 
the defendants pleaded guilty and the: ‘Judge. of assize ordéred costs 
to be levied out of a rate. 

The defendants obtained a rule and the argument was that the. 
statute under which the Judge acted only provided that “ the Judge 
of assize before ‘whom the indictment is tried” could order 
‘such costs, and as there had been no trial, the Judge had no juris- 
diction. The Court-held ‘that the Judge had: the power although in 
the ordinary sense of the term there had’ in effect been’ no trial 
“The reasons given were’ (1) that the ‘words used were unhappy, 
(2) that the same: section gave’ the justices: át Quarter Session such 
‘power, and ‘there was no reason to'suppose that the Legislature 
‘meant to give the Judge more limited power, and (3) that the words 
quoted were merely intended to * peint out ” the Judge. - - 


{1) (1862) 3B. and S. 313. 
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I think the words “cases tried by jury” “are merely intended to 
point out the class of case meant and no more. . 
» I would therefore discharge this Rule, 


On account of this difference of opinion, the case was heard by 
“Mr. Justice Mukerji. 

Messrs. Narendra Kumar Bose, Satindra . Nath Mukherjee and 
Surendra Nath Bose No, TI for the Petitioners 2 

Mr, Debendra Narain Bhatiacharji for the Crown. , 

- f CAV 
. The following judgment was delivered by. 

Mukerji, J. :—This case has: come up before me under ‘sec- 
tion 429 of the Code of Criminal Procedure’ on a difference of opi- 
nion between-my learned brothers Mallik J. and Remfry J. 

The.facts necessary.to, be stated are the following :— 

One Giribala Dasi lodged a complaint in.the Court of the Sub- 
Divisional Magistrate’of Jessore against a number of persons, seven 
of whom were named and the rest ‘unnamed, for abduction, rape 
and other offences... The: Magistrate examined. the complainant on 
oath and, after an investigation by the Circle Inspector, summoned 
three of the accused named in the petition of complaint, namely 
Madar, Arshad and Aftab, under section 366 Indian .Penal Code. 
It may be mentioned here, that one Rakhal Mistri, amama of the 
complainant, who was.one of the other accused persons so named, 
was not summoned, ; presumably because in the report of- the Circle 
Inspector-the opinion, was expressed that he was more a. witness than 
an accused. The usual enquiry being ,held,, two-of the ‘persons 

‘summoned, namely, Madar and Arshad, were committed to.the Court 
of Sessions on:charges .framed.under,sections.366 and 354 Indian 
‘Penal Code. . An attempt was thereafter made to. induce the Sessions 
Judge to make a reference to the High Court to quash the commit- 
ment, but that attempt. proved unsuccessful., In rejecting the appli- 
cation, . however, which the accused made for -this purpose, the 
Sessions Judge remarked,—‘“ I think it proper. .to draw the attention 
of the District Magistrate . to consider. whether the cise should be 
withdrawn or not; 30 as, to inform this Court, on or before the date 
fixed.” 4 

_On the 28th September .1931 .the,case came.on before the 
Assistant Sessions Judge.: . On that day, a gentleman, “who had.been 
appointed, Public Prosecutor for the purpose.of. the case, appeared 
and. said. he, wa3 not ready, and on that..the case was adjourned to 
the next day. .-On the said 28th September 1931 the accused .were 
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absent and the Judge issued notices on the sureties to show cause 
why their bail bonds should not be forfeited. On the 29th the-case 
was adjourned to the 23rd November 1931 as “he (7. e. the 


Publice Prosecutor) was not ready and as the witnesses on 


both sides had not yet been summoned.” Certain pro- 
ceedings took place in the meantime as regards the sureties, 
but with them we have no concern. On the 14th November 
1931 (the case, as‘already stated, having been fixed for the 
23rd), the Public Prosecutor of the District put in an application, 
to the terms of which reference will be made hereafter praying 
for permission to withdraw the case. The Judge ordered the 
petition to be put up on the goth for hearing, but on that date, 
the Judge being on leave it was again put off till the 23m. 
On the 23rd ‘the accused were present in Court, and the Judge 
on hearing the Public Prosecutor allowed the withdrawal and 


-acquitted the accused. 


The ‘complainant then moved this Court in revision and 
obtained a Rule to show cause why the order of the Judge 
should not be reversed and the- trial proceeded with. ‘The Rule 
was issued on six prounds four of which purport to challenge the 
order as illegal and without jurisdiction, and the other two question 


.its propriety. 


The Rule being heard by a Division Bench consisting of 
Mallik and Remfry JJ, there was a difference. 

Section 494 of the Code authorises the withdrawal by a Public 
Prosecutor with the consent of the ‘Court in circumstances which 
are expressed in the following ‘two clauses :— 

(1) In cases tried by jury before the return -of the verdict ; 
and (2) in other cases before the judgment is pronounced. 


Mullik J. was of opinion that the present case cannot be said 
to be a case ‘tried by jury’; no trial by jury tad commenced and 


“no jury ‘had even ‘been empanelled, and so is not a case within 


clause (r) ; and, in his opinion, it is also not within clause:(2) be- 
cause it could not be terminated with the pronouncement ofa judg- 
ment as contemplated by section 367 of the ‘Code, even though 


“it could be disposed of without a jury inthe event of the accused 


pleading guilty. He was also of opinion that to allow the Public 
Prosecutor to come in and withdraw from fhe prosecution at the 
‘Stage in which the case fhen was, would be tantamount to give 
the Sessions Court a power to quash a commitment,—a power 
which ‘the High Court and the High Court alone ‘has got under 


-section 2r5 of the Code. He was therefore of opinion that the 
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present case did not -come -either under clause (x) or under clause 
(2) set forth above. ‘ 

* Remfry J. was of opinion that the words of clause (1) merely 
describe a class of case and do not imply that the trial has reached 
any particular stage; that the section means that in cases which 
would ordinarily resultin a verdict by a jury the, withdrawal may 
take place at any stage before the verdict is delivered, just as in 
cases which ordinarily result in a judgment-it may take place at any 
time before judgment is delivered. He was of opinion that the 
Legislature avoided the term ‘cases triable by jury’ and used the 
the words.“ cases tried by jury ” because many cases are triable by 
jury or by. a Magistrate, in which latter case there would be no: 
verdict. He was also cf opinion that section 215 was not directed 
to the same objects and is not gari materia with section 494 or 
section 333. Apparently, he was of ‘opinion that the present case 
came within clause (1) above set forth. 


I am of opinion that whatever difficulty may at first sight appear 
as regards the interpretation of the words “ cases tried by jury,” it 
disappears largely when one finds in a latter part of the same para- 
graph the words “ either generally or in respect of any one or more 
of the offences for which he is tried.” The expression cannot but 
mean a state of things when it can be said that there is, in fact, a 
trial by a jury. In my opinion, clauses (1) and (2) do not neces- 
sarily indicate two distinct classes of cases from the point of view of 
their being triable by the Court of Session or bya Magistrate, In 
my opinion, clauses (1) and (2) together exhaust the whole range of 
cases conceivable: clause (1) putting into one category only those 
cases in which a jury trialis; in fact, being held, and all other 
cases being put into a different category, namely clause (2). And 
I think that the Legislature has put these ‘into two different cate- 
gories, only for the purpose of providing for the extreme limit or the 
: ultimate point of time till when the withdrawal can be made: in 
clause (1) before the return of the verdict; and in clause (2), before 
the judgment is pronounced.’ When the accused has been committed 
to the Court butia jury trial has not begun, the case is not . within 
clause (1), and so is within clause (2). In such -a case the withdrawal 
may be permitted until the judgment is pronounced. Ido not see 
why an order of conviction on.a plea of guilty or an’ order finally 
terminating the case at that stage cannot be regarded as a judgment; 
the Code does not define a judgment, but section 366 only speaks of 
a judgment on trial and section 367 only says what “every such 
judgment, ” that is to say evéry judgment on trial, should contain. 
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Of course, if the trial before a jury has actually begun, the case 
would at once come within clause (1) and that clause would then 
apply to it. It follows, therefore, that, in my judgment, there was 
no want of jurisdiction or illegality in the withdrawal that was 
permitted, | 

Neither section 215 nor section 333, in my judgment, can be 
resorted to.for construing section 494. I agree with Remfry J., that 
they are not pari materia. The power which an Adyocate-General, 
entering a nolle'prosequi in a trial before a High Court, exercises 
under section 333 does not depend on the consent of the Court, 


.which a Public Prosecutor has ;to obtain when acting under sec- 


tion 494, and are indeed rights and privileges of a very different 
character which .the Advocate-General owns by virtue of his appoint- 
ment. The contention that section 494 is controlled by section ars, 
in my judgment, is not well founded. At the same time, I entirely 
agree with Mallik J., in thinking that the Legislature never intended 
that under the garb of section 494 and merely because the Public 
Prosecutor has applied for a withdrawal, the Sessions Judge would 
be competent to do what in effect is the quashing of a commitment, 
for which purpose power is given under section 215 tothe High 
Court only and only on a question of law. 

The next matter to be considered is the propriety. of the order 
which is complained of. On this question, as apart from the ques- 
tion of jurisdiction or legality, the differing Judges have, expressed 
no opinion. This omission does not relieve me of the necessity to 
go into the question, because the rule covers it and it has been 
pressed before me. The Public Prosecutor in’ his application for 
withdrawal gave the following reasons :— 

pak ude doe That the complicity of the accused in the alleged 
offence has not been proved beyond reasonable doubt, inasmuch as 
the complaingnt alone, having regard to her history, is not a reliable 
witness. 


“a, a. That her statement in the complaint on serious points 
has not been corroborated by the P. W.’s deposing on the point. 
deer apa the PUEN of the complainant is contradicted 


on some porte.” 

The Judge ina dit lengthy order in effect agreed with the 
grounds taken by the Public Prosecutor, as stated above, and con- 
cluded by saying :— 

“ Furthermore, the.complainant herself appears to be a woman of 
easy virtue, and normally it would , be most unsafe to rely upon her 
uncorroborated testimony-for a conviction. Regard being had to all 
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. 
the above circumstances and particularly to the paucity of evidence 
as to the complicity of the accused in the offence of abduction, if 
there was any, I do not think any useful purpose would be served 
in refusing permission to the withdrawal of thé prosecution.” 

_ Itis necessary also to quote two passiges from the explanation 
which the District Magistrate has submitted in answer to the Rule. 
He has observed :— aoe 

. . “Weakness in the evidence is a good ground especially in-a-case 
like this where the only witness about the identification of the 
accused on trial is the complainant alone who bears a shady 
character. Absence of evidence is a ground for quashing the 
commitment, whereas weakness isa good ground for permitting 
withdrawal. ” 

And—~ = , 

“ The Public Prosecutor and the Judge agree on a probable issue 
of fact. If both of them agree that the evidence is weak and not 
likely to lead to conviction there is no legal bar to the withdrawal of 
prosecution and the jury has nothing to do in the matter.” 


The Legislature not having defined the circumstances under 


which an withdrawal is permissible, it would not be right to attempt 
to lay down any hard and fast rule circumscribing the limits within 
which an withdrawal may be made. It seems that the Sessions 
Judge when he recommended the question of withdrawal to the 
District Magistrate, the Public Prosecutor when he made the appli- 
cation for withdrawal and the District Magistrate in the explanation 
that he has submitted, have all been of the view that after a com- 
mitment to the Court of Sessions a concurrence of opinion between 
the Judge and the Public Prosecutor that the prosecution case is a 
weak one andis not likely to end in a conviction is, by itself, suffi- 
cient to justify the Public Prosecutor in making an application for 
withdrawal and the Judge in according his consent thereto. This, 
however, is not the correct view to take of the law. Section 494 
has been expressed in very general words no doubt, but that is s0 
only because it does not intend to limit the materials on which 
action may be taken to matters appearing on the record only. My 
attention has been drawn to the observations of Mitter J. in the case 
of G. V. Raman v, Emperor (1), where he has said,— In the case 
of withdrawal by Public Prosecutor, the consent of the Court is 
fecessary under the Criminal Procedure Code. The result of the 
authorities is that where the Court is considering whether the Chief 


Presidency Magistrate has rightly made the order of discharge under 


(7) (1929) I. L. R. 56 Calc. 1023 (1030). 
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e 
section 494 or not, one test and a very important test is whether in 


‘coming toa decision it has taken into .consideration ‘extraneous 


circumstances which ought not properly to havé been taken inte 
account.” I have perused the cases to which he has referred, and 
if in some of them the necessity on the part of the Judge to examine 
the record for himself has been insisted upon, it was only because 
in those cases the ground for the withdrawal was said to arise upon 
the record itself. On the other hand section 494, in my opinion, con- 
‘templates action to be taken more often than not, upon circum 
stances’ extraneous to the record of the case: inexpediency ofa 
prosecution for reasons of State, necessity to drop the .case on 
grounds of public policy, credible information having reached the 
Government as to the falsity of the evidence by which. the prose- 
cution is supported and other matters of that description. “The com- ` 
‘mitment order in the present case is a well-reasoned document 
showing a good deal of commendable care. and fairness on the part 
of the Magistrate who made it, The Public Prosecutor must have 
been misled into thinking by the remarks of the Sessions Judge; 


_to which reference has already been made, that he would be justi- 


fied in withdrawing the case upon such grounds as are to be found 
in his petition—grounds which would not justify even the High 
Court in setting. aside the commitment. And the Judge who has 
made-the order was clearly wrong in supposing that the’ position 
that “no useful purpose would be served in refusing” the permis. 
sion, sufficiently justified the-consent that he gave. g 

-This Court undoubtedly has got the power to revise the consent 
which the Judge has given, and I think it should be revised in the. 
present case. 

As I am ordering a trial of the case I pipil refrain from : say- 
ing anything on the merits. I desire, however,- to say that I have 
carefully examined the materials on the record but can see no. justi-- 
fication for stopping the trial or withholding it from the jury, the 
questions arising in the case se matters aa within their pro-. 
vince to adjudicate upon. : sih 

‘It is unfortunate that the case has taken seh a career aaa that 
it is now eleven months since the commitment order was made,—a. 
delay which is bound to reflect upon the trial to some extent. ‘The 
trial should now be held by the Sessions Judge with the aid of-a jury 
and with as little further delay as possible.- As the Public Prosecutor 
will naturally desire to be relieved of the case, a special. Publie Pro-. 
secutor for the purposes of the case should be appointed - by aS 
authorities concerned, ae Nih 
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Steps must be taken at once to arrest the accused persons and 
then to let them out on suitable bail pending the trial to be held. 


< The Rule is made absolute, the order complained of is set aside _ 


and a trial as indica ted above is ordered. 

Immediately as I finished delivering the above judgment it was 
brought to my notice that the two accused Madar and Arshad have 
already been convictei ani sentenced on other charges for similar 
* offences committed in respect of the sams girl Giribala Dasi. I was 
not aware of this fact betore and so I deferred signing the above 
judgment ‘in order to find Sout the particulars of the said convictions 
and sentences and to consider the situation in the light of this 
information. 

- From the papers of the appeal which the said accused persons 
have preferred from the said convictions and sentences I gather that 
the offences to which they relate took place on the 3oth September, 
1931. 

` Those offences, in my judgment, can by no stretch of imagination 
be said to be connecte d with or related to the transaction which 
forms the subject matter of the present case. And I do not think it 
. would be right to allow the present case to be affected by a con- 
sideration of the fact of such--convictions aud sentences. 

- In view of the fact that the two accused are already in jail the 
direction as to arrest and bail contained in the judgment as delivered 
is-deleted, : 


A. T. M. ` Rule made absolute, 
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PRIVY COUNCIL. 


Present: Lord Blanesburgh, Lord Thankerton, Lord Salvesen,* 
Sir John Wallis and Sir Dinshah Mulla, 


SHIBA PRASAD SINGH 
v. 
RANI PRAYAG KUMARI DEBI AND OTAERS, 


[ON APPEAL FROM THE HIGH Cou OF-JUDICATURE AT 
Fort WILLIAM IN BENGAL] 


Hindu Law—Foint undivided -family—Ancestral impartible estate-—~What 
constitutes separation—Rule of survivorship applicable to ancestral impar- 
tible estates—Incorporation of other property with the impartible estate, 


Both in the case of an ordinary joint undivided Hindu family and in the 
gase of an ancestral impartible estate, to constitute separation there must bea 
clear and unambiguous declaration by a member of his intention to separate 
himself from the family. The separation’ must be a complete separation’ in 
worship, in food and in estate, and it is not sufficient to show. a separation merely 
in food and worship. 2 

In order to establish that in a Hindu family governed by the Mitakshara an 
ancestral impartible estate has ceased to be joint family property. for the 
purpose of succession, it is necessary to prove an intention, express or implied, 
on the part of the junior members of the family to renounce their right of succes 
sion to the impartible estate, ` - 

_ In the case of an ancestral impartible estate, there is from the very nature 
of the property no right of partition, and the holder has the power to alienate 
it inter vivos or by will. But for purposes of succession, the estate, though 
impartible, must be considered as co-parcenery property, and the rule of 
survivorship applicable to ancestral property applies. 

Held, accordingly, that in a joint family governed by the Mitakshara, on the 
death intestate of the last holder of an ancestral impartible estate descendible 
by the rule of lineal primogeniture, the selection of a successor was to He 
determined hy survivorship, and that the senior member of the family took 
the estate by survivorship. 

It is competent to the holder of an ancestral impartible estate to incorporate 
as an accretion to the estate other immoveable property belonging to him. The 
Property so incorporated is impressed with all the incidents which attach to 
an ancestral impartible estate, and therefore passes with the estate by survivor- 
ship. Whether any such property has ia fact been incorporated with the im- 
partible estate depends upon the intention of the holder. The crucial test is, 
did the holder add his other properties to the impartible estate with the 
intention of incorporating them with that estateP But neither moveable 
property nor the income of an ancestral impartible estate can be incorporated 
with the estate. i 
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Case-law reviewed. 
Judgment of the High Court, Calcutta (42 C.L.¥.280) varied, 


° Consolidated appeals No. 7 of 1930 against a decree, dated 
the 17th August, 1925, of the High Court, Calcutta, substantially 
varying a decree dated the 3rd November 1921 of the Subordinate 
Judge of the 24-Parganas at Alipur. 

The litigation relates to the succession to the estate of Raja 

Durga Prasad Singh, who died childless on the 7th March 1916, 
leaving his three widows, the plaintiffs-Ranis, him surviving. ‘The 
defendant, Shiba Prasad Singh, is a remote collateral relative of 
the deceased Raja, 
' The chief item of the ‘property of the late Raja was an impar- 
tible estate, called the Jheria Raj, situate in the district of Man- 
bhum, The Raja died possessed also of considerable other 
immoveable property, and of cash, jewellery, accumulations, and 
other moveables of large value. 

The said Raja Durga Prasad Singh executed a will on the 27th 
August, 1915, by which he purported to make certain dispositions 
in fayour of his widows, but the document was not proved asa 
will as required by the Hindu Wills Act, 1870, as read with section 
187 of the Indian Succession Act, 1865. 

Upon the death of the Raja, the defendant Shiba Prasad Singh 
took possession of the impartible estate of Jheria, and all the other 
property of the deceased, claiming that it passed to him as joint 
with the deceased. The plaintiffs-Ranis brought the present suit on 
the 6th March 1919, disputing the defendant’s title on the ground 
that he was not joint with the deceased, and that the plainfiffs as 
widows were entitled to the impartible Jheria estate, and all the 
moveable and immoveable properties of their deceased husband, 
as being his self-acquisitions. 

The High Geurt, concurring with the learned trial Judge, found 
that the defendant was joint with the late Raja, and was therefore 
entitled to succeed to the Jheria impartible estate. 

The High Court also decided that certain other items of 
property were incorporated with the impartible estate and that 
the defendant took them with the rest of the estate by survivor- 
ship. 

Against the decree of the High Court, both parties appealed to 
His Majesty in Council, 

The judgment of the High Court will be found reported in 
42 Calcutta Law Journal 280. 

Upjohn, KC, and Dube, K.C. for the Plaintiff Rania, 
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Delrruyther, K.C., Dunne, K.C., J.M. Parikh and S. K, Gupta 
(Calcutta Bar) for the Defendant, Shiba Prosad Singh. 

-During the arguments the following authorities were cited eat 
the Bar, (in addition to those referred to in the Board’s judgment): 
Raja Rup Singh v. Rani Baisni (1); Raja Suraneni Venkata 
Gopalla Narasimha Row Bahadoor v. Rajah Suraneni Lakshma 
Fenkama Row (2); Bannoo v. Kashee Ram (3); Prit Koer x, Mahadeo 
Pershad Singh (4); Vikrama Deo Maharajulum Garu v, Sri Rukmini” 
Patiamahadevi Garu (5); Muttwaduganadha Tevar:v. Periasami 
Tevar (6) ; Nilmony Singh Deo v. Hingoo Lall Singh Deo (1); The 
Udayar palayam case (8); Mussumat Anundee Koonwur v. Khedoo 
Lal (9); Naragunty Lutchmeedavamat v, Vengama Naidoo (10) ; 
Beer Pertab v. Rajender Perdab (11); Doorga Persad vy. Doorga 
Konwari (12); Naraganti Achammagaru v. Venkatachalapati 
Nayanivaru (13); Bishun Prakash w. Janki Koer (14); Rao 
Kishore Singh v. Musammat Gakenabai (15); Zara Kumari v. 
Chaturbiuj Narayan Singh (16); Parbati Kunwarv. Chandarpal 
Kunwar (17); Abdul Hussein Khan v. Sona Dero (18) ; Sahkdeo 
Narain Deo v. Kusum Kumari (19); Lakhshmi Devi v. Surya 
Narayana Dhatraju (20); Jogendro Bhupati v. Nityanand Man 
Sing (a1); Mahkaranee Heeranath Koor v. Baboo Burm Narain 
Singh (22) ; Stree Rajah Yammumula Venkayamat v, Stree Rajah 
Yammumula Boochia Vankondoora (23); Sivagnana. v, Periasami 
(24); Yarlagadda Mallikarjuna Prasada Nayadu v. Yarlagadda 
DurgaPrasada Nayadu (25); Ram Nundun Singh. Janki Koer (26). 
(a) (1884) L L. R. 7 All. 1 (P. C.) (a) (1869) 13 M. L A. 113. 

| (3) (1877) I. L. R. 3 Cale. 315 (P.C) (4) (1894) I. L. R. 229 Cale. 85 (P.C.) 

(5) (1919) 24,C. W. N. 226 (P.C.) ; 29°CaL, J. 528 

(6) (1896) I. L. R. 19 Mad. 451 (P. C.) (7) (1879) I. L. R. 5 Calc. 256. 

(8) (1905) I. L. R. 48 Mad. 508 (P.C.); L. R gal A. 261 ; 2C. L. Jagr. 

(9) (1872) I. L. R. 14 Moo. 1. A. 412. 5 

(10) (1861) 9 Moo. I. A. 66. (11) (1867) 12 Moo. I. A. 1. 

(x2) (1878) I. L. R. 4 Calc. 190 (P. C.} (14) (1880) 1. L. R. 4 Mad. 250. 

(14) (1920) a4 C. W. N. 857 (P. C.) (15) (1919) 24 C. W. N. Gor (P. C.) 


s. (16) (1915) I. L. R. 42 Calc. 1179 (P. C.) ; L. R. 42 1. A. 192; 


22 C. L. J. 498. 
(17) (1909) I L. R. gr All. 457 (P. C.); L. R, 36 I. A. 115; ro C. L. J. 216, 
(18) (1917) I L. R. 45 Calc. 450 (P. C.); L. R. 45 1 A. 10; 27 C, b J. 240. 
(19) (1922) I, L. R. a Patna ago (P. C.) ; 37 C. L. J. 369. 
` (90) (1897) i. L. R. 20 Mad. 256 (P. C.) 
(21) (1890) I. L. R. 18 Cale. 151 (P. C.) ; L. R. 171, A, 128. 
- (aa) (1872) 17 W. R. 316. (23) (1870) 13 Moo. I, A. 333. 
(24) (1878) I. E. R. Mad. 31a (P. C.) 
(25) (1900) I. L. R. 24 Mad. 147 (P. C.) 
(26) (1902) I. L.-R. 29 Cale. 828 (P. C.) 
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Their Lordships’ judgment was delivered by et bi PLC, 
Sir Dinshah Mulla :—The questions involved in these appeals 1942. 


relate to the right of, succession to an estate known as the Jheria 


aa $ ae = Shiba Prasad Singh 
Raj, situated in the district of Manbhum, and other. property, 


` movable and immovable, left by Raja Durga Prasad. : Bani Prayag 
The suit out of which the appeals arise was instituted by the . Apri, 4 
rik, fa 


widows of Raja Durga’ Prasad in the Court of the Subordinate — 
‘Tudge of the 24-Perganas against’ Shiba Prasad Singh, a distant 
agnatic relation of the Raja, to recover the estate and other pro- 
perty. On November 3rd, 1921, the Subordinate Judge passed 
a decree whereby he allowed the suit in part and dismissed it as 
to the rest. Both parties appealed to the High Court at Calcutta, 
.and the High Court by its decree dated August r7th, 1925, allowed 
the appeals in part. From this decree of the igis Court both 
parties. have appealed to His Majesty in Council. 

The parties are governed by the Mitakshara School of Hindu 
law. The Raj is ancient and ancestral, and it is impartible by 
custom, and succession to it is governed by the rule of lineal 
primogeniture. The last holder’ of the estate was Raja Durga 
‘Prasad, who died childless on March 7th, 1916; leaving three 
. widows and Shiba Prasad Singh, his second cousin. ; 

The. pedigree of the family, so far as it is necessary for the 
ee of the appeals, is as below ; — 


$ Raja sangan Singh — 








oe i a 
Raja Udit Narain Nand Kishore Brojo Lal Churaman | 
(d. 1850) (d. 1915) (d. 1860) ` (d. 1851) 
Raja Rash Behari Lal z Lal Behari 
(d. 1888) (died IEA 1915) r 
We toe | ETRE D ; 
Raj mangal Raja Durga Prasad Janki Prasad Shiba Prasad Singh ; 
dh Jayma i : (d. 1916) (d. 1910) 5 (defendant) , 


1. Rani Prayag Kumari 
a. Rani Subhadra Kumari 
(died pending the suit) 
. Rani Hem Kumari 
(plaintiffs) 
_ Raja Sangram Singh died in 1836, Weaving four sons, The 
Raj then devolved successively on Raja Udit Narain, Raja Rash 
Behari Lal, Raja Jaymangal, and Raja Durga Prasad, Shiba 
Prasad: Singh is the great-grandson of Raja Sangram Singh. 
On August 27th, 1915, Raja Durga Prasad made a will where: 
by-he purported to dispose of some of the properties in dispute. 


r 
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The will is 5 governed by the Hindu Wills Act, 1870, Safa 
sections of the Indian Succession Act, 1865, are thereby made 
applicable to wills governed by the Act. Amongst them is _ 
section 187, which provides that “no right as executor or legatee 
can be established in any Court of justice, -unless a Court of 
competent jurisdiction in British India shall have granted probate 
of the will under which the right is claimed, or shall have granted 
letters of administration with the will. .... annexed.” No 


-executor has been appointed under the will’ of Raja Durga 


Prasad nor have any letters of administration. with the will annexed 
been obtained by any person. None of the parties, however, to 
this litigation seeks to establish any right as a legatee under the 
will, On the contrary, both parties claimed in the Courts in 
India, and they claim here, on the footing of intestacy. Their 
Lordships have been assured by counsel in the case’ that no 
person other than the parties to these appeals is interested in 
the succession to any of the properties in dispute. The will, it 


“may be observed, has been held to be genuine by both the Courts 
.in India. ; 


After the death of the late Raja, Shiba Prasad Singh entered 
into possession of the estate and other properties. Shortly after- 


‘wards disputes arose between him and the widows, and oli August 
5th, 1916, three dantfarinamas ‘were executed, onë by éach widow, 


whereby for the consideration mentioned in those writings they 
acknowledged Shiba Prasad Singh as the rightful successor of the 
late Raja, and relinquished their claim as the-heirs of their husband 
to all properties left by him. 

On March 6th, 1919, the present suit was brought ‘by the 
three widows against Shiba Prasad Singh. In their plaint they 
stated that Raja Udit Narain had separated from ‘his brothers, 
that they as the heirs of their husband were entitled to succeed 
to the Raj and all other properties left by him, that the danfanna- 
mas were obtained by Shiba Prasad Singh by fraud and undue 
influence, that he had wrongfully taken possession of the Raj 
and the properties, and they claimed possession and other reliefs. 
As regards the Raj it’ was also alleged that if all the three widows 

together were not entitled to it, at least the senior widow was, 

The widows are hereinafter referred to as the plaintiffs and Shiba 
Prasad Singh as the defendant. 

The properties in dispute are described in two schedules 


- annexed to the plaint, being Schedule a and Schedule &4a,-which 


their Lordships were told correspond to the Schedules ka and Rha 
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annexéd to the decree of the Subordinate Judge. Schedule ka 


consists of seven items, Schedule 44a contains a number of items . 


and sub-items, It will be convenient to group these properties 
under the following heads :-— 
(1) The impartible estate or Raj... Sch. ġa, 1. 
(2) Immovable properties acquired ` 
by Raja Rash Behari Lal, the 
. father, and Raja Jaymangal, 
the brother, of the late Raja, 
and come to his hands «+ Sch. 4a, 2-4. 
(3) Immovable properties acquired 


by the late Raja ... a Sch. Åka, 1-8, 
(4) a A on the Raj 
estate.. wee e. Sch. Aha, 9-19. 
(5) jewellery: ise ww» Sch. 4a, 20 (1-23), 
(6) Furnishings and equipments of 
the palace, ete. ... e.. Sch, Eka, 20 (24-83). 
etc, 
(7) Cash and deposits in banks ... Sch. Ža, 21. 


Besides the above, the plaintiffs claimed all other properties, 
both movable and immovable, left by the late Raja, which 
might on inquiry be found to have come to the hands of the 
defendant. «a. 


The defendant by his written statement denied that the 
bantannamas were obtained by him by fraud or undue influence. 
He also denied. ‘that Raja Udit Narain had separated from his 
brothers, and alleged” that he and the late Raja were, at the time 
of the Rajys death, members of a joint undivided family, and 
he claimed the Raj by survivorship. He based his claim to the 
other properties on a family custom, according to which, it was 
alleged, all accumulations and acquisitions made by the Raja 
for the time being passed to his successor together with the Raj. 
He also claimed those properties on the alternative ground that 
they had been incorporated with the Raj. There was a further 
plea that females were excluded by custom from succession to 
this Raj. 

“The Subordinate Judge found that the éantannamas were 
obtained by the defendant by fraud and undue influence, and 
they were set aside. He also found that the two customs alleged 
by the defendant were not proved. On the issue whether the 
family was joint, he found that no separation had taken place, 
and that the defendant and the late Raja were members of a joint 


Sir Dinskah Mulla. 


° 
98: 
PLC Cr 
1932 “+ 
| hiba Prasad Singh 


Rant Prayag 
Kymari Debi. | 


Six. Dinshal Mulla. 


Ane 


THE CALCUTTA LAW. JOURNAL, [Vou, LVI.. 


family. at the time of. the Rajas death, All these finding’ were 
affirmed by the High Court on appeal. | 


© Itis necessary,. however, to state here a point of difference 
between the two Courts as regards the issue as to.jointness. Ore 
of the elements “considered ' by both the Courts in determining 
that issue was whether the two branches of the family were joint 
in worship. The Subordinate Judge found that they were. The 
High Court, differing from him, found that they were not, but” 
they held that this in itself was. not sufficient to constitute a 
complete separation, and the family, therefore, was still Joint. 


On his finding that the family was joint, the Subordinate 
‘Judge awarded to the defendant the ‘impartible estate [Schedule 
ka, 1), on the ground that he was entitled to it by survivorship, 
and the improvements on the estate [Schedule Aha, 9- -19|, on the 
ground that they formed part and parcel of the estate.. He also 
awarded to the . defendant the selfacquisitions of Raja ‘Rash 
Behari Lal and Raja Jaymangal [Schedule 4a, 2-7], on the ground 
that they were incorporated with the impartible estate. As to 
the properties acquired by the late Raja [Schedule 24a, 1-8], he 
held that they had not been ‘incorporated with ‘the impartible 
estate, and he awarded them to the plaintiff, This part of the 
decree was affirmed by the High Court, but as to items 3 to 7 of 
Schedule ka on different grounds. The High Court, while agreeing 
with the Subordinate Judge that item 2 of Schedule ka was 
incorporated with the estate, held that items 3 to 7 were not, 
They then’ proceeded_ to deal with the ‘whole group of items 2 to 1: 
and said ~ 


“But, EE E Nos. 2 to 7 of Schedule ka were ME the 
ancestral properties or properties which devolved upon Raja Durga 
Prasad | on Raja Jaymangal’s death, and we do not think they can be 
claimed by` the plaintiffs as the selfacguisitions, of Raja Dirga 
Prasad, If Telo and the other properties which were acquired by 
Raja Jaymangal were not incorporated with the estate, they would 
deyolve ‘upon his [Raja Jaymangal’s] widow, Rani Chalur Kumari, 
‘and not upon the plaintifs. We accordingly agree with the 
¿Court below so far as i s to 7 of Schedule ka. are 
-concerned. as 


As to the BA the Subordinate Judge held that the plaintif 


| were entitled to all : the jewellery, cash and deposits in banks., He 
also awarded the greater part of sub-items 24 to 83 of item 20 ‘of 
:Sctiedule. kha. to the Paa He. held that. the defendant was also 
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entftled to retain some furniture and ‘other articles. ay with 
this part of the case, he said :— 

“Plaintiffs are certainly not entitled to the furnitufe - in «the 
European guest house, Dheiya pleasure house, Raja's Khas 
Cutcherry, Sadar Cutcherry of the Raj estate, and Purulia bungalow. 
I also do not allow the claim for electric light, punkhas and machi- 
neries, etc., in the Rajbari, as they would follow the estate. ” 

This part of the decree was affirmed by the High Court nu 
to-certain variations as to sub-items 24 to 83. . 

The Subordinate Judge had not-dealt with the plaintiff? ` claim 
to the rents, royalties and other monies which had accrued in- the 
lifetime of the late Raja, but had been realised by the defendant 
after his death. The sey Court held that these belonged to the 

plaintiffs. 

‘The High Court also directed an inquiry as. to all other movable 
dnd immovable property that might have been left ‘by the late Raja 
and had come to the defendant’s hands, and ordered that : should 
a delivered to the plaintiffs. 

- From this decree of the High Court both parties have sa 
to His Majesty in Council. The defendant is the appellant in the 
first two appeals (Nes. 71,and 72 of 1925), and the plaintiffs are the 
pete in the third appeal (No. 79 of 1925). 

‘The main contention of the plaintiffs before their Lordships + was 
that the Courts below had erred in holding that the family was joint. 
They maintained that the findings of the two Courts in India on 
the issue as to jointness were not concurrent, and that the facts as 
found-by them did not establish that the family was joint, but,on 
the contrary, that there was a-separation; if so, they claimed that 
they as the heirs of theit husband were entitled to the Raj end all 
other properties. 

_`> The defendant-relied on what he alleged were the concurrent 
findings of the Courts below in his favour as to jointness, and urged 
that if he was entitled to the impartible property as a member of 
the joint family, He was also-entitled to the other properties, both 
movable and-immovable, -on the ground either that they passed with 
the Raj by the family custom alleged by him or they had been 
incorporated‘with the impartible estate. Failing these, he maintained 
that he was entitled at the least to the furnishings and equipments of 
the palace and other buildings on another ground. This and other 
subsidiary questions raised by him will be referred to later. 

The defendant. accepted the concurrent findings against him 
ag to the. bantannamas and as to the two customs that had. been 
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pleaded by him. Eliminating these matters, the principal 
questions that remain for their Lordships’ consideration are ag 
follows :— 

First; whether the late Raja and the defendant were, at the time" 
of the Raja’s death, members of a joint undivided Hindu family. - 

Second, whether the holder of an impartible estate has the power 
to incorporate other properties belonging to him with the estate. 
And, if so, 

Third, whether any such praperties had i in fact been incorporated 
with the estate, and, if so, which? 

First, as to whether the family was joint. The rules as to what 
constitutes separation in the case of ‘an ordinary joint family are 
well established by the decisions of the Board. Generally speaking, 
“the normal condition of every Hindu family is joint. Presumably 
every such family is joint in food, worship and estate. In the 
absence of proof of division, such is the legal presumption” ;, 
Tipperah case (1), at p. 540. Separation from commensality and 
joint worship does not necessarily effect a division of a joint 
undivided Hindu family. Such a separation may be due to various 
causes, and the family may yet continue jointin estate; Suraj 
Narain v. Ikbal Narain (2). To co nstitute separation there must be 
a clear and unambiguous declaration by a member of his intention 
to separate himself from the family : Girja Bai v. Sadashio-Dundiraj 
(3); Kawal Nain v. Prabhu Lal (4). 

Similar rules have been applied by the Board in the case of 
impartible estates. Thus in Chowdhry Chintamun Singh v. Mussa- 
mat Nowlukho Konwari (5), Sir J. Colvile, in discussing whether a 
document operated as a separation of a joint family in respect of an 
ancestral impartible estate, said (p. 271) :— 

“ There is nothing in the transaction which evinces any intention 
onthe part of the junior members of the family to part with or 
to transfer any right or -contingent right of property which they 
might have, ” 
and it was held that the family had not sa paratad in respect of that 
estate. A similar test was applied in Jagadamba v. Narain Singh 
(6), where their Lordships said :-— 

“The cases of Girja Bai v. Sadashiv Dhanjiraj (3) and Kawal 
Nain v. Prabhu Lal (4) [both cited above] are clear decisions that 


(1) (1869) 1a Moo. I. A. 523 


(a) (1912), L. R. 401. A. 40 (46) j ig eT 8 All. 80; 17 C nt 288. 
(3) (1916) L. R. 431. A. eae . R. 43 Ic. 1031 24 A L. J. 207. 
(4) (1917) L. R. 44 L A. 159 iE. R. 39 All. 496 ; 26 C. L.J: 101, 
_ (5) (1875) L. R. 21. A, 265, 

(6) (1923) L. R.gol, A, 1; PA L, J. 287. 
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it is competent to a member of a joint family to separate himself 
from the family by a clear and unequivocal intimation of his inten- 
tion to sever; but as in that case the person separating forfeits his 
chance of inheriting the whole of the estate by survivorship, it 
requires strong evidence to establish such separation. The latter 
case illustrates this, It was there found that the separation relied 
on was a complete separation in worship, in food, and in estate ; 
and, further, that there was good reason for the complete separation, 
and that consequently the requisite evidence was forthcoming. In 
this case these conditions are lacking. ” 

The latest case on the subject is Konammal v. Annadana (1) 
a case from Madras. In that case their Lordships, after observing 
that it had been established by the judgment of the Board in 
Baijnath Prasad Singhy. Tej Bali Singh (2), that an impartible 
estate must be considered as the joint property of the family for the 
purposes of succession, and after referring to some of the earlier 
authorities, said as follows :— 

“Those authorities, in their Lordships’ opinion, go far to support 
the inference deduced by Ramesam J. from an examination of the 
cases that in order to establish that an impartible estate has ceased 
to be joint family property for the purposes of succession, it is 
necessary to prove an intention, expressed or implied, on behalf of 
the junior members of the family to give up their chance of succes- 
sion to the impartible estate. ” 

In the present case it was admitted: for the plaintiffs that there 
was no evidence of any intention on the part of the junior members 


„of the family to renounce their right of succession to the Raj. The 


only argument, therefore, open to the plaintiffs was that in the case 
of an impartible estate a separation merely in food and worship was 


sufficient to effect a severance of the joint status of the family. 


But this position could not be maintained in the face of the deci- 
sion in Baijnath’s case (2), as understood by the Boardin Konammal 
v. Annadana (1). It was accordingly argued, relying upon Sartaj 
Kuari v. Deoraj Kuari (3), that in the case of an impartible estate 


‘there was no co-ownership and therefore no jointness in estate ; 


that Baijnath’s case (2) did not decide that there was co-ownership 
even for the purposes of succession; that the interest of a junior 


member, if any, was only a spes successionis, and that. there was, 
therefore, nothing in the case of an impartible estate for the junior 


(1) (1627) L. R. 55 L A. 1145 47 C. Le J. 488, 
(a) (1921) L. R. 481. A. 195 ; 33 C. L. J. 988; IL L, R. 43 All. 228. 
(3) (1888) L. R. 151, A, 51; L L. R, 10 All, 272. 
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“members to renounce. Such being the argument, it is necessary to 


čonsider what Baijnat. hs case (1) actually decided. 
The decisions prior in date to Baijnath’s case (1), so far as they 


- are material for the present purpose, fall to be divided into two . 


classes, namely, (r) those relating to succession to an impartible estate, 
and (2) those relating to other rights in such estate. The first class 
begins with ‘the Shivagunga case (2) in 1863. The question in that 
case was one of succession to an impartible semindary, the rival 
‘claimants being the representatives of a widow and those of the 
nephews of the last holder, The actual decision proceeded on thie 
ground that the semindary was self-acquired property, but the judg- 
‘ment contains the following passages :— | 

“The semindary is admitted to be in the nature of a Princi- 
pality—impartible, and capable of enjoyment by only one member 
of the family at a time. But whatever suggestions of a special 
custom of descent'miay heretofore have been made (and there are 
traces of such in the proceedings), the rule of succession to it is 
now admitted to be that of the general Hindoo law prevalent in that 
part of India, with such qualifications only as flow from the 


` impartible character of the subject. Hence, ifthe Zemindar, at 
the time of his death, and his nephews were members of an 


undivided Hindu family, and the semindary, though impartible, was 
‘part of the common family property, one of the nephews was entitled 
to succeed to it on the death of his uncle, If, on the other hand, 

the Zemindar, at the time of his death, was separate in estate from 
his brother’s family, the zemindary ought to have passed to one of 
his widows, and, failing his widows, to a daughter, or descendant of 
a daughter, preferably to nephews, following thg course of succession 
which the law preser ibes for separate estate, ’ 

- The Shivagunga case (2) was governed by the Mitakshara law, 
‘and the principle enunciated above was followed by the Board in 
subsequent Mitakshara cases, where it was held that the selection of 
a successor in the case of an ancestral impartible estate descendible 
by primogeniture was to be determined by survivorship. 

The second class of cases begins with Sartaj Kuari v. Deoraj 
Kuari (3), decided in 1888 (supra), In that case the holder of an 
ancestral impartible estate executed a deed of gift of part of his 
éstate in favour of his younger wife. A suit was brought by the son 
‘by his elder wife fora declaration that the estate being ancestral, 

(1) (1921) L. R, 48 I. A. 195 ; 33 C. L. J. 388; L L. R. ASAN, a28, 


(2) (1863) 9 Moo. I. A. 543. 
(1888) L. R. 151, A, 51, L L, R. 10 AlL 272. 
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the Raja had no power to alienate any part of it.” The High Coutt 
of Allahabad held that the Raja had no power to alienate, but the 
Board reversed the High Court and upheld the gift. The decision 


-proceeded on the ground that the inability of the father under the 


. general law of the Mitakshara to alienate an ancestial estate arises 


from the proprietary right which the sons acquire at birth in such an 
estate, and that this right is so connected with the right to a partition 
that, where that right does not exist, as where the estate is impartible, 
the proprietary right falls with it. The Shivagunga case (1) and the 
other cases following it were distinguished on the ground that the 


` question in all those cases was one of succession, and not of aliena- 


tion, and that all that was decided in those cases was “ that for the 
purpose of determining who was entitled to succeed, the estate must 
be considered as the joint property of the family.” The decision 
in Sartaj Kuari’s case (2) was followed in the first Pittapur case (3), 
where the right of the last holder to alienate the estate by will was 
upheld, and in the second Pittapur case (4), where the right of the 


"junior members of the family. to maintenance out of the estate 


(except by custom) was negatived. Here ends the second class of 
cases. 

Then came Baijnath's case (5) in 1921. The contest was as to 
succession to an ancestral impartible estate. The parties were 
governed by the Mitakshara law andthe family was joint. If 
the rule of survivorship applicable to ancestral property were 
applied,- the respondent would be entitled to succeed; on the 
other hand, if the rules of succession to separate property were 
applied, the appellants would be entitled to succeed. It was 


. argued for the appellants before the Board that Sartaj Xuari’s 


case (2) had established that there was no coparcenary in an 
impartible estate, that that decision was logically extended to the 
question of maintenance in the second Pittapur case, (3) and that it 
‘should be equally logically extended to succession; in other 


‘words, that the’ estate should descend, not as coparcenary, but as 


separate property. But this argument was not accepted, and 
it was held that the estate being the ancestral property of the 
joint family, the successor was to be designated by survivorship. 
The earlier decisions were examined at great length by the Board, 


and Sartaj Kuari’s case (2) was distinguished on the ground that 


(1) (1863) 9 M. I. A. 543: 

(2) (1888) L. R. 151. A. 51; L L. R, to All, 272, 

(3) (1899) L. R. 26 I. A. 83; 3 C. W. N. 415; L L. R. aa Mad. 3832. 
(4) (1918) L. R. 451. A. 148; 28 C. L. J. 428; I. L. R. 41 Mad. 778. 
(5) (1921) L. R:.48 1. A. 195 ; 33 C. L, J. 38831. La R. 43 All, 238.: 
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“the right of the other members that was being considered in 
that case was a presently existing right, The chance which 
each member might have of a succession emerging in his favour 
was obviously outside the sphere of inquiry.” Similar observa- 
tions were made as to the second Pittapur case (1). It was also- 
observed that it would have been possible to’ decide Sartaj Kuari’s 
case (2) differently if the theory had been accepted that impartibi- 
lity, being a creature of custom, though incompatible with the right « 
of partition, yet left the general. law as to restraint aghinst aliena- 
tions as it was. Their Lordships consider that the judgment in 


.Batjnath’s case (3) reaffirmed the earlier decisions of the Board as 


to succession to an impartible estate. 

The question again arose, though in a different form, in 
Protap Chandra Deo v. Jagadish Chandra Deo (4)in 1927. In 
that case the last holder of an ancestral impartible estate died 
leaving a will whereby he bequeathed the Raj to the respondent. 
The case was on all fours with the first Pittapur case, (5) where the 
right to alienate such an estate by will was recognised. But it ` 
was argued on behalf of the appellant that the will was inoperative, 
and this was put upon the ground that the judgments of the 
Board in Sartaj Kuari’s case (2) and the frst Pittapur case (5) 
had proceeded on the view that there was no co-ownership and 
therefore no right of survivorship in an impartible estate, that that 
view was inconsistent with Baijnatks case, (3) which decided that 
there wasa real right of survivorship and no right, therefore, to 
alienate by will, and that it was open to the Board to choose bet- 
ween the two lines of decision, and that the decision in Bazjnath’s 
case (3) was correct in Hindu law. But the Board held that there 
was no inconsistency between the two lines of decisions, and the 
will was upheld. 

The keynote of the whole position, in their Lordships’ view, 
is to be found in the following passage in the judgment in the 
Tipperah case (6). “Where a custom is proved to exist, it super- 
sedes the general law, which, however, still regulates all beyond 
the custom.” Impartibility is essentially a creature of custom, 
In the case of ordinary joint family property, the members of the 


family have (1) the right of partition, (2) the right to restrain 


(1) (1918) L. R. 451. A. 148; a8 C. L. J. 428 ; I. L. R. 41 Mad, 778.. 
(2) (1888) L. R. 151. A. 51 L L. R. 10 All. 272. 

(3) (1921) L. R. 48 L. A. 195 ; 33 C. L. J. 388; L L. R. 43 All, 228. 
(4) (1927) L. R. 54 I. A. 289 ; 46 C. L., J. 136. 

(5) (1899) L. R. 26 I. A. 83; 3.C. W. N. 415; L L, R. a3 Mad, 383. 
(6) (1869) 12 Moo, I, A. 523 (542.)- 
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alienations by the head of the family except for necessity, (3) the 
right of maintenance, and (4) the right of survivorship. The first 
of these rights cannot exist in the case of an impartible estate, 
though ancestral, from the very nature of the estate, The second 
is incompatible with the custom of impartibility as laid down in 
Sartaj Kuari’s case (1) and the jirst Pittapur case (2) ; and so also 
‘the third as held in the second Pittapur case (3). To this extent 
the general law of the Mitakshara has been superseded by custom, 
and the impartible estate, though ancestral, is clothed with the in- 
cidents of self-acquired and separate property. But the right of 
survivorship is not inconsistent with tbe custom of impartibility. 
. This right, therefore, still, remains, and this is what was held in 
Baijnath’s case (4). To this extent the estate still retains its 
character of joint family property, and its devolution is governed by 
‘the general Mitakshara law applicable to such property. Though 
the other rights which a coparcener acquires by birth in joint 
family property no longer exist, the birth-right of the senior member 
to take by survivorship still remains. Nor is this right a mere 
spes successionis similar to that of a reversioner succeeding on the 
death of a Hindu widow to her husband’s estate. It isa right 
which is capable of being renounced and surrendered. Such being 
their Lordships’ view, it follows that in order to establish thata 
family governed by the Mitakshara in which there is an ancestral 
impartible estate has ceased to be joint, it is necessary to prove 
“an intention, express or implied, on the part of the junior members 
of the family to renounce their right of succession to the estate. 
‘It is not sufficient to show a separation merely in food and worship. 
Admittedly there is no evidence in this case of any such intention. 
The plaintiffs, therefore, Have failed to prove separation, and the 
defendant is entitled to succeed to the impartible estate. Being 
entitled to the estate, he is also-entitled to the improvements on 
the estate, being the immovable properties specified in items 
-9 to 19 of Schedule 44a. These improvements, in fact, form part 
of the impartible estate. , 

The second question is whether it is competent to the holder 
of an ancestral impartible estate to incorporate with the estate 
other properties belonging to him. Questions of incorporation 
have been dealt with in several decisions of the Board, but the 


(1) (1888) L. R. 1g L Ay 51 ; I, L. R. 10 All. 272. 

(a) (1899) L. R. 26 1. A. 83; 3 C. W. N. 415 ; 1. L, R. 22 Mad. 383. 
(3) (1918) L. R. 45 I. A. 148528 C, L. J. 428 ; L L, R..41 Mad..778. 
(4) (1921) L. R. 48 L A. 195 ; 33 C.L. J. 388; L L. R. 43 All, 228. . 
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competency of incorporation’ was not" challenged in any of them. 


“The point, however, was raised in a Madras ‘case which is referred 
to later. The question now under consideration embraces all 
other properties in dispute, and itis one of wide importance. It 


. may be as well to consider first what was actually decided in the 


.cases referred to. | 
The first of them is Svimati Rani Parbati Kumari Debi 
v. Jagadis Chunder Dhabal (1). The contest there was as regards 


.succession to an ancestral impartible estate and 4 mouzahs that 
_ had been purchased on behalf of the last holder out of the sayings 
„of the estate. It was contended that the monzaks had been 
, incorporated with the estate and therefore passed ‘with the estate.. 
-It was in evidence that the rents of the estate were collected by 


the same servant and the collection papers were kept with the 


"papers of the estate. In dealing with this part of the case, the 
„Board said :— 


“Their Lordships do not ind: in these meagre facts adequate 
grounds for holding that the Raja intended to incorporate the four 


_mousahs with the ancestral estate for the purposes of his succession. 
. The four mousahs must therefore follow the rule of the Mitakshara 
„as to self-acquired property.” 


The next case is Janki Pershad Singh v. Dwarka Pershad Singh 


(a). This wasa case under the Oudh Estates Act, 1869. The, 
„properties alleged to have been incorporated were all immovable | 


properties. In dealing with the question of incorporation, their 


’ Lordships said :— 


` “As has been pointed out by this Board in the case of Srimati 


Rani Parbati Kumari Debi v. Jagadis Chunder Dhabal (1), the 


„question whether properties acquired by an owner become part of 


_ the ancestral estate for the purposes of his succession depends on 
„his intention to incorporate the acquisitions with the original 
„estate. ” 


_ It was held upon the facts of the case that the evidence was not 
sufficient to establish such an intention. | 
Similar observations were made in Murtaza Husain Khan v. 


“Mahomed Yasin Ali Khan (3). Here again the properties were ` 
immovable. 


The last case cited before their - Lordships was Rani Jagadamba 
Kumari v. Wazir Narain Singh (4). In that case the properties 

(1) (1904) L. R. 291. A, 82; 6C. W. N. 490; 1. L. R. 29 Cale, 433. 

(2) (1913) L. R. 40 I. A. 170; 18C L. J. 200; L. L. R. 35 All. 391. 

(3) (1916) L. R. 45 I. A. 269 (281-282) ; a5 C. L. J. 1 iLL L.R. WAN 552. 

(4) (1922) L. Rv gol. A. 1 ; 37 C. L. J. 987. > 
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e 
alleged to have been incorporated consisted partly of movables 
and partly of immovables, and had all been acquired by. the late 
Raja'out of the income of the Raj. The facts relied upon to show 
‘that there was an intention to incorporate were not very different 
from those in the first’ case cited above. The High Court of 
Calcutta held that the whole of the property so acquired, except 
certain Government promissory notes, represented an accretion to 
the estate and descended with it. On appeal, the Board held that 
ino part of the property constituted an accretion’ to the estate, 
Their Lordships observed that the income of an ancestral impartible 
estate wag the absolute property of the owner of the estate, and not 
an accretion to the estate, as in the case of an ordinary joint family 
estate. Referring to the judgment of the High Court, the Board 
‘said :— a : 

«Tt is possible that. this confusion is due to the consideration of 


the position with regard to an ordinary joint family estate. In such - 


a case the income, équally with the corgus, forms part of the family 
property, and if the owner mixes his own moneys with the moneys 
of the family—as, for example, by putting the whole into one 
account at the bank, or by treating them in his accounts as indistin- 
guishable—his own earnings ‘share with the property with which 
they are mingled the character of the joint family property ; but no 
such considerations necessarily apply to the income from impartible 
-property...... Whether it be possible in any circumstances to treat 
movable property as an accretion to a landed estate of this character 
isa matter not arising for decision...... in both Janki Pershad 
‘Singh v, Dwarka Pershad Singh (1) and Murtaza Husain Khan v, 


Mahomed Yasin Ali Khan (2), the addition of family property to . 


the original Raj is considered. Both these cases dealt with property 
other than movable properly. In the present case their Lordships 
“can see no evidence inthe facts stated of any sufficient intention 
.to treat the acquired properties, whether the mousafs, mortgageg or 
` -other personal estate, as part of the original Raj.” 

The actual point of the decision in the above case was that 
where the estate is impartible, no such presumption as to an inten- 


-tion to incorporate can be drawn from the blending of the income of - 


self-acquired property with the income of the etate as in the case of 
ordinary joint family estate. The case does not decide that if the 
estate is impartible, there can be no incorporation atal, On the 
contrary, there is an implication, and that too a strong one, 
(8), (1913) L. R. 401. A. 170; 18 C. L. J. 2005 L L. R. 35 AlL 391. 
(2) (1916) L, R..43 I. Ar 269 ; a5 C. L. J. 14 L Le Re 38 All, 552. 
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that there can be an incorporation at least as regards’ immovable 


property. 

The power of daana Nan now under consideration, has iko 
been recognised in several cases in India: Zahkshmipathi v. Kanda- 
sami (1), Ramasami v. Sundaralingasami (2), Sarabjit Partap v. 
Andarjit Partap (3), Gurusami v, Pandia Chinna (4). The first of 
these cases was decided in 1893. 

The arguments advanced on behalf of the plaintiffs may now be” 
considered. First, it was said that the estate in this case is one of 
the estates within Bengal Regulations 11 of 1793 and ro of 1800, 
and that there are indications in those Regulations that no addition 
could be made to those estates. Their Lordships think that neither 
of these Regulations contains any such indication. 

Next, it was argued that there was no principle of law on which 
the power to incorporate could be supported. 

The Mitakshara recognises two modes of devolution according 
to the nature of the property. Ancestral or joint family property 
devolves by survivorship ; selfacquired property descends to the 
heirs of the last owner in the order prescribed bythe law. The 
-Hindu law, however, enables persons governed by that law to alter 
the course of devolution of their property from one channel into 
another by declaring, expressly or impliedly, their intention to do so. 
Thus, if a member of a joint family declares his intention to separate 


from the other members, there is, as already stated, an immediate 


separation, and his undivided interest in the joint family property 
will on his death pass not to the surviving members of the family, 
but to his heirs. Similarly, a Hindu possessing selfacquired pro- 
perty may incorporate it with the joint family property, in which 
case it will pass on his death not to his heirs, but to the surviving 
members of the family. The material text of the Mitakshara on this 
subject is as follows: —“ Among unseparated brothers, if the common 
stock be improved oraugmented by any one of them, through 
agriculture, commerce or similar means, an equal distribution never- 
theless takes place; and a double share is not allotted to’ the 
acquirer” (Mit, Ch. i, Sec. 4, verse 31). This verse means that 
ifa member of a joint family augments joint family property, what- 
ever may be the mode of augmentation, the property which goes to 
augment the joint family property becomes part of the joint family 
property, and he is entitled on a partition to an equal share with the 
other members of the family, and not to a double share asin some 


(1) (1893) I. L. R. 16 Mad. 54, (2) (1894) I. L. R 17 Mad. 422, (444), 
(3) (1904) I. L. R. a7-All. 203. (4) (1921)T, L. R. 44 Mad. 1, 
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other cases dealt with in the preceding verses. This is the verse on 
which the whole doctrine of merger of estates by the blending of 
income is founded’: Gooroochurn Doss v. Goluckmoney Dossee (1). ` 
Ifa member of a joint family blends the income of his self 
acquired property with the income of the joint family property, 
it raises a presumption of an intention to incorporate the self- 
acquired property with the joint family property: Rajani Kanta 
Pal v. Jaga Mohan Pal (2). But no such presumption can arise if 
a. member of a joint family who isthe holder of an ancestral 
impartible estate mixes the income of his self-acquired property 
with the income of the estate. Blending of income, however, is not 


‘the only mode of indicating the intention to incorporate. A 


member of a joint family may possess selfacquired property which 
yields no income for the time being, as where itis land not yet 
brought into cultivation. If he desires to incorporate such property 
with the joint family property, it may be done by declaring, expressly 
or impliedly, his intention to do so. The crucial test in all such 
cases is intention, and the intention may be expressed by the blend- 
ing of income orin some other way. On the same principle a 
member of a joint family, who is the holder of an ancestral 
impartible estate, may declare his intention to incorporate his self- 
acquired property with the impartible estate; by so doing he 
expresses his intention to alter the course of devolution of the self. 
acquired property. This, their Lordships think, he is entitled to do, 
though the ancestral estate is -impartible. All that can be said 
against it is that he may alienate the self-acquired property the 
moment after the declaration of his intention to incorporate. It is 
true that he can alienate the property, but that is not because the 


property still retains the character of self-acquired property, but - 


because on incorporation with the impartible estate it is impressed 
with all the incidents of that estate, one of which is that he can 
alienate it at his pleasure. The mere fact, however, that he may 
alienate the property after incorporation does not conclude the 
matter, for he may not’alienate it at all. Surely, then, the property 
will pass not as his separate property, but by survivorship as joint 
property—devolution by survivorship being another incident of an 
impartible estate. The fact is that when self-acquired property is 
incorporated with an ordinary joint family estate, the property so 
incorporated is impressed with all the incidents which attach to an 
ordinary joint family estate; and when self-acquired property is 


(1) (1844) 1 Fulton 165 (173-174). 
“ (a) (1922) L. R. ṣo I. A. 173 (178); 97 C. L. J. gtge 
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incorporated with an ancestral impartible festate; the property 
80 incorporated is impressed with all the incidents which attach to 
an ancestral impartible estate. The mere possibility, therefore, of 
the holder alienating the property after incorporation is no reason 
for denying to him the power which the Hindu law gives him of 
changing the mode of descent to his property. Nor is there any- 
thing in that rule of law which is inconsistent with the custom of 


impartibility. Apart, therefore, from the question of succession 


by primogeniture presently to be considered, their Lordships 
are of opinion that the holder of an impartible estate is entitled to ` 
incorporate other properties belonging to him with that estate. 
Lastly, it was argued that the holder of an impartible estate can- 
not so incorporate his self-acquisitions with the estate as to make 
them inheritable by the rule of primogeniture. In support of this 
argument two-passages were cited from the Tagore case (1), namely, 
(x) “ A private individual, who attempts by gift or will to make 
property inheritable otherwise than the law directs, is assuming to 
legislate, and the gift must fail, and the inheritance takes place as 
the law directs”; and, (2), “ Upon this point it is unnecessary to 
repeat what has already been said as to the incompetency of an 
individual member of scciety to make a law whereby a particular 
estate created by him shall descend in a novel line of inheritance, 
differing from that described by the law of the land.” Reliance 
was also placed upon a passage in Rajindra Bahadur Singh v. Rani 
Raghubans Kanwar (2), which is as follows "The Crown has in 
British India power to grant or to transfer lands, and by the grant, 
of on the transfer, to limit in any way it pleases the descent of such 
lands. Buta subject has no right to impose upon such lands or 


. other property any limitation of descent which is at variance with 


the ordinary law of descent of property applicable in his case.” 
In that case a fa/ug had been granted by the Crown toa Hindu 
under a sanad, subject to descent by primogeniture, and it was held 
that the grantee could not incorporate other lands with lands com- 


prised in the faiig. This decision was followed in a recent case, 


Nawab Mirsa Mohammad v, Nawab Fakr Jahan Begam (3). 


On the authority of the above rulings it was argued that to allow 
the holder of an impartible Raj to incorporate his self-acquisitions 
with the Raj would be to allow him to impose upon the self-acqui- 
sitions a line of descent at variance with the ordinary law applicable 


(1) (1872) L. R. Sup., Vol. 47, (63) ; 9 B. L. R. 377. : 
(2) (1918) L. R. 45 I. A. 134 (143) ; I. L. R. 40 All. 470 528 C, L. J. 456. 
(3) (1931) L.R 591. A. 1 | 2 
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to his case. . Their Lordships do not think that the principle-of the PC 
above decisions applies to the present case. The Raj has. not been 193% 


granted by the Crown, nor has any line of déscent been prescribed Shiba Prasad Singh 
by any sanad, It is an ancient ancestral estate. It is impartible by 
custom. It descends by the rule of primogeniture by a family ji 
custom. The family is joint, The parties are governed bythe a; Dinshah Mulla. 
Mitakshara school of Hindu law. Under that law ancestral property — ` 
° devolves by survivorship to all surviving members of the joint 
family. In the present case the estate devolves not on all, but 
only on one member of the family, and that is by virtue of the 
family custom, 
A Hindu family, no doubt, cannot by agreement between its 
members make .a custom for itself of succession to family property 
at variance with the ordinary law. But where a family is found 
to have been governed as to its property by a customary rule of 
succession different from that of the ordinary law, that custom 
is itself law. The rule of succession in such a case is recognised 
by the State as part of the law of the family, though {ft is 
no more than the result of a course of conduct of individual 
subjects of the State constituting the family. “Under the Hindu 
system of law, clear proof of usage,” even if it be a family usage, 
“will outweigh the written text of the law”: Collector of Madura 
v. Mootoo Ramalinga Sathupathy (1). 
Had the Raj been an estate granted by the Crown under a 
, sanad subject to descent by primogeniture, as was the fa/ug in the 
Rajindra Bahadur case (2), the boundaries as defined by the 
Sanad could not have been enlarged by any Raja, nor could he 
have added other properties to it so as to make them descendable 
“by the rule of primogeniture. But the Raj here is not held under 
any sanad. It is impartible by custom, and” it descends by 
primogeniture by custom. The boundaries, therefore, of such 
an estate, if they could be circumscribed at all, could only be 
circumscribed by statute or custom. The power to incorporate 
being a power inherent in every Hindu owner applies as well to 
a customary impartible Raj unless it is excluded by statute or 
custom, There is no question of any statute here. Nor is there 
any evidence of any custom excluding sucha power, If 80, there 
is no reason why the Raja could not enlarge the Raj by adding 
other properties to it, He is not by so doing creating another 
and a separate estate distinct from the =“ itself, He is not 
(1) (1868) 12 M. I. A. 397 (436). 
(a) (1918) L. R. 451. A. 194; L L, R, 40 All. mic: L. J. 456. 
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‘Asbury td législäte, noris he creating dnother Jhêria Raj of any 
othér Raj. Ifother properties arè added to the Raj state, théy 
Will not form’ a new estate, but will bë an accrétion to thë ‘Raj 
estate, and will pass, on’ the death’ intestaté of thé last holder, 
ai óne entity with that éstate. To such a case the’ rulë ini the 
Tagore case (1) does not apply, nor the tulé in “ Rajindra Bahadu?’s 
casè (2). A similar conclusion was réached by thé High Coit 
SÈN Madras i in Gtrusami v. Pafidia Chitina (3) alréddy referréd to. 

Noné of thésé considérations, however, apply {6 movable 
property. Such pfopérty, thelt Lordships think, canhof forti'an 
accretion to an ancestral impartible estate. The income’ even 
OF such an état ig not an accretion to the estate. AS was 
said: by the Board ii Jagadamba Kumari y. Narain Singh Ú supra) 
(4), “the incomé when received is thé absolute property of the 
owner of the impartible éstate.” It does not attach to the “estate 
as doés the’ income of an ordinary aricestral estate attach fó that 
estate. 

Thé Gohélusion to which their Lotdshipa have come on this part 
of thé cage is that While immovable property can be incorporated 
with an jmpartibls estate, movable property cannot. 

This leads to fhe consideration of the third question, whether 


héis was an incorporation in fact. The movables having been 


excluded, the enquiry under this head is confined to immovable 
properties only. These are properties that were acquired by 


‘Raja Rash Behari Lal and Raja Jaymangal, being itéms 2 to 7° 


of Schedule ha, and those acquired by the late Raja, being, items 
Ito 8 of Schedule tha. 


‘dacéd before the Subérdinate Judge on this part of the caie. 


Thé deferidant also reliéd upon the will of the late Raja as evidence 
of p past incorporation. Both the Courts in India held that there 
was no indication in the will of any past incorporation. The - 


Bubdrdinate Judge held upon other evidence in the case that 


items a fo 7 of Schedule ka were incorporated with the eòtaté, and 
awarded them to the defendant. The High Court found that 
itêm 2 only | was incorporated, but itenis 3 to 7 were not. These 
they awarded to the defendant upon other grounds already stated, 


‘Those aré legal grounds founded upon facts ufconnected with 


(a) (1872) Le Rs Supi Vol. 47; 18 W. Re 350"; o BYES R. 477. 

(a) (1918) L. R. 45 L A. 134; L L. R. 40: All, 470; 29'Cy eae 
(3) (r921) I.E. Re 44 Mad. 1. 7 : 
(4) (1923) Le R. sol. A. 1; 37C. L. J. 387: 
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incorporation. In the view which their Lordships take of this 
branch of the cage, it is unnecessary to consider whether they are 
good grounds. All that their Lordships need say is that they are 
highly debateable grounds, 

Both Courts concurred in holding that items 1 to 8 of Schedule 
kha were not incorporated with the estate, and they awarded them 
to the plaintiffs, 

It was argued on behalf of the defendant before their Lordships 
that the will contained unmistakable indications of a past incorpora- 
tion with the impartible estate of all immovable properties which 
the late Raja possessed at the date of the will, and reliance was 
Placed on the second paragraph of the will. That paragraph is 
in these terms :— 

“The entire Parganas, Jheria and Jainagar, in the district of 
Manbhum, are my ancestral szemindaries in respect of which revenue 
is payable to Government, and besides these I have other immovable 
properties in Manbhum and other districts. Whoever will be 
my heir on my death, shall get the said properties, and it is not 
hecessary to make any direction with regard to them. But six 
Annas of the djamonds and other jewelleries, gold and silver, etc, 
‘Mentioned in the schedule hereto, which I have, and those which 
I shall purchase hereafter besides these, and all cash moneys, notes, 
gold and silver, etc, which will be there in my own Zekðil or in the 
Bank of Bengal or any other bank at the time of my death, shall 
form part of my semindary, and whoever will get the semindary 
at any time shall possess and enjoy the same, and my wives (those 
who will be living at the time of my death) shall get the remaining 
ten annas of the said diamonds, and other jewelleries, the notes, 
cash moneys, silver and gold, etc, in equal shares, and they shall 
have absolute right of ownership thereto, that is to say, they shall 
be.competent to give away and sell the same at their pleasure and 
DỌ one shall ever be competent to object thereto.” 

The opening sentence of the above passage relates to the Jheria 

. Raj and other immovable properties. As-to all these the Raja says, 
“ Whoever will be my heiron my death shall get the said proper- 
ties, and itis not necessary to make any direction with regard to 
them.” He then goes on to say: “ But six annas of the diamonds 
and other jewelleries,” etc. In other words, a5 their Lordships read 
it, the Raja says that it is not necessary to give any testamentary 
:dixections as to the immovable properties : they will go as a matter 

. of course to the next heir to the Raj ; Auf it is necessary to give such 

- directions as to diamonds and other jewellery, etc. This, their 
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‘Lordships think, is the only reasonable interpretation that can be 
put upon those words, They indicate that'the Raja had, before he 
made this document, treated the immovable properties as part*of 
the Raj. The word “ but” brings into contrast the immovable pro- 
perties, as to which he says it is not necessary to give any directions, 
with diamonds and other jewellery, as to which he proceeds to give 
testamentary directions, The words “shall get the said properties” | 
in this part of the document are not, in their Lordships’ view, words 


‘of disposition ; they are equivalent to “ will get the said properties. ” 


The only inference that can be drawn from this part of the document 
is that the Raja had treated the immovable properties which he then 
possessed as part of the Rajand that they were incorporated with 
the Raj estate. Their Lordships may add, to prevent any miscon- 
ception, that had they considered on the construction of the docu- 
ment that the passage relat ing to immovable properties contained a 
testamentary disposition of those properties, their Lordships could 
not have given any effect to it,as the document has not been 


proved as a will. . 


For the reasons stated above, their Lordships are of opinion 
that the defendant is entitled not only to items 2 to 7 of Schedule 
ka, but also to items 1 to 8 of Schedule 44a, and that the Courts 
in India were wrong ‘in rejecting his claim as to the latter items. 

The High Court by its decree has directed an enquiry as to 
whether the late Raja left any other immovable properties acquired 
by him, and ordered that if any such be found, the defendant should 
deliver them to the plaintifs. In view of the opinion already’ 
expressed by their Lordships ani having regard to the terms of 
the will, this part of the decree must be varied by declaring that 
such of these properties as might have been acquired by the late 
Raja on or before the date of the will will pass to the defendant, 
but those acquired after that date will pass to the plaintiffs, unless 
it is shown by the defendant that they were added by the late Raja 
to the impartible estate with the intention of incorporaling them with 
that estate, in which case such of them as were so added will oe 
to the defendant. 

- Their Lordships will now turn to-the subsidiary questions raised 
by the defendant in regard to movables and to accounts, : 

The defendant recovered after the death of the late Raja rents, 
royalties and other monies that had accrued due to the Raja in his 


lifetime. The decree of the Subordinate Judge is silent ds to these 


items. ` The High Court, on appeal, awarded them to thé plaintiffs, 


` As to these items,. the defendant urged before their. Lordships that 
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na in the plaint, and that even if it was, 
ordinate Judge who tried the case had no juris- 


l / the claim. On the question of jurisdiction it 
Wa. ‘ che suit was essentially one for the recovery of 
immov. heey within the meaning of Section 16 of the Code 


of Civil Pru 4dure, and that no cause of action in respect of the 
rents, royalties and other monies could be joined with a claim for 
such property without the leave of the Court in view of the provi- 
sions of Order a, rule 4, of Schedule I to the Code. The material 
part of that rule is as follows : “ No cause of action shall, unless with 
the leave of the Court, be joined with a suit for the recovery of 
immovable property, except...... (c) claims in which the relief 
sought is based on the same cause of action. ” : 

Their Lordships think that both these contentions must fail. The 
claim is sufficiently covered by the plaint, and it was fully considered 
by the High Court. As to jurisdiction, their Lordships are of 
opinion that the cause of ‘action in respect of the rents, royalties and 
other items was the same as that in respect of the immovable pro- 
perties, namely, wrongful withholding of possession by the defendant, 
and that the case falls under clause (c) of rule 4. 

One other matter on which there is controversy between the 
parties is as to an item of Rs. 48,249-3-9, alleged to have been paid 
by the defendant to the plaintiffs at the time of the execution of 
the dantannamas. The dantannamas were executed on August sth, 
1916. Two schedules are attached to each dantannama, Schedule 1 
purporting to be a list of jewellery, cash and deposits in banks left 
by the late Raja, and Schedule 2 showing the shares allotted to each 
party. All three Janfannamas, including the schedules, are similar 
in terms. It appears from Schedule 2 that eight items of jewellery, 
Rs. 448,400-4-0 out of the deposits in banks, and Ra. 11r2,249-3-9 out 
of the cash were allotted to the plaintifis From the last item a 
sum of Rs. 64,000 was deducted, which left Rs. 48,249-3-9 to be 
paid to the plaintiffs, and it is this item which is now in dispute. 
As tothe Rs. 64,000, it was stated in the danfannamas that this 
money was in a safe which was in the possession of the plaintiffs, and 
that it had been agreed between the parties that the plaintiffs should 
retain it and that it should be deducted out of the plaintiffs’ share 
in the cash. As to the deposits, it was arranged that they should be 
divided when received from the banks, 

The defendant alleged that the jewellery that came to the 
plaintiff’ share. was made over to them in the morning of 

: August 5th, 1916, and that the sum of Rs. 48,249-3-9 was paid 
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to.them-in the evening of that day. The plaintiffs denied. tecet 
of any jewellery or cash. They also denied that the safe contained 
Rs. 64,000 or any other sum. A vast mass of evidence, both ppal 
and .documentary, was recorded by the Subordinate Judge on 
this branch of the case. The Subordinate Judge prefaces his 
judgment by characterising all oral evidence in the case ag 
“untruthful or biased,” except the evidence of Colonel Brown, 
who, however, did not depose to any of the facts now in dispute. ° 
The Subordinate Judge then says: “I shall not rely upon oral 
evidence unless it is corroborated by documentary evidence, 
or unless under the circumstances disclosed in the particular 
matter under investigation it seems to be natural and probable.” 
He found that no jewellery was given to the plaintiffs nor was 
there any sum of Rs. 64,000 in the safe, as alleged by the 
defendant. As to the item of Rs. 48,249-3-9, however, he.found 


‘that it was paid to the plaintiffs. On appeal, the High Court, 
while agreeing with the Subordinate Judge as to the findings in 


respect of jewellery and Rs. 64,000, differed from him on the finding 


.as to the Rs, 48,249-3-9, and found that the amount was-not paid. 


The defend ant contends that this finding of the High Court is 
erroneous, 


It is in evidence that the dantannamas were executed by the 
plaintiffs behind a Awak in a room in the Andarmehal, and 


that the only person amongst those present who had access to 


the plaintiffs was Pran Krishna, a brotherin-law of the second 
plaintiff. The defendant’s case is that Rs. 48,000 was paid in 
currency notes of Rs. 1,000 each, and that the balance of 
Rs. 249-3-9 was paid partly in small notes and partly in cash, that 


he gave the notes and the cash to Pran Krishna, when the 
‘dantannamas were executed, for payment to the plaintifs, and 


that Pran Krishna paid the whole amount to the plaintiffs behind 
the purdah. Pran Krishna was not called as a witness; nor 
isthe fact of payment endorsed by the Sub-Registrar, who was 
present at the time, on the danfannamas, probably because the 
money was not paid in his presence, nor was any admission of 
receipt of consideration made in his presence. 


It has been the practice of this Raj for several years past to.keap 
a register of currency notes, This register contains entries of 


‘notes with their numbers received by the Raja from banks against 
-cheques-drawn by him, and entries also of payment out.of notes 


and their numbers. Tho entries in the register relating to the 48 
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notés allegéd' to have been handed over to the plaintiffs were 
éxhibited at the trial of the case, 

* It appears that certain properties belonging to one Sinha had 
been gold in execution of a mortgagé decree obtained by T. Lal 
and S: Lal against him in the Court at Bhagalpur. The mortgagor 
tdised money by selling the properties to Thakur Prasad, a son 
ófa sister of the third plaintiff, The sale deed was executed on 
October 26th, 1916, and thé purchase money, which consistéd of 
currency’ notes, was paid to' the pleader of the decree-holders, 
These noted were sent by the decrée-holders to the Benares 
Bank at Bhagalpur and they were credited to their account with 
thé bank. It appears from the register of the bank that 26 of 
thése notes. bear the same numbers as 26 out of the 48 notes in 
the Raja’s register. The halves of five of these notes, which are 
pfeserved in the Currency Office, purport to bear the signature 
of the third plaintiff on the back. It was admitted by the first 
plaintiff, who was examined on commission, that the third plaintiff 
sént a lac of rupees in currency notes with a messenger from 
Jheria for payment of the purchase money’ on behalf of Thakur 
Prowid. Behari Lal De, a Zéhsi/dar in the employ of the Jheria' Raj, 
deposed that the sigtature on each of the five halvés was the 
Signature of the third plaintiff’ The third plaintiff did not givé 
évidence in thé case. 

_ The plaintiffs being Purdahnishan ladies, the onus was on thé 
defendant to prove the payment, but the identity of 26 notes 
having been established, and the signature on five of them having 
been sworn to á} being the signature of the third plaintiff, the 
burden shifted upon the Plaintiffs, and it was then for them to 
show that these notes came into the hands of the third plaintiff 
not in the way alleged by the defendant, but in some other way, 
and that the signature on the five notes was not her signature. 
But no adequate explanation is forthcoming as to the identity 
of the notes, nor is there any denial of the signatures by the third 
plaintiff. It appears to their Lordships that the evidence of the 
Teksildar, standing uncontradicted as it does, is fatal to the 
plaintiffs’ case, The only criticism made against it was that he, 
having admitted that he had never seen the plaintiffs in’ the 
Andarmehal, could not have seen the third plaintiff s sign, and he 
could not therefore know her signature. But a signature may "be 
proved in other ways, and that is what was done in this case. . As 
to the identity of the notes, it waa argued that the share of the 
third plaintiff being oné-third, she could not bave réceived, even if 
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the 48 notes had been handed over to the plaintiffs, more than 
16 notes, while the notes alleged to bear the same numbers were 
no less than 26. As against that, however, there is this fact, that 
no less than five halves have been deposed to as bearing her 
signature, and she has not denied her signature. It was also 
urged, on the strength of the evidence of the first plaintiff and 
that of Mukhdeshwar Baral, a Mohurrir, that the plaintiffs used 
to get from the Raja’s treasury large notes in exchange for small 


` notes, and small notes in exchange for large notes. But there is 


no evidence that any of the notes which bear the signature of the 
third plaintiff were so obtained. In fact, the plaintiffs are con- 
fronted at every point of their case with the signature of the third 
plaintiff on the five halves, Such being the evidence, their Lord- 
ships find themselves unable to agree with the finding ‘of the High 
Court as to the item of Rs. 48, 249-3-9, and they agree with 
the Subordinate Judge that the amount must be taken to have 
been paid. 

The defendant also claims credit for the expenses of the funeral 
and sradh ceremonies of the late Raja and for all monies paid by 
him to the plaintiffs since the death of the Raja. Particulars of 
this claim appear in part in paragraph XIX of the petition for leave 
to appeal to His Majesty in Council, and more fully in ground 
No. 30 of the grounds of appeal. Ground No. 30 is in these 
terms — 

“For that in any case this Honourable Court should have held 
that the defendant is entitled to get credit for the expenses of the 
funeral and sradh of late Raja Durga Prasad Singh and for all his 
debts and liabilities paid by him and also for all monies paid to the 
plaintiffs in cash since the death of their husband under whatever 
denomination such payments may have been made, including the 
sum of Rs, 50,000 paid on the 16th March, 1920, and the aggregate 
sum of Rs. 44,000 (made up of Rs. 900) a month paid from sth 
August, 1916, to the middle of October, 1916, and Rs. 1,500 a 
month paid from the 28th January, 1920, to the 27th March, 
1921.” 

This was also a ground of appeal to the High Court. The High 
Court allowed the defendant’s claim in respect of the debts and 
liabilities of the late Raja, but no directions have been given in 
respect of the other claims. 

As to the expenses of the funeral and srad& ceremonies, the 
defendant contended before their Lordships that if the movables 
left by the late Raja were awarded to the plaintiffs, those expenses 
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Should be borne, by them. On the other hand, it was urged for the 
plaintiffs that ifthe defendant’s claim to succeed to the Raj was 
altowed, he as the successor to the Raj was bound by custom to 
_ perform those ceremonies, These are questions of fact.on which no 
evidence appears to have been led by the defendant before the 
trial Judge. Their Lordships are therefore unable to entertain this 
claim at this stage. 

The facts as to the defendant’s claim, for monies alleged to 
. have been paid by him to the plaintiffs appear to be as follows :—. 
Shortly after the institution of this suit the plaintiffs applied for 
the appointment of a receiver. The application terminated in a 
compromise, and on January 28th, r920, the parties filed a peti- 
tion containing the terms of the compromise. Paragraph 4 of the 
petition is as follows :— 

“Defendant to pay month by month to each of the plaintiffs 
Rs, soa (Rupees five hundred) on account of maintenance from 
the. date hereof. This without prejudice to the rights of the parties 
as to the amount of maintenance or otherwise which may be 
ultimately payable to the plaintiffs.” 

Paragraph 9 is in these terms :— 

“The defendant. will advance to the plaintiffs Rupees two lacs 
and fifty thousand out of the money withdrawn by him from the 
Bank of Bengal in part payment of their dues. Defendant will 
further pay to the plaintiffs a further sum of Rupees fifty thousand 
on account of arrears of maintenance, but it is expressly agreed 
between the parties that this amount will be subject to adjustment 
when and if the rate of maintenance is ascertained by Court.” 

The decree of the Subordinate Judge directs that credit should 
be given to the defendant for Rs. 250,000, but no directions are 
given in the decree either of the Subordinate Judge or of the High 
Court in regard to the item of Rs. 50, ooo or the payments alleged 
to have been made by the defendant of Rs. 300 per month to 
each plaintiff under the terms of the dantannamas or of Rs. 500 per 
month under the terms of the compromise. 

It is clear that the bantannamas having been set aside, the 
defendant is entitled prima facie to a refund of all payments 
made by him under them. It appears, however, from the judg- 
ment of the High Court that the plaintiffs applied to the Court 
to remand the case to the trial Judge to, determine ‘ what main- 
tenance they were entitled to, but the defendant objected on 
the ground that the plaintiffs could not have both the property 


and maintenance, and the High Court refused to direct any 
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inquiry and left the question of maintenance. to be. decided ina 
separate suit. 

It does not appear, at least from- the judgment, that the defet. 
dant at: that time asked the High Court to- make any ordéras. | 


regards the payments alleged to have been- made by him to the. 


plaintiffs, It may be that the High Court intended to leave this- 
question also open. However that may be, their Lordships see- 
no reason why the:defendant’s claim should not be- considered 
inthe present proceedings, and why, if the plaintiffs claim main- 
tenance in addition to the properties awarded to them, their case 
also should not be considered together with. the plaintiffs’ claim. 
A separate suit would involve a repetition of a good-many facts. 
already recorded in this suit. : IH 

The only question that remains to be considered is as to some. 
of.the movables, being the furniture, furnishings and equipments 
of the palace and other buildings situated in the Manbhum: 
district and elsewhere. The Subordinate Judge, as already stated, 
awarded to the defendant the furniture in -the cufcherries and four 
other buildings on the ground that “they would’ follow- the- 
estate.” This decision was affirmed by the High Court on appeal. 
As regards sub-items 24 to-83 of item 20 of schedule &ha, the 
Subordinate. Judge awarded the greater part thereof to the: 
plaintifs. This part of the decree was varied by the High Court 
to some extent. No reasons are given by either Court in support: 
of its view.. 


The claim made by the ‘defendant’ to the movables: on the 
ground that they were incorporated with the impartible estate: 
has failed ; and so also the claim based on the ground: that all 
property, whether movable or immovable, left by the last holder ` 
passed to the next succeeding Raja by a family custom. The- 
defendant having failed on both these grounds, the movables‘in 
question should’ pass to the plaintiffs in the ordinary course of 
succession, unless the defendant can establish his claim to them 
on some other ground. The only ground urged on his behalf 
was that the very conception of a Raj involved that the Raj 
should carry with it all such furniture, furnishings and equipments 
as were necessary for the support of the dignity of the Raja and 
the gaddi and such as were provided for use and service with the 
palace and the land and buildings connected: with it. Their 
Lordships are unable to adopt this view. The question is purely: 
one of fact, and there is no evidence on the record to support- 
the claim. The <laim could possibly have been founded onv 


` 
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custom, but no: such custom was alleged or proved. Their Lord-- 
ships think that the Courts in India were wrong-in awarding any- 


of the furniture,. furnishings and. equipments to the defendant, and 
that they: should -all pass to-the plaintiffs, . 

Inthe result, their Lordships will humbly advise His Majesty 
that the appeals preferred both by the plaintiffs (No. 79 of.1925) 


and by the defendant (Nos. 71 and 72 of rg2y) should.be allowed 


in part, and-that the decree of the High Court be affirmed subject 
to the following directions and modifications : im o 


‘(x) That it-should be declared that the: defendant, and not, 


the plaintiffs, is entitled to the, immovable properties specified in 
items 1 to 8 of Schedule ža. annexed to the decree of the Sub- 
ordinate Judge. E 

` (2) That it should be declared that if as a result of the inquiry 
directed by the High Court by their decree it be found that Raja 
Durga- Prasad left any immovable properties other than those 
specified in Schedules Za and ža annexed to the decree of the 
Subordinate. Judge, the defendant shall be entitled to such of them 
as were acquired on or before the date ‘of the Raja’s will dated 
August 27th, 191 5 and that the plaintiffs shall be entitled to such 


of them as were acquired after that date, unless it is shown by the 


defendant that they were added by the Raja to the impartible estate 
with the intention of incorporating them. with that’ estate, in which 
case such of them as were so added will pass to the defendant; 
and that there should be an inquiry to ascertain whether any: of 
them were so incorporated. ` 


(3) That it should be declared that the defendant is entitled 
to credit for Rs.. 48,249-3-9, with interest thereon at the rate of 
6 per cent, per annum from August 5th, 1916, and that this 
amount should be deducted fom the amount payable by the 
defendant to the plaintiffs as provided by the decree of the 
Subordinate Judge. i 

(4) That it should be declared that the plaintiffs are entitled 
to all the furniture, furnishings and equipments left by Raja 
Durga Prasad, and that the defendant should be directed to 
deliver them to the plaintiffs, or to pay the value thereof as.deter- 
mined by the High Court. 

(5) That the case be remitted to the High Court— > 

(i) To inquire into and determine the matters specified in 
clause (2) above ; 

(ii) To determine whether the defendant is entitled to credit 
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for the amounts, or any of them, alleged to have been paid by- 
him: to the plaintiffs, and referred to in ground No. 30 ofthe 
grounds of. appeal, in his petition (No. 71 of 1925) for leave tò 
appeal to His Majesty in Council (other than the expenses of, 
the funeral and srad ceremonies of Raja Durga Prasad), and to 
determine also any claim that may be made by the plaintiffs in, 
respect of maintenance ; and.. 

(iii) To give effect to the above declarations and directions, 

The plaintiffs will pay one-third of the defendant’s costs of 
allthe three appeals. The costs of further proceedings in India 
will be dealt with by the High Court.- 

On November znd, 1922, an Order in Council was made 
disposing of two appeals, being appeals Nos, 2 and 3 of 1922, 
preferred by the defendant from an order of the High Court dated 
February gth, 1922. Asto the costs of these two appeals, liberty 
wag reserved to the parties to apply to His Majesty in Council 
after the determination of the appeals from the decree of' the 
Subordinate Judge which were then pending in the High Court. 
The plaintiffs will also pay one-third of the defendant’s costs of 
those appeals. | 

Watkins and Hunter : Solicitors for the Plaintiff Ranis. < 


Stanley Johnson and Allen < Solicitors for the Defendant Shiba 
Prasad Singh. 


K. J. Bi í Appeals allowed in part. 
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| CRIMINAL REVISION. 
Before Mr. Justice J. E. Jack and Mr. Justice ah N. Mitter, 


KAILASH CHANDRA ACHARYYA AND OTHERS CRIMINAL. 
2. 1933. 
Nangun) 
, THE EMPEROR* Fuue, 7, 9 10. 


Obscene book—Criminal conspiracy to publish, sell and distribute—Penal 
Code (Act XLV of 1860), Secs. 292, 120B—Test of obscenity-—~Motive—Book 
manifestly obscene—Consequence intended—Book, tf obscena—Evidence— 
Court can rely on its judgment— Defective charge—Prejudice. 

In prosecution for criminal conspiracy to publish, sell and distribute an 
obscene book under section 292 read with section 120 B of the Indian Penal Code, 
the charge did not contain the particular passages in the book, which wasa 
small one, characterized as obscene. No objection was raised as to this defect 
at the outset of the trial; but raised during the argument when the Public 
Prosecutor referred to the offending passages. The accused called witnesses 
who said that there was nothing obscene in the whole- book, Though this 
defect in the charge was mentioned in the grounds of the petition for.revision 
the learned Judges who issued the Rule, did not think it necessary to examina 
the record in order to satisfy themselves as to the regularity of the proceedings 
in this particular: 

Held, that the High Court would not interfere in revision Inasmuch as the 
petitioners were not really prejudiced in their defence by this omission, 


Per Yack, F: That it would have been more in accordance with law if 
some attempt had been made in the charge to indicate in what respect exactly 
the book was obscene. 


Each case must depend upon its particular circumstances. 
Kherode Chandra Roy Chowdhury v. Emperor (1) explained. 
The motive of the author may ba taken into‘account as regards the question 


of sentence, but whether it is obscene or not depends on the materjal itself and 
not upon the reasons for its publication. 

Per Mitter, F: The object which the writer has in view is immaterial. 
If the publication is an obscene publication it would be no defence to say that 
the law was broken for some wholesome-and salutary purpose. 

Per curiam: Where a man publishes a work manifestly obscene he must 
be taken to have intended the inevitable consequences. 

Emperor v. Hari Singh (2) referred to. 


Lord Cockburn, C. J., in Reg. v. Hicklin (3) gives as the test of obscenity 


*Criminal Revision No.1 of 1934, against the order of J, K. Biswas Esq., 
Additional Presidency Magistrate of Calcutta, dated the arst December, 1931. 

(1) (1911) L L. R. 39 Calo. 377; 15 C, L. J. 151. 

(2) (1905) L L. R. 28 All, 100. : (3) (1868) Le R. 3 Q. B. 360. 
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‘whether the tendency of the matter charged as obscene is to deprave and 
corrupt those whose minds are open to such immoral influences and into whose 
hands a publication of this sort may fall’, - 


Per Mitter, F: The test to be appliedis as to whether the book would 
suggest to the minds of the young of either sex, or even to persons of more 
advanced years though of a most impure and libidinous character. The test 
is not whether the book has a harmful effect on men of wide culture and 
character, but the test is how does it affect the young of either sex—men and 


women whose minds are impressionable. 


` ` Empress v. Indarman (1); Queen-Empress v. Parashiarni Yeshvant (a) 
and Emperor v. Hari Singh (3) referred to. 


Par Fack, Fı Whether the book Is obscene ig a matter in which the Court 
is entitled to rely on its own judgment as well as the evidence of witnesses in 
‘support of this finding of facts 

Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 


The material facts appear from the judgment. 


Messrs, C. C. Biswas, Suresh Chandra Talugdar, Hemanta 
Kumer Biswas and Ganesh Chandra Bhattacharji for the Peti- 
‘toners. 


Mr. Khundhar for the Crown. 
C. A. V 


The following judgments were delivered : 


Jack, J:—This Rule has been issued upon the Chief Presi- 
dency Magistrate of Calcutta to show cause why the convictions 
of the petitioners should not be set aside or why such other or 
further order should not be made asto this Court may seem fit. 
The petitioners have been convicted of offences under section 
292 read with section r20B. I. P. C., ona charge of criminal 
conspiracy to publish, sell and distribute an obscene book (viz. 
AWIT Nigg) in two editions referred to as 3rd and 4th edi- 
tions. The first ground on which the Rule has been issued is 
that in view of the aimsand objects of the author expressed in 
the preface and other chapters of the book the Magistrate 
ought to have held that the book is not obscene. The second 
ground is that ona valid and legal construction of the book in 
question. the learned Magistrate ought to have held that the 
book does not come within the mischief of section ‘292 I. P, C., 
and the 3rd ground is that the sentences are ‘too severe, : 


(x) (1881) I. L. R. 3 All. 837. 


(2) (1895) I. L. R, 20 Bom. 193. (3) (1905) 1. L. R, 28 All. 100. 
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The learned Advocate for the petitioners started by addres- 
ging usonthe ground that the charge is bad inasmuch as the 
particular passages in the book characterised as obscene have 
not been indicated in the charge. Ido not think, however, that 
we ought to interfere with the order of the learned Presidency 
Magistrate on this ground, inasmuch as, though it was a ground 
of the petition for revision, the learned Judges who issiled the 
‘Rule did not think it necessary fo examine the record in order 
to satisfy themselves as to the regularity of the proceedings in 
this particular, and the learned Magistrate had no opportunity 
of commenting on this objection to the proceedings. Moreover 
` it. does not appear that this objection was raised at the outset of 
the trial. It was raised during the argument. But in any case 
I should not be inclined to interfere in revision on this. ground 
inasmuch as I do not think that the petitioners were really pre: 
judiced in their defence by this omission if, in the circumstances 
of the case, it can be described as an omission, for the prose- 
cution have maintained throughout that it is the book as a 
whole that is obscene and that there is no defect inthe framing 
of the charge. In this connection reference has been made to 
the English Law as to indictments in such cases. Under the 
English Law [Vide Bradlaugh v. Reg (1)] all particulars had 
to be set out in the charge. Then under the Libel Law Amend- 
ment Act of 1888, section 7, all that was necessary was that the 
book should be referred to in the charge and deposited with 
particulars showing in what parts of the book .the obscene pas; 
sages occurred. It is complained that not even this was done in 
the present case. No doubt it would have been more in accor- 
dance with law if some attempt had been made in the charge 
to indicate in what respect exactly the book was obscene. But 
in the circumstances of the present case T think that this was 
sufficiently obvious and that the petitioners have not been preju- 
diced. In the book a fictitions person Rameshda describes his, 
gexual adventures. The prosecution case is that this series of 


descriptions of sexual episodes loosely grouped together is obscene.. 


It is urged that. in the circumstances the defence witnesses could 
only say that the book was not obscene and that the prosecution 
witnesses could not be examined as to particular passages. . The 
book however is short and there was no difficulty in the defence 
asking the prosecution witnesses what passages they found obscene 
orin what respect they found the book obscene, and I fail to see 


(1) (1878) 3 Q. B. D. 607. 
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how there was any material prejudice to the defence. T note that 
in the case of Æmpress of India v. Indarman (1) the same objec: 
tion was raised but not given effect to though there was only bne 
obscene passage in the book. However the report-does not give 
the particular circumstances in that case nor the grounds on 
which this objection was overruled. For the prosecution in this 
connection the case of Kherode Chandra Roy Chowdhury v, 
Emperor, (2) has been referred to, in which the obscene passages 
inthe book were not indicated in the charge, but it must be all- 
owed thatin that case this point was not raised and the subject. 
matter wasa poem consisting of only 28 stanzas, so that that case 

is not sufficient authority for holding that there is no need to ` 
specify the particular obscene passages in the charge. However 
I think that each case must depend upon its particular circums- 
tances and, holding as I do, that in this case the accused have 
not been prejudiced, there is no reason for interference with the 
decision in revision, more especially as the Rule was not granted 
on this ground. : 

. There is no substance in the first ground on which the Rule was 
granted, namely that in view of the aims and objects of the author 
expressed in the preface and other parts of the book the Magistrate 
ought to have held that the book is not obscene, as the motives 
that the petitioners had in publishing the book do not prevent 
it from being obscene if the descriptions are in themselves obscene. 
The motive may be taken into account as regards the question 
of sentence; but whether it is obscene or not depends on-the 
material itself and not upon the reasons for its publication. Where. 
a man publishes a work manifestly obscene he must be taken’ 
to have intended the inevitable consequences. - In this connection 
the case of Emperor v. Hari Singh (3) may be referred to. 

The next ground is that on a valid and legal construction of 
the book in question the learned Magistrate ought to have held 
that the book does not come within the mischief of Section 292 
Indian Penal .Code.. Lord Cockburn, C. J : in Regina v, Hicklin. 
(4) gives as the test of obscenity ‘whether the tendency of the matter 
charged as obscene is to deprave and corrupt those whose minds 
are open to such immoral influences and into whose hands a 
publication of this sort may fall.’ Judged by this criterion I 


(1) (1881) I. L. R. 3 All. 837. 

(2) (1911) I, L. R. 39 Cale. 377; 15 C. L. J. 151, 
< (3) (1905) I. L. R. 28 All. 100. 

(4) (1868) L. R. 3 Q. B, 360. 
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think the learned Magistrate was right in finding the book to be 
obscene for the reasons given by him. The first scene depicts 
the prevalence of sodomy in a school and shows how it is organised 
and how the author was led to experience this “new sensation” and, 
though it is referred to here and there as a nasty business, the 
impression left in one’s mind is that the writer revelled in the 
succession of lascivious experiences which followed. This impres- 
sion is not. counteracted by the pious remarks occasionally inter- 
spersed in the book in a flippant manner as to the ruinous effect 
of such vice and its prevalence especially when it is made appa- 
rent that various highly placed members of society, whose identity 
is sufficiently indicated have indulged in -such affairs and 
apparaetly flourish none the less. It is true that grossly indecent, 
details have been omitted and there is no obscene language but 
there can be no doubt (referring again to Lord Cockburn’s test) 
that the book would in fact tend to deprave and, corrupt those 
whose minds are open to such immoral influences. For instance, 
after describing how a maid servant was led to hint her willingness. 
to surrender herself, the author goes on to say “after I had 
heard the story my mind was filled with respect and admiration 
for Narendra. Readers should not smile at the words ‘respect’ and 
‘admiration’, In reality on analysing after such a length of time the 
emotion which- was aroused in my mind at that time I have come 
to understand that it was nothing but respect and admiration. 
We stood then at the junction between boyhood and youth. 
Though I was satisfying this ruinous appetite by unnatural means 
I understood that what I was doing was merely playing with 
the shadow, an imitation of the true reality and not reality itself. 
We were deriving so much pleasure by carrying on a hellish 
commerce with only an imitation of that reality which was in 
our eyes at that time a mystery. For want of necessary courage 
we were none of us able upto that time to raise the veil of that 
mystery ; we were. merely drawing with the. help of imagination 
a picture ofthe sweetness of that sin.” In this description in 
spite of the use of the words ruinous and hellish, the general 
impression conveyed is that the writer vastly enjoyed the episodes 
referred to and immature readers would probably be. tempted 
on reading the book to seek such experiences, 

We are not concerned with the policy which makes the publi- 
cation of such matters criminal or whether it is supported by 
public opinion or whether it is generally enforce] in these days 
when free discussion of almost any subject is allowed in the 
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press. We are here presented with a concrete charge against 
the petitioners and there canbe no doubt that they have (on 
the law as it stands) rightly been found guilty. Whether thg 
book is obscene is a matter in which the Court is entitled to 
rely on its own judgment as well as the evidence of witnesses 
and there is in this case the evidence of witnesses in support 
of this finding of fact. The learned Magistrate has given at’ con 
siderable length the reasons for his decision and we agree with hini 
that the book must be held to be obscene. l 

The third ground raised is on the question of sentence. In all 
the circumstances of the case we do not think it necessary to inter: 
fere with the sentences of 3 months’ rigorous imprisonment and 
fine-of Rs. roo for the rst two petitioners and 2 months and fine of 
Rs. so for the 3rd. But as regards the 4th petitioner Lokesh 
Chandra Acharyya it appears that he js a nephew of Kailash 
Chandra Acharyya the first petitioner and was under his control 
and dependent upon him. We therefore think that Lokesh 
chandra Acharjya should not be held liable for the publication 
or circulation of the book and set aside his conviction and also 
the order directing him to execute a bond. The Rule is accor- 
dingly discharged with the above modification. 

The petitioners Kailash Chandra Acharyya, Promatho Nag, 
and “Phanindra Nath Chakrabarty must surrender to their bail, 
bonds and serve out the remainder of their sentences. 

Mitter, J :—As it isa case of some importance to the commu- 
nity I would like to give my reasons for agreeing with my learned 
brother in the judgment he has just delivered. 

- The petitioners who have obtained this Rule were charged 
along with one Nagendra Nath Mazumdar with criminal cons- 
piracy for the purpose of. printing, publishing, distributing and 
selling an obscene book named “Ramesdar Atmakatha” or the 
autobiography of Ramesdada before the Additional Presidency 
Magistrate of Calcutta. The petitioners Kailash Chandra Acharyya 
and Promotha Nag have been convicted under sections 292 and 
120 B of the Indian Penal Code and have been sentenced to 
rigorous imprisonment for three months each and to pay a fine 
of Ks. roo each. The petitioner Phanindra Chakravartee has been 
convicted under sections 292 and 120 B. and has been sentenced 
to rigorous imprisonment for two months and to pay a fine of 
Rs. 50.. The petitioner Lokesh Chandra Acharyya has been 
ordered in consideration of his youth to execute a bond for Rs. 100 
with one surety for the same amount to be of good behaviour 
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-for one year. He has also been convicted along with the other 
petitioners under the same section. Nagendra has been acquitted. 
« The main question for consideration in this Rule is whether 
the book.isan obscene publication and comes within the mischief 
-of section 292 of the Indian Penal Code. The petitioners called 
a number of witnesses to show that it was not an obscene book. 
They contend that the publication of the book had the object 
of creating an impression against social vices in Bengal and the 
writer had two-fold object in view which will be detailed hereafter. 
The prosecution has been relieved from proving publication as 
the petitioners Kailash and Promotho accepted the responsibility 
for the publication of the book. 


- The learned Magistrate has in a careful and well written 
judgment proceeded to deal with the question in controversy on 
the basis of the impressions left on his mind by reading the book 
himself and he is of ‘opinion that the book does come within the 
mischief of section 292, ` 


The propriety of the convictions and sentences has been 
challenged by Mr. Charu Chandra Biswas who appears for the 
petitioners in an able and closely reasoned argument on several 
“grounds. He contends in the first place that as the prosecution 
has not specified particular passages in the book as being the 
offending passages the prosecution must fail. It is said that it is 
‘not enough to state that the book is obscene but that the prosecu- 
tion must allege which portions are obscene otherwise the defence 
is considerably handicapped. In support of this contention he 
has relied on the case of Charles Bradlaugh and Annie 
Besant v, The Queen (1) In this case it was held that in an 
indictment for publishing an obscene book, it is not sufficient 
to describe the book by its title only, for:the words thereof alleged 
to be obscene must be set out; and if they are omitted, the 
defect will not be cured by a verdict of guilty, and the indictment 
will be bad either upon arrest of judgment or upon error. Since 
this case it appears that law in England was changed by the law 
of Libel Amendment Act 1888 (51 & 52 Vict. C. 64S. 7) and it is 
no longer necessary to set out in the indictment the obscene 
passage in full; but particulars, sufficient to enable the prisoner 
to know what passages are alleged to be obscene must be handed 
to the clerk of the Court with the indictment, unless they have 
already been deposited as an exhibit to the depositions. Under 


(1) (1878) 3 Q. B. D. 607, 
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e 
the law of Libel Amendment Act of 1888 just referred to parti- 
culars showing precisely by reference to pages, columus and lines. 
in part of the book in which the obscene libel is to be found 


‘must also be furnished. It also appears from Form No. 23 of the 


Indictments Act 1915,5 & 6, George V, C. go, that in an in- 
dictment for publishing obscene libel particulars to specify pages 
and lines complained of where necessary as in a book must be 
given. Italso appears from the case of Rex v. Barraclough, (1), 
that particulars shewing what part of the document already in the 
custody of the clerk of the Assize are relied upon as being obscene 
libel. The English anthorities therefore support the contention 


‘ofthe petitioners. In answer to this contention Mr. Khundkar 


the learned Deputy Legal Remembrancer who appears for the 
Crown argues that this contention does not find any support from 
Indian anthority and refers to the case of KAirode Chandra Roy 
Chowdhury v. Emperor (2), It does not appear, however, that 
the point was raised in that case. The only case in which the ' 
point Seems to have been raised is the case of Empress of India v. 
Jndarman (3). The point was overruled but as no reasons are 


` given for the rejection of the.contention regarding the insufficiency 


of the charge the case is of no assistance to us. Itis next conten- 
ded by Mr. Khundkar that objections were never taken at any 
stage that the charge framed was bad for vagueness, indefiniteness 
or lack of details. It appears that during the course of the argu- 
ment the Public Prosecutor referred to the cffending passages 
and the petitioners contend that they had, no opportunity of 
calling evidence to show that the passages pointed out were not 
obscene. It appears however that the fetitioners had called 
witnesses who said that there was nothing obscene in the 
whole book which must be taken to include the offending 
passages pointed out by the Public Prosecutor. It does not 
seem to me, theréfore, that the petitioners have been prejudiced 
in any way. It is not therefore necessary to consider the conten- 
tion of the Crown that the defect is cured by the provisions of 
section 537 of the Code of Criminal Procedure. It has further 
been contended that it was not necessary to refer to particular 
passages inthe charge as the case of the prosecution was that 
the whole book from cover to cover was obscene. Ido not think 
that the prosecution has been able to substantiate this but having 


(1) [1906] 1 K. B. 201. - 
(2) (1911) 1, L. R. 39 Cale. 977; 15C. L. J. 151. 
(3) (1881) IL L. R. 3 All. 837. 
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regard to the fact that thete has been no prejudice and the fur- CRONNAL; 
ther fact that the Rule was not issued on this ground I am “not 1932. 


inclined to interfere with the conviction on this defect in the Kailash Chandra 
charge. It is next argued that so far as the language of the ‘Acharyya 
book is concerned there is nothing init to which exception can The Emperor. 
be taken and the Deputy Legal Remembrancer concedes that that peang 
eisso, Itis suggested however on behalf of the crown that the 
situations and scenes which have been described in the book are 
of such a character that they stamp the whole publication as an 
obscene publication. Mr. Biswas on the other hand argues that 
that is taking a very exaggerated view of the character of the book. 
He points out that there is a two-fold object which the writer has 
in view. It purports to be autobiography of a fictitious person and 
is unabashed revelation of all thatis supposed to have happened 
to him. The writer fell in the path of temptation in various stages 
of his career which he described; he warns the reader of the 
various pitfalls and dangers attending-such a career. The second 
object which is disclosed inthe other part of the book is to ex- 
pose the moral delinquency of some people occupying high posi- 
tion in life who pass muster but are not really what they are 
supposed to bein public. It is said therefore that the author has 
noble objects in view and that there is no encouragement to vice 
or incitement to debauchery or license. The object which the 
writer hasin view isreally immaterial. If the publication is an obscene 
publication it would be no defence to say that the law was broken 
for some wholesome and salutary purpose. As has been pointed out 
inthe case of Queen v. Hicklin (1) that the old sound and honest 
maxim that you shall not do evil that good may come is applicable 
in law as well as in morals. The decision of the Rule therefore 
must turn on the question as to whether the publication in question 
is an obscene publication within the meaning of the Penal Code. 
In the leading case of Queen v, Hicklin (x) just referred to Chief 
Justice Cockburn laid down the test of obscenity as follows: 
“And I think the test ot obscenity is this, whether the tendency 
of the matter charged as obscene is to deprave and corrupt those 
whose minds are open to such immoral influences, and into whose 
hands a publication of this sort may fall.” The test to be applied 
is as to whether the book would suggest’ to the minds of the young 
of either sex, or even to persons of more advanced years thoughts 
ofa most impure and libidinous character. This view has also 
been taken in the Indian Courts see Æmpress of India v, Indar- 


(1) (1868) L. R. 30. B. 3735 
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man (1); Queen-Empress vy. Parashram Yeshvant (2) and Emperor 
v. Hari Singh (3). That this is the true legal position has not been 
and cannot be disputed by Mr. Biswas but he contends that thbre 
is nothing in the book in question which can be regarded as 
obscene, as understood by the authorities to which I have just 
referred. 

I now proceed to deal with the book keeping in mind the, 
test of obscenity just enunciated in accordance with the autho- 
nities both English and Indian. 

The chapter on the “In the path of sin” or “Paper Pathe” 
recounts the author’s behaviour with other boys of the school 
both younger and older than himself, states how he was made 
to learn acts of gross indecency leading to the ultimate shame- 
ful act. He suggests that the shameful act was prevalent amongst 
go percent of the boys of the school in which he had to read— 
a statement indeed far from the truth and has been rightly charac- 
terised by Mr. Khundkar usa gross libel on the students of Ben; 
gal and actually described that even the teacher who was en- 
trusted with the education of the youth was not free from the 
vice. What effect can this description of perverted youthul 
lust have on the minds of young readers except harmful. 
This description has a certain tendency to corrupt the morals 
of young men and to iuduce them to commit the shameful act 
which they are told is prevalent amongst the go per cent of the 
students of thé school. Mr. Biswas draws our attention to the 
passage at the end of this chapter where warning is given.by the 
author to youths of the pernicious effect of the vicious practice, 
The chapter begins at page 21 and ends at page 31 and we find 
the admonition at page 31. The reader comes to the admonition 
after he has devoured ten pages of matter which is suggestive 
of the perverted sexual vice. The reader’s mind becomes com 
taminated in the process and he can hardly shake off the effect 
ofthe contamination when he reaches the warning given in,a few 
sentences at the end. It is like passing through volumes of dark- 
ness to.get one ray of pure light. The argument of Mr, Biswas 
that the real object was to warn the youth of the mischievous 
effect of the vice loses much force when one finds that the 
sentences at the end conveying the warning were added in 
the present edition of the book and did not occur in the 
earlier editions of the book. Ihave no doubt in my mind 

(1): (1881) I. L. R 3 All. 837. - (2) 1895) 1. L. R. 40 Bom. 193. 

(3) (1905) L L. R. 28 All, roo, ; 
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that” the whole of this chapter has a harmful influence on 
immature minds. Mr, Biswas argued that the reading of 
this did not exercise any influence on his mind. The test 
is not whether the book has a harmfnl effect on men of wide 
culture and charactér, but the test is how does it affect the young 
of either sex-men and women whose minds are impressionable. 
Tne next chapter which is styled “the gradual development of 
sin,” relates partly to an intrigue with a maidservant. This isa 
sordid story and is suggestive of sexual passions in the young. 
My learned brother has already quoted the sordid passages in 
this part and I need not recapitulate them. The other part is 
devoted toa description of how a woman belonging to a reputed 
family of Calcutta was robbed of her chastity by a relation and 
is now leading a life of shame. The whole scene in the way it 


is presented cannot but fail to inspire sexual passions in the young 


of either sex. In the chapter which relates to “Garden life” 
the author describes the orgy—the scenes of wild and frantic 
revel at a garden party where he’ describes with amazing frankness 
how a dozen college students and a corresponding number of fallen 
women partly or wholly denuded of their clothes were found in each 
other’s embrace. Can it be contended for a moment with any 
seriousness that thejreading of this chapter will not have a deleterious 
effect on young minds. I agree with the counsel for the crown 


when he contends that the clear object of the author was to raisé, 


anumber of libidinous pictures in the minds of youth, and the 
entire structure of the book is that it is from first to last a string 
of scenes suggesting sexual passions—somestimes of the inverted 
kind—and if ingested by immature minds can have but one effect 
on them. f ` 

It is argued for the petitioners that if this book is regarded as 
obscene, then many well-known writers of realistic fiction both in 
Bengal and in other countries should be made amenable to law. 
Tam not concerned with that here. But it has been pointed 
out for the crown that at ‘any rate the difference between such 
books and the present book is that those books are written for 
purposes other than mere sexual appeal and that the ingenuity 
of language, clarity of wit and wonderful characterization which 
are to be found in those books are lacking here, This is to some 
extent true. But this I will say that saner sections of society 
in every country have taken their cudgels even against such books 
and in some countries they have succeeded in their éndeavour. 


But as I have said we are not concerned with this, 
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The rest ofthe book is devoted to a series of libellous atfacks 
on men highly placed in the social and political life of Bengal. 
In some cases the attacks are open in others the veil is so thin 
that you can easily ‘discover the identity of the persons attacked. 
I do not understand how the’ exposure of the vices of such indi- 
viduals can have the effect of.destroying and uprooting the horrid 
realities that beset Bengali life as Mr. B. C. Chatterjee whose 
opinion is an exhibit in this case, seems to think, Indeed there 
is the other side of the picture which has to be taken into account. 
The exposure of the sexual vices of men of position—the crying 
aloud from the housetops of what they have done in their secret 
chambers—can have also the effect on the readers of making 
them think that if the greater lights of society have been doing 
these things there is no harm in the lesser lights following in their 
footsteps. This is another angle of vision from which the publi- 
cation of the book must be regarded as harmful. There is not 
unoften a tendency to emulate the successful in life even in their 
infirmities. My own impression is that books of this kind defeat 
themselves of their object if they have a really good object in 
view. We think the convictions of accused 1 and 2 are right and 
must be affirmed. Mr. Biswas has appealed to us on the question 


of severity of sentence and we might have been inclined to do so, ` 


but Mr. Khundkar has drawn our attention to another edition of. 


the book in which the author takes a defiant attitude. 


With regard to petitioner No. 3 we have read the evidence. 


and there is sufficient evidence of association to justify his 
conviction. 
With regard to Lokesh, we think the evidence of association 


is insufficient, He was really carrying out the behests of his. 


uncle and we think his conviction and the order binding him down 
should be set aside, $ 


A T, M’ * Rule partly discharged, 
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Present: Lord Wright, Sir Lancelot Sanderson and Sir 
Dinshah Mulla. 


ERROLL MACKAY 
V. 
* MAHARAJADHIRAJ KAMESHWAR SINGH AND ANOTHER. 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT Patna.] 


Contract for sale of goods, breach of—Measure of damages recoverable. 

In assessing damages against the seller for breach of contract for the sale and 
delivery of goods, if there was an available market for the goods at the date of 
breach, the damages must be based on the difference between that market price 
and the contract price. 

Appeal No. 9 of 1931 from two judgments of the High Court, 
Patna, dated the 7th May 1928 and the 28th May 1929, affirming, 
but with material variation, two judgments of the Subordinate 
Judge of Purneah, dated the rath March 1924 and the arst July, 
1928. 4 

The suit giving rise to the appeal was brought by the plaintiff- 
appellant against the defendant-respondent for damages for breach 
ofa contract for the sale of a quantity of indigo seed. The High 
Court, applying the rule in Grebert-Borgins v. Nugent (1), awarded 
Rs, 850 as damages, and also ordered the refund of Rs. 1000, 
earnest money. 


Against the said decree of the High Court, the plaintiff appealed 
to His Majesty in Council. 

J. D. Casswell for the Appellant. 

Dunne, K, C. and Wallach for the first Respondent. 

Their Lordships’ judgment was delivered by 


Lord Wright :—The questions in this appeal are whether the 
first respondent, who was substituted for his father as defendant on 
the latter’s death, is responsible in damages and if so, in what sum 
to the appellant, who was plaintiff in the action, The claim was on 
a contract dated the gth November, 1919, for the saleof 200 
maunds of new crop Java indigo seed at Rs. 22 a maund excluding 
bags, f. o. r. Purnea railway station, delivery to be made in April, 
1920, the plaintiff paying (asin fact he did) on the date of the 
contract Rs. 1000 as earnest money. The first question is whether 


> (1) (1885) 15 Q. B. D, 85. 
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that contract was made, as it purported to be made, by one Hervey 
(who was on the plaint joined asa defendant inthe suit, but was 
dismissed from it on rath March, 1924) as agent for the defendant, 
who will be hereafter referred to under the description of respon- 
dent, which term will be applied equally both to the original and 
the substituted defendant. Hervey was at the date of the contract 
manager of the respondent’s factory at Kajah; it was denied that 
he had actual or implied authority to make the contract. Their 
Lordships are of opinion that this contention is not now open to 
the respondent, since it involves a question of fact which has now 
been concluded by the concurrent findings of two Courts: that 
Hervey had authority has been held first by the Subordinate Judge 
of Purnea and then by the Judges of the High Court of Patna, 
There was ample evidence before the Courts that Hervey had made 
in the past for the respondent similar contracts, which had been duly 
carried out, and also that it was in the ordinary course of an employ- 
ment such as histo make such contracts for his employer: No 
question of law was involved. Indeed, the argument on behalf of 
the respondent On this aspect of the case seems to have been that 
the actual contract, made as it was before the extent of the‘then 
next succeeding indigo crop on the Kajah estate could be foreseen 
(because the crop is not harvested until between February and 
April), was speculative and improvident from the standpoint of his 
employer's interest rather than that it was utiauthorised as against 
outside dealers. Their Lordships are of opinion that the contract 
must now be held to be a valid contract binding the respondent. 
The respondent failed to make any deliveries either by the end 
of April, 1920, or at all. The question then is, what are the damages, 
that is, at what date are they to be estimated and on what basis, 
Hervey had left the respondent's service in December, 1919, and 
was succeeded by C, J. Berrill...,The appellant wrote on the 3rd 
May, 1920, to Berril pressing for delivery, and again on the roth 
May, 7920, to the “Manager Kajah concern.” On the znd June, 
1920, he received a reply requesting him to send a copy of the con- 
tract he had stated had been entered into, but by letters of the rst 
June and 1rth June, 1920, he was informed that the contract was 
unauthorised and invalid and was offered a refund of the deposit of 
Ra, 1000; and the same repudiation was reiterated on the rst July, 
1920, The Subordinate Judge at Purnea found that the, contract 
was finally repudiated on the rst June, 1920, and accordingly 
treating that asthe date of breach assessed the damages on the 
basis of a market price then ruling of Rs. 60 per maund, On appeal, 
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the Judges of the High Court at Patna held that the date of the 
breach was the 3oth April, 1920, by which date the contract, 
according to its terms, ought to have been completed by full deli- 
very. Their Lordships are of opinion that this was the correct date 
of breach ; there is no evidence that the contract time was varied 
or extended : all that happened was that the appellant wrote press- 
ing for delivery after that date, but the respondent never acknow- 
ledged any obligation to deliver, or did anything but repudiate the 
contract. Their Lordships accordingly pronounce against the 
appellant’s claim that the proper date was either the rst July, 1920, 
or the r1th June, 1920, or the rst June, 1920. On the basis of the 
date of 30th April, 1920, itis now necessary to consider how the 
damages are to be estimated. Ifthere was an available market for 
the goods at the date of breach the damages must be based on the 
difference between that market pricé and the contract price: a con- 
tract of resale becomes immaterial, because if there was a market, 
the law presumes that the buyer can minimise his damages by pro- 
curing substituted goods in the market, so that he is thus in the 
same position, apart from the difference in price, as if the seller 
had not made default. Hence the difference of price, if the market 
price exceeds the contract price, is-the sole damage in general 
recoverable. The Subordinate Judge had proceeded on the basis 
of there being an available market, but at the wrong date. The 
Judges of the High Court on appeal held there was no market 
price which could be relevant to consider unless there was a market 
at Purnea, and the Judges accordingly remanded the case to the 
Subordinate Judge to find what was the market price for Java 
indigo seed at Purnea or its neighbouring districts on the goth 


April, 1920. The Subordinate Judge had evidence before him ` 


that dealings in the Purnea district in Java indigo seed were 
controlled by the market at Cawiipore, but as Cawnpore was 300 
or 400 miles away from Pumea, he, following the direction from 
the High Court, rejected evidence which was tendered by the 
appellant relative to the market at Cawnpore, and refused to 
allow proof of the prevailing rate at Cawnpore, the appellant 
having given evidence that there was no recognised market for 
the seed at Purnea. He found, however, that the market price at 
Purnea was Rs. 15 per maund, on evidence led for the respon- 
dent of two transactions between the respondent as landlord and 
certain growers as his tenants, The Judges of the High Court 
on appeal, held that these were special transactions depending on 
the relationship of the parties and afforded no criterion of a market 
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price. ‘Phey held that there was no market for the goods at 
Purnea, and that being so, that the measure of the appellant’s 
dama ges was the difference between the price under the contrdct 
sued on, and that under a sub-contract of sale made between the 
appellant and a merchant at Cawnpore called Varma, dated the} 
14th November, 1919, on terms similar except as to price to those 
in the contract sued on, treating that as evidence, in the absence , 
ofa market price of the true value of the goods. Their Lord- 
ships are of opinion that if it were right to exclude consideration 
of market prices ruling at Cawnpore, and to hold that there was 
no releyant market price, still the measure of damage adopted 
by the Judges of the High Court would not be correct, because 
what is material is the value of spot goods at the date of the 
breach, whereas the pricés in the two contracts were those ruling 
inthe previous November for future goods deliverable in April 
1920. But in their Lordships opinion the learned Judges were 
wrong in excluding evidence of the market prices for indigo seed 
ruling at Cawnpore. It is clear on the evidence that Cawnpore 
was the central market for indigo seed, to which growers at 
Purnea would resort, if need were, to sell and purchasers would 
resort, if need were, to buy. The merchants dealing in that 
commodity carry on business there : the Judges of the High Court 
treat the place of delivery (f, o. r. Purnea) as fixing the locality 
of the relevant market (ifany) as at or near Purnea. In their 
Lordships’ opinion, this is a fallacy: the place of delivery may 
in this case have relevance to the extent of involving some 
adjustment of price, but as it seems clear that transactions of 
sale or purchase f.o.r. Purnea are dealt with at Cawnpore, 
the damages, in their Lordships’ opinion, must be based ‘on 
the facts of this case on the market price ruling at Cawnpore 
on the goth April, 192c, and on that alone. Foth Courts 
have rejected the appellant’s further or alternative claim based 
onan award of damages made against him at the suit of Varma 
on the contract of the 14th November, 1919. 

The difficulty in now fixing this relevant market price arises 
because the Subordinate Judge, under the direction of the Judges 
of the High Court, excluded evidence tendered by the appellant 
to establish what that price was. It was contended on behalf 
of the respondent that in the event of their Lordships finding 
as they now do, the case must again be remanded to the Subor- 
dinate Judge for a finding of fact. Their Lordships are not 
prepared to adopt that course. The amount involved in the suit 
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is small and the case has already twice been considered by the 
Subordinate Judge and twice by the High Court at Patna. It is 
trne that some further evidence might have been available for 
this Board, if the Courts had not excluded that evidence: but 
the respondent cannot complain of that result because the exclu- 
sion of the evidence was at the instance of his Counsel. Their 
Lordships feel that there should be an end of this litigation and 
that they should arrive at an estimate on the materials before 
them, which if not the best possible are at least sufficient to enable 
a finding of the relevant market price, and their Lordships 
accordingly fix it at Rs. 40 per maund, as against the appellant’s 
claim on the relevant basis of Rs. 50 per maund. Their Lordships 
are of opinion, therefore, that the appellant is entitled to damages 
on the basis of Rs. 18 per maund on zoo maunds, and is also 
entitled to the return of the earnest money Rs. rooo with interest 
thereon from the gth November, 1919, to the date of the Order 
in Council made on the appeal, at 12 percent. perannum. The 
appeal in their Lordships’ opinion should thus be allowed and 
the appellant have his costs of the proceedings in the Courts 
below, and of this appeal. Their Lordships will humbly advise 
His Majesty accordingly. 
Douglas, Grant and Dold ; Solicitors for the Appellant. 
JH. S. L. Polak :; Solicitor for the first Respondent. 
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CIVIL REVISION. 


Before Mr. Justice L. W. J, Costello, ’ 
Cvm. GAHURALI KARIKAR AND OTHERS 
March, 1,2. SRIMATI ASIA KHATUN AND OTHERS.f 


Sale—-Sale, if can be set aside under O. 21 R. 89, Code of Civil Procedura 

{Act V of 1908)—Sale of immovable property under O. 21 R. 32 sub- 

rule (3)—Defendant disobeying the order of the Court in a decree a rasti- 

tution of conjugal rights. 

A sale held (under an order which was subsisting at the time when the sale 
took place) under sub-rule (3), rule 92 of order ar of the Code of Civil Procedure 
for defendant's not obeying the decree for restitution of conjugal rights, cannot be 
set aside under order 21 rule 89 of the Code of Civil Procedure, as proviso (b) of 
sub-clause (1) of rule 89 cannot be complied with by person applying to have the 
gale set aside. 

The proceedings under O. a1 R..32 Civil Proceduré Code whatever the ultimate 
result may be, are intended to be of a penal character designed to punish persons 
who have wilfully disobeyed the order of the Court. : 

Application for Revision under section 115 of the Code of: Civil 
Procedure by the Decree-holder. 
The material facts appear from the judgment. 
Mr. Jitendra Kumar Sen Gupta for the Petitioners. 
Mr. Amrita Lal Mukherjee for the Opposite Party. 
The following judgment was delivered by 
March. 2. ~ Costello, J.:—These two Rules are the outcome and it is to be 
i hoped to be the last stage in a protracted litigation between a man 
Gahurali Karikar on one side and his wife Asia Khatun, her 
mother Kokaun Bibi and her step-father Misir Ali Karikar on 
the other. 
In the year 1927 Gahurali instituted a suit against his wife ` 
: Asi Khatun, her mother Kakaun Bibi and her step-father Miser Ali 
in which he claimed as against his wife, restitution of conjugal rights 
and as against the other two defendants an injunction restraining 
them from obstructing the return of hiswife to him. On the 14th 
July, 1927 a decree was made in that suit whereby it was ordered 


wt 


* Civil Revision Nos, 171 and 172 of 19932 against the order of Babu Sachindra 
Kumar Sen, Subordinate Judge of ‘Faridpur, dated the 14th November, 1931, 
reversing the decree of Babu Probodh Chandra De, Munsiff, rst Court, of Chikandi, 
dated the 23rd December, 1930. =a 
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that Asi Khatun should return and render conjugal rights to her 
husband, the plaintiff, and as regards the other two defendants that 
thty be restrained from obstructing the return of the wife to the 
husband. Apparently that decree was not complied with by any of 
the defendants and accordingly the plaintiff made an application 
under Order XXI, rule 32, fur the attachment of certain property 
, belonging to Kakaun Libi and Miser Ali, on the ground that they 
had wilfully failed to obey the decree which had been made against 
them. The property was, in fact, attached on the 4th September 
1927. After the lapse of one year an application was made under 
Order XXI, rule 32, sub-rule (3) for the sale of the attached pro- 
perty. That move on the part of the plaintiff seems to have been 
countered by his wife, the first defendant in the suit by the institu- 
tion of a fresh suit in which she sought a declaration, that the 
marriage between her and the plaintiff had been dissolved by her 
lawfully giving a Talak to her husband under some delegated power 
conferred upon her at the time the marriage took place. In answer 
to the application which was made on the 2nd October, 1928, 
‘certain objections were raised by the defendants including the objec- 
tion that the suit for a declaration that the marriage had been 
dissolved was pending and that in fact the marriage had been 
dissolved on some date in July, 1928, that is to say ona date prior 
to the application for the sale. In consequence of such objections, 
various proceedings took place which I need not specify. Finally, 
an order was made directing the sale and the sale of the attached 
property took place on the 16th December, 1930. It does appear 
that the Subordinate Judge, when he dealt with an appeal from that 
application, was in some doubt as to whether or not the sale ought 
to take place in the circumstances as at that time there had been no 
decision in the suit for adeclaration of the dissolution of the 
marriage. However he came to the conclusion that there was no 
_Teason why the sale should not take place under the provisions of 
Order XXI, rule 32(3). A month or so later, that is to say on the 
gth January, 1931 there was an application on the part of the defen- 
dants Kakaun Bibi and Misir Ali, to have the sale set aside. That 
application purported to have been made under Order XXI rule 89. 
The matter came before the Munsiff, 2nd Court, Chikandi on the 
and February, 1931. In the course of his judgment he says. “The 
properties were sold to compensate the decree-holder for judgment- 
debtor’s disobeying the order of the Court and thus being guilty of 
contempt of Court. In such a case the judgment-debtors 2and 3 
“have no focus standi ‘to apply to set aside the sale under Order XXT, 
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rule 89 Civil Procedure Code. Their only remedy was to obey the 
decree and pay all costs of executing the same within full one year of 
the date of attachment as provided by Order XXI, mule 32 clause (4). 
Again Order XXI, rule 89, Civil Procedure Code applies where 
immoveable property has been sold in execution of a money or 
mortgage decree. Inthe present case the properties in question 
were sold to compensate the decree-holder for judgment-debtor’s | 
wilfully disobeying the order of the Court passed in a decree for 
restitution of conjugal rights.' He came to the conclusion that 
judgment-debtors Nos. 2 and 3 had no Wcus standi to have the sale 
set aside and therefore the petition was rejected. A few days later, 
that is to say, on the 13th February, 1931 tke learned Munsiff pro» 
ceeded to assess the amount of compensation to be paid to the 
decree-holder under Order XXI, rule 32(3). He was of the opinion 
that the decree-holder was entitled to get compensation to the extent 
of Rs. 600. 

One of the two Rules, with which I am now concerned has 
reference to that order. Against both the decisions of the learned 
Munsiff there was an appeal to the Subordinate Judge of Faridpur 
and he dealt with both matters along with another matter, that is 
to say, the appeal against the order of the Court of first instance 
refusing to set aside the decree which in the meantime that is to say 
on the end July 1930 had been obtained by Asia Khatun in her suit 
against her husband. That decree had been made exparte and had 
declared that the marriage between Gahurali and Asia Khatun had 
been dissolved as from the 16th July, 1928. , 


The learned Subordinate Judge of Faridpur was evidently of opi- 
nion that the litigation between these parties was not only very 
unfortunate but that some of the orders which were made in the 
course of the proceedings, were the outcome of the applications 
which were in effect abuses of the process of the Court. 

The Subordinate Judge came tothe conclusion that the sale of 
the property attached in the way, I have described, ought to be set 
“aside not because Order XXI, rule 89 was applicable to the circum- 
-stances of this case but because the order directing the sale in the 
first instance, ought, in fact, never to have been made on the ground 
that the decree of the znd July 1930, made in the wife’s suit, con- 
tained an injunction restraining her husband from putting into exe- 
‘cution the decree obtained by him in July 1927. The learned Sub- 
ordinate; Judge also allowed the appeal as regards the Munsiff’s 
order for payment of Rs. 600 by way of compensation for the same 
reason. He definitely came to the conclusion that. Order XXI, 
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rule 89, has no application in the circumstances of this case and I 
am of opinion that the order was correct. There seems to be no 
doubt that thẹ provisions of Order XXI, rule 32 are intended chiefly 
‘to provide something in the nature-of a penalty for breach of an 
order of the Court, though sub-rule (3) does provide that some 
‘portion of the price realized by the sale of the property may be 
‘allocated as compensation to the decree-holder in the suit. It 
seems obvious that rule 89 ‘can have no application where 
a sale’ takes place under the provisions of rule 32 (3), because rule 
89 provides that a person, either owning immovable property which 
has been sold in‘execution of the decree or holding an interest 
therein by virtue of a title acquired. before the sale can apply 
“to have- the sale set aside on his depositing in Court,—(a) for 
payment to the purchaser, a sum equal to five per cent of the 
purchase-money and (b) for payment to the decree-holder, the 
` amount specified in the proclamation of sale as that for the recovery 
of which the sale was ordered (less any amount which may, since 
the date of such proclamation of sale, have been received by the 
“decree-holder). That rule requires a two-fold payment on the 
part of the person seeking to set aside the sale one payment to the 
purchaser or purchasers and another to the decree-holder. This 
presupposes that there is some specified sum of money which is 
due from a persen or pérsons who was or were defendants in the 
suit, to the decree-holder. In the present case from the very 
nature of the suit itself, no sum of money was due to the decree- 
holder at the time when the sale under rule 32 took place, and 
therefore the proviso (b) of Sub-clause (1) of rule 89 could not 
be complied with by the person applying to have the sale set 
` aside. Inthe present case some two months. after the sale took 
place the Munsif, as I have already said, decided that Rs. 600 
‘out of the purchase money realized by the sale of the attached 
property ought to be paid to the plaintiffas compensation. If 
it can properly be said that in effect the sale took place in order 
to provide for the recovery of the amount which might subse- 
quently be ordered to be paid to the plaintiff, then on that footing 
it follows that the owners of the, attached property, that is to 
-say, Kakaun Bibi and Misir Ali in order to have the sale set aside 
‘would have to deposit in Court the sum of Rs. 600 for payment 
to Gahurali. 
Ihave said that the decision of the subordinate Judge was 
“based upon the view that no proceeding in the nature of an execu- 
‘tion proceeding with reference to the original decree ought to have 
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taken place after the decree in the wife’s suit, that is to say, after 
the and July, 1930. But the fact remains that when the order 
for the sale of the property was made objection was taken to the 
making of that order and there was an appeal against that order 
and the direction for sale was confirmed by the appellate Court 
and it was in accordance with the dicision of the appellate court 
that the sale in fact took place. In those circumstances it ts clear | 
that the sale did, in fact, take place under an order of Court which 
was subsisting at the time when the sale actually took place. The 
order, I have said, had been confirmed on appeal and no further 
steps were taken at that time with regard to it. It must, I think, 
further be taken that the sale validly took place under an order 
of the Court made by virtue of the provisions of rule 32, Order 
XXI. I have already indicated the reasons why, I think, the 
appellate Court below was right in holding that Order KAT, rule 
89 does not apply. Moreover the proclamation of sale did not 
and could not contain as it should contain all the particulars 
required by rule 66, order XXI. If rule 89 does not apply there 
seems to be no other procedure appropriate for setting aside a 
sale of this character, once it has been completed. 

I therefore come to the conclusion, although I do so with great 
reluctance, that the learned Subordinate Judge was not justified 
in law in taking the course which he did, in ordering the sale to 
be set aside and the order for the payment of the compensation 
to the plaintiff rescinded. One must bear in mind, as I have 
indicated, that the proceedings under Order XXI, rule 32, what- 
ever the ultimate result may be, are clearly intended to be ofa 
penal character designed to punish persons who have wilfully 
disobeyed the order of the Court. 

In that view of the matter and on the findings of the Courts 
below it appears that the defendants had disobeyed the orders 
contained in the original decree and therefore had rendered them- 
selves liable to the consequences involved by the terms of rule 
32, Order XXI. It follows therefore, that these Rules must be 
made absolute, the orders of the Subordinate Judge be set aside 
and those of the Munsif be restored. 

By consent it is further ordered that if Kakaun Bibi and Miser 


„Ali pay to Gahurali within two months from to-day’s date Rs. 600 


and Rs, 30 to the purchasers of the attached property then the 
sale will be set aside and the sale will be void and the parties will 


.be restored to the position guo ante, If the sum of Rs. 30 
deposited in Court at the time of the application for setting aside 
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the sale is still available it should be credited to the defendants and Civit, 
the amount of the purchase money Rs, 600 deposited by the auc- 1932: 


tidn purchaser should be refunded to the purchaser and all further “Gahurali Karikar 
proceedings between the parties in respect of the sale of the said es 

property will terminate. Nothing in this order contained, will Srimati Asia Khatun, 

affect the validity or enforceability of the decree said to. have Costello, F. 

e been obtained by Asia Khatun in respect of her dower. 


AT. Me - Rules made absolute. 


~ Before Mr. Justice L. W. J. Costello. 


BODIUR RAHAMAN AND OTHERS 


0. Cnn. 


MOKRAM ALI AND OTHERS, 1932. 
i February, 26. 
Exparte decree—Suit for rent valued at less than Rs. 50—Application under — 

0. 9. r. 13, Civil Procedure Code, (Act V of 1908)—~Order passed upon such 

application, if appealable. 

A suit for recovery of rent valued at less than rupees fifty was decreed 
expatte and thereafter an application was made under Order IX, rule 13 Civil 
Procedure Code for setting aside of that decree which was rejected, On appeal 
the order of the Munsiff was set aside. In the present revision case an objection 
was taken that the Appellate Court had no jurisdication to hear and determine 
the appeal from the order of the Munsiff in view of the provisions of Section 
153 of the Bengal Tenancy Act. | 

- Held ; that the order passed by the Munsiff on an application under order 
IX, rule 13 of the Civil Procedure Code, is an order passed in the suit and 
as ‘such an appeal was barred under section 153 Bengal Tenancy Act. 

- Held, JSurther, that any order relating to the making of the ‘decree is an 


order made in the snit itself and therefore is subject to the provisions as regards 
appeals just as much às a decree itself. 


‘Chamed Sheikh v. Naba Gopal Ghosh (1) and Acha Mian v. Durga Pani 
(a) referred to. 


peera 


*Civil Revision Çase No. 137 of ,1932, against the order of hn N, Ray; Esq, 
tst Additional Subordinate Judge of Chittagong, dated the 18th September 1931, 
reversing that of Mr. N. N. Sen Gupta, Sadar Munsiff, and Court, Chittagong, 
dated the goth January, 1931. : 

(1) (1914) 19 C, WE N. 359. ' : 

(2) (1897) 1. L, R.-a5 Cale. 146, - : 7 ` 4 
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e 
Application for revision under section TIS jof the ‘Code of 
Civil Procedure by the Plaintiff - 


The material facts appear from the judgment. 


Mr. Priya Nath Dutt (for Mr. Chandra Sekhar Sen) 
for the Petitioner, 


No one for the Opposite Party. 
The following judgment was delivered by 


Costello, J :—In this matter one Rahatan Bia aeda 
suit in the Court of the 2nd Sadar Munsiff, Chittagong for the, 
recovery of a sum of Rs. 46-4 alleged to be owing by the 
opposite party in this present proceeding for rent. She obtained 
anexparte decree against the defendants on the 15th July, 1930. 
Subsequently one of the defendants Mukram Ali who is one of 
the opposite parties in these proceedings, made an application 
under order IX, rule 13 of the Code of Civil Procedure for setting 
aside of that decree on the ground that no summons had been served 
upon him and that he only became aware of the making of the 
decree on the 3rd August, 1930. The learned Munsif who was 
possessed of the powers referred to in Section 153, sub-paragraph 
(b) of the Bengal Tenancy Act, after considering the evidence 
put before .bim by the parties, came to the conclusion that the 
summons in the suit had been duly served and he accordingly 
onthe goth January, 1931 rejected the application made under 
order 14, rule 13. Thereupon Mokram Ali, the first respondent 
in this proceeding, preferred an appeal against that order of the 
Munsif; when the ‘appeal came on for hearing the respondents to 
the appeal that is to say the present petitioners who are the heirs 
of Rahatan Bia, took the objection that having regard to the 
provisions of section 153 of the Bengal Tenancy Act no appeal 
lay against the order of the Munsif rejecting the application for 
setting aside of the exparte decree and the restoration of the suit: 
It was also contended that ‘asthe learned: Munsif had the special 
powers mentioned in that section, the subject mêtter of the sujt 
being valued at below Rs. 50 any order made by him in relation 
to the decree which he had made, was final and was not subject 
to an appeal. The appeal against the Munsif’s order was, however, 
dealt with upon its merits and the first Additional Subordinate 
Judge of Chittagong by his judgment dated the 18th September 
1931 reversed the order made by the Munsif and set aside the 
exparte decree in the suit which the Munsif had made. The 
present petitioners as heirs of the plaintiff Rahatam Bia, in the 


“ 
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suit now challerge the order made by the Additional Subordinate 
Judge on. the ground that he had no jurisdiction to hear and 
determine the appeal from the order of the Munsif. 
“It is beyond question that no appeal would have lain against the 
actual decree in the.suit. The only question to be determined in 
the present proceeding is whether or not the order mide by the 
, learned M-insiff refusing. the application under Order.IX, rule 13 
‘was an order made in connection- with the suit in such a way as to 
call into operation the provisions of section 153: of the Bengal 
Tenancy Act. There does not seem to be any direct authority upon 
this point, at any rate, as regards orders male in connection with 
suits to which section 153 sub-paragraph (b) applies. But there is a 
case Chamed Sheikh v, Naba Gipal Ghosh (1), which is sufficiently 
analozous to constitute some authority in this matter. In that case 
there was a suit for the recovery of arrears of rent amounting to less 
than the sum’ ‘of Rs. roo. The suit was dismissed on its merits. 
The plaintiff appealed and his appeal was allowed anda decree was 
made in his favour in the absence of the defendant respondent to 
the appeal. The respondent thereupon - made an` application 
under order XLI, rule 21, of the Code of Civil Procedure to have 
the appeal reheard in his presence and upon that application 
being refused he preferred an appeal to this High Court and it 
was then hell that section 153 of the Bengal Tenancy Act oper- 
atelasa bar to the appeal--The-Court in giving judgment laid 
stress upon the actual words of section 153 itself, the operative 
part of which reads as follows :—ın appeal shall not lie from 
any decree or order passed, whether. in the first instance or on 
appeal, i in any suit institute] by a landlord: for the recovery of 
rent etċ. . : i 
It follows therefore ‘that the whole areton for determination 
is whether or not an order of the charccter, I have now to con- 
sider, can be said to be an order „passed in a suit instituted by 
a landlord for the recovery of rent. In the case to which I have 
just referred, Mr. Justice Mookerjea. and Mr. Justice Beachcroft 
were of opinion that- the application: to rehear is an application 
in a suit and they cited in support of that view the casé of Acha 
Mian. Durga Churn (2) where it was’ held that an application 
fora review of an’order made ina suit isa prcceeding inthe suit 
itself’ It seems .to me only reasonable to say. that if the law denies 
the right of appeal'as against a ‘decree in the suit ‘by reason of the 
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Gaile statutory provisions contained in the Bengal Tenancy Act, thereby 


* 1993, ©. conferring upon the Court power to deal with the matter in finality, 
*iBodiur “Rahaman it must be taken that any order relating to the making ofthe 
+ decree is ah order made in the suit itself and therefore is subject 
Sa . to the provisions as regards appeals: just as muich-as a decree 
7 Costello, Fe itself. In that view it follows that although the question of the 

= competency of the appeal was raised befóre the Additional Sub, ; 

‘ordinate Judge of Chittagong, he has not dealt with the point 
‘ina manner which. is satisfactory. He has given ‘certain reasons 
-which would appear to be oy irrelevant as Ka this parti- 
- eular-point. 

Taking the. view that the order made by the learned Munsif 
dismissing the application under order LX, - rule 13 was an order 
in the suit, it follows that ‘there was no right of appeal against 
that order ani the Additional Subordinate - Judge of Chittagong 
had no jurisdiction to hear the purported “appeal against the 
-Munsif’s order. The judgment and order of the. Additional 
‘Subordinate Judge must therefore’ be set ‘aside and the order of 
‘the Sadar Munsiff, 2nd Court restored. This Rule is therefore mds 
absolute with costs one gold mohur. ee 


oR. M i Ruk made absolute. 


A 
| Mokram Ali. 


Befri Mr. Justice S. N. Guha and Mr. JUANG M. C. Ghose. 


Ct SUREN DRA CHANDRA RAY alii SURENDRA KUMAR 


A os "RAY AND OTHERS 
1932. 
Naya v. 

Fune, 15, 17, s aa SHOWDAMINI RAY.* 


Partition Suit—Instituted not as a suit in form pauperis—Application to. 
continue the suit as a pauper snit—Court’s powar to grant such an 
application. 

A Court has power to allow a case to be continued asa pauper sult affer 
coming to a decision that the plaintiff was actually a pauper. 

“The power to allow ja case to be continued ag a pauper ‘sult is included in: 

the power given to the Court to allow a suit in forma pauperis to be instituted. 


\ 
*Civil Revision Case No. 294 of 1932, against the order of W. Ghose, Esqr., 
Second Subordinate Judge of sylhet, dated the agrd January, 1943. 
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. Nirmul Chandra v. Doyal Nath (D; ; Thompson v. The Calcutta Tramway Civit. 
o. (2) followed. í or 1932: 
A. suit. for partilon . was histituted’ on-a eae stamp of Rs. 10, On eo 


the objection of the defendants that the plaintiff Was not in possession it was Surendra oe 
held that the plaintiff was to pay ad, valorem ċourt-fees. Tims was granted Kamar. Ray 

to putin deficit court-fees and “on the last date fixed for Payment of court- 

fees an application was mide by the plaiatif to allow her to proceed with Showdamipi Ray.” 

_ the sult-as a pauper. The Subordinate Judge after necessary enquiries into 

the pauperism permitted the plaintiff to-continue the suit asa pauper. The 

defendants in this suit applied to. the High. Court for setting aside the order of 

the Subordinate Judge. l s 


Held, that the order to continue the suit as a pauper was. rightly- made and 
it was a valid and proper order. 


Mrs, Selima Sheehan v. Hafes Mohammad Fateh Nashid &) distinguished. 


Application for Revision under Section 115 0f the Civil 
Procedure Code ani Section 107 of the -Government of ‘India 
Act. 


.’ Application to continue a suit for partition as a pauper.‘ 
The material facts appear kem the judgment, 


Messrs, Chandra Sekhar Sen ani Nikunja Bekary Roy 
for the Petitioners. 


Mr. Priya Nath Dutt for the Opposite ee : 
: C A v 
The judgments of the Court were, as follows im. l 


Guha, J :—The plaintiff opposite party in this Rule instituted Fune, 17 
a suit for partition on the 3rd September, 1930, in the znd Court abi 
of the Subordinate Judge, Sylhet. The court-fee paid on. the plaint 
in the suit was Rs. ro only. On the objection of the defendants, 
the petitioners in this Court, on the question of court-fees payable. 
on the plaint.as filed in Court, based on the fact that the plaintiff 
was out of possession of the properties sought to be partitioned; 
it was held that the plaintiff was to pay ad valorem court-fees on 
er plaint.. Time was granted to the plaintiff.for putting in deficit 
court-fees } and on the last date fixed for payment of -court-fees, the 
27th July, 1931, an ‘application was made by the plaintiff to allow 
her to proceed with the suit as a pauper. In the application made 
on the 27th. July, T931, the plaintiff also prayed for the amend- 
ment the of the plaint as presented in Court, in view of the 
Subordinate Judge’s decision that she was not in possession of 
the share of the property claimed by her in the suit for partition, 
(1) (1877) I. L. R, 2 Cale. 139, (a) (1893) 1. L. R, 20 Cale, 319. 
(3) (1932) 96 C. W. N. 567. Maid T 
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The application to: continue the suit as a pauper was eventually 
granted on the 23rd January, 1932, by the Subordinate Judge 
after the necessary enquiries into the pauperism of the plaintiff 
had been mide, as required by law. The concluding portion of the 

order passed by the Subordinate Judge on that date, was this: 

“The petitioner is, accordingly, declared a pauper, for the purpose 

of the suit, and she is permitted to continue her suit No. 127 of 
1930 as such. Her prayer for ameniment, along with the petition 

for pauperism was really premature, ani it shall be considered i in 
its due course, as the suit proceeds.” The defendants in-the 
suit applied to this Court for setting aside the aforesaid order, 
mide in Pauper case No, 2 of 1931. The grounds for setting 
aside the order as mentioned in the application to this Court, on 
which this Rule was granted, were directed against the Subordinate 
Judge’s entertaining the plaintiffs application for continuing the suit 
asa pauper, and against the merits of the case, so far as the 
decision of the Subordinate Judge, on the fact of the plaintiff's 

pauperism was concerned. i 

So far as the Court’s power to allow a casa to be continued 

asa pauper suit, after coming to a decision that the plaintiff was 

actually a pauper, is concerned, it appears to be amply supported 
by authority of decisions, so far as this Court is concerned. [See 
the cases of Mirmul Chandra Mookerjee y. Doyal Nath Bhutta- 
charjee, (1) and Thompson y. The Calcutta Tramway Co. (2).| 
We can find no reason to differ from the view taken by this Court, 
based upon the principle that the power to allow a case to be 


_ continued asa pauper suit is included in the power given to the 


Court to allow a suit in forma pauperis to be instituted. The 
order of the learned Subordinate Judge, as it stands, cannot, in 
our ‘judgment, be successfully challenged, as one made without 
jurisdiction, or as ong not passed in accordance with law. It has, 
however, been contended before us on the authority of ths decision 
of this Court in the cise of Mrs. Selima Sheehan v. Hafes Moham- 
tad Fateh Nashib (3) that where the plaintiff ‘had undervalued 
the suit, had not paid proper court-fees, after taking adjournments 
for the purpose of putting in deficit court-fees, but had applied on 
the last date for paymant of such fees, for leave to continue the 
Suit in forma pauperis,—-the only course left open to the Court was 
to reject the plaint, under Order VII, rule xz of the Code of 
Givil Procedure. The contention thus advanced altogether 


` (1) (1877);1. L. R. 2 Cale. 130: (a) (1893) L L. R. a0 Cale. 319. 
(3) (1932) 36 C. Wi N. 567. 
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overlooks the -order against which. this ‘Rule: ds ‘directed. The 
order relates to pauperism of the plaintiff, and does, not even 
relate to` the question of amendment of: the plaint as prayed for 
by the plaintiff in the suit. The plaint as presented could not 
be rejected on any of the grounds mentioned in Order VII, rule 
11, and it was only after the plaint had been amended with a view 
to a prayer for recovery of possession by the plaintiff, that payment 
of deficit court-fees as directed by the Court, could- ‘arise. “No 
question of rejection of the plaint as filed by the plaintiff could 
arise on the 23rd January, r932.° The order passed. on that date 
specifically mentioned that the prayer for amendment ‘made in 
the.petition for pauperism was premature, and was to -be consi- 
dered in due course during the progress of the suit, The decision 
of this Court in Mrs. Selima Sheehan's case (1), to which reference 
has- been made above, and upon which great reliance’ has been 
placed on behalf of the petitioners, cannot be of assistance to 
them, on the facts and circumstances of ‘the case before us. There 
was no occasion for rejection of the plaint in this case at any “stage 
of the proceedings before the Court below: and the learned Sub- 


ordinate Judge woul], on the fucts „of this- case, haye acted ` 


illegally and entirely without jurisliction, if he had on the 23rd 
January, 1932, rejected the plaint as presented in Court, by ‘the 
plaintiff, ‘on the ground of non-payment of deficit court-fees. | The 
order made by the learned Subordinate Judge on the 33rd January, 
1932, appears to us to. be a valid order under the law, the ends 
of justice in the case would, in our judgment, be frustrated, and 
justice denied to the plaintiff, if that order was’ to be set aside, 
and. the Court below directed to reject the _Plaint on the ground 
of non-payment of deficit co urt-fees. 

- Inthe result, the Rule’ is discharged with oosts. We agsess 
the hearing fee in this Rule at two gold mohuras. 

M. C. Ghose. J :—I agree. l E 3 
R. M. fia” _ Rule discharged, 


`i) (1932) 36 C. W. N. 567. 
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` oe : ny ae Sir George Claus Rankin, Knight, Chief Justice, $ 
wo ie and Mr, Justice C. C. Ghose. Gurl 
ties ce ee MALIK RAMLAL i 
v. : P 


February, 1.» THE OFFICIAL ASSIGNEE OF CALCUTTA AND OTHERS,* 


Ins ilvency Adjudication orders of tas Cou-ts—Proserty, vesting of ~Doctrins 
of ratstion bas k— Prosedur —Annulling of adju lication order= Frasa Ni, 
‘ Towns Insolvency Act and Provincial Insolvency Act. 


: Under the’ Presidency Towns Insolvency. Act the title of the trustee relates’ 
back to the date of the first avaliable: act of ee as having: regard to the date 
of the petition, 


“An adjudication ‘order which is prior in tims vests the proparty of the Insolyant 
Shirtless of the doctrine of relation back which might b2 aa in favour of the 
Official Assignee under the later order. 


The. Oficial Assignee of Madras v: The Oficial Assignse of Rangeon (t), 
followed. : Ae 


é . Unless ‘the proseedings ‘sie the prior, Anais order can. be dislodged, 
the Proceedings under the later order will have no effect. - 


-The appellant presented a ‘patitioa in the Delhi Coart for adjudication of the 
frm of Tulsidas Kissendayal and the Dalhi Court mids an order of adjudication. 
against these parties on the 13th Febraary, 1930. At the time these proceedings 
were initiated and taken to completion, the position was that the debtors had 
committed an act of insolvency under the Presidency Towas Insolvency Act.” .O3 
the 4th January, 1930, a patition in insolvency had baen presented against them 
in Calcutta and the High Court in Calcutta oa the 17th January had appointed 
the Official Assignee interim Receiver of their assets in Calcutta, Delhi, Karachi 
and elsewhere. On the 15th February, that is, two days after the date of the 
adjudi ication order of the Delhi Court; the High Court in Calcutta made an 
adjudication order. On the application of the Calcutta adjudicating creditor for 
administration in Calcutta : ‘ 


Held, that it was not open toa Judge of the Calcutta High Court to give a 
direction to the Official Assignee in Calcutta to sell the Calcutta property. 7 

‘That, if in the end the Delhi Court could not bs induced to set aside its own 
order or stay the proceedings thereunder, then it would ba for the High Court in 
Calcutta on a proper application to consider whether it should not stay its own 
proceedings and annul its own adjudication under section a2 of the Presidency 
Towns Insolvency Act. 


Appeal by the Delhi Adjudicating Creditor. 


* Appeal from Original Order No. 96 of 193t, against the order of Mr, Justice 
Ameer Ali, in Insolvency Case No, 10 of 1930; dated the and Angist 1991. 
(1) (1918) L. L. R. 42 Mad. 121. 


Vou GYI- ' O HIGH COURT, 


“The material facts appear from the following judgment of 

‘Anicer “Ali, J. :—This is an application by the Official Assignee 
bf Calcutta for directions with respect ' to the Insolvesicy pi Tulsidas 
Kissendoyal. : a 

In effect the’ Calcutti Official Ans asks whether he should 
“carry on-thé administration of the estate or not, in the latter case the 
administration will be carried on by the Oficial Revers nsolvents 
Estates; Delhi. 

_ Iwill call'these two officers respectively - the s Assignee” ” and 
‘the “ Receiver, ‘ 

On the ‘application of the Calcutta adjudicating creditor, Luchmi- 
narain Kanoria, and the Delhi adjudicating creditor, Malik ` Ramlal, 
both appear. The former wants see, in Calcutta: ‘and the 
latter administration in Delhi. 2 

“The short ficts are as follows: — g ih. A 
“< On the gth January, 1930, ° the Insslvents eae notice of suspen- 
sion of payment in Calcutta, 

On the r74 January, 1930, ° on the: application of Kanoria the 
‘Assignee was appointed interim Receiver of the insolvents’ assets in 
a Delhi, Karachi and elsewhere. : 

- On the r3th february, 1930, the insolvents were adjudicated 
in Delhi on their application. 4 

On the 75êh February, 1933, they were aljulicated in Calcutta 
on Kanoria’s application. 

Applications for annulment of the Delhi PEA were made’ 
both by the Assignee an] Kanorii. The Assignee’s- application was 
dismissed on the 4th August 1930. EDA “application appears 
still -to be pending. 

“On the 23rd June, 1937, Kanoria through his solicitor called upon 
the Assignee to proceed with the sale of the Calcutta Property 
No. 2, Ramlochan Mullick Street. 

-By reason of this letter the pee on the 4th July 1938, filed 
his petition for directions. 

An Affidavit on behalfof Kanoria was filed on the rith July 
193% setting out grounds - for kolang | that ithe kdi atan should 
proceed in Calcutta. < ʻi 

< .On the 25th July, 1937, Malik Ramlal filed an.affidavit contain- 
ing grounds for holding that the administration should take Place 
in Delhi. < 

The matter was first taken up ey me on the.......... sihan I 
granted an adjournment ` by.reason’ of a letter from the: Receiver 
dated the 8th July r93r, asking for time to oppose the application,- - 
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On taking up the mutter to-diy the Assignee has handed me an 
order, signed by the. Judge of the Insolvency Court in Delhi 
injunctinz the Assignee ani Kanoria ; from peeing with the 
administration. 

` (t) Lhave heard Counsel for Kanoria and Ramlal ` fully but at 
the same time I must regard this application purely ag an application 
by the Assignee for directions and not as an application, _ 

(a) By Ramlal for annulment of the Calcutta adjudication or o: 

(b) by Kanoria for an order staying ‘the Delhi adjudication. 

(a) Is of course a perfectly ‘proper proceeding but no. such appli- 
cation has been made and I cannot order Ramlal to do so. 

- (b) Would be a procedure for which there is no jurisdiction. 

(2). This list observation should I think be considered by the 
Delhi Court. Just as this Court has no jurisdiction to injunct Ram- 
lal or the Receiver from proceeding in Delhi, I would suggest that 
the,sime principle applies tothe injunction waich appzars to have 
been issued from the-Delhi Court. 

- However both out of respect for. the order of the Delhi Court 
and on general principle I propose to achieve the. sama result by the 
directions I propose to give to the Assignee. 

(3) The Delhi Court is of [course fully aware of the sha 
applicable where there are adjudications in morežthan: one province, 
is that the Court should cede ‘o that Court where the administration 
cin most conveniently ani properly be carried on. mThe machinery 
by which this is carried out is an order for annulment a shat Court 
which proposes to give way to the other. 

. The subsidiary question therefore arises as to tthe Court in which 
the application for annulment should be made. 

„Iam inclined to think that in the circumstances of this case ae 
an- application could best be determined in Calcutta but, again, for 
the reason that an application for annulment is alréady pending in 
the Delhi Court and also that I consider it desirable to carry the 
principle ‘of concession to its logical conclusion, I consider that the 
application for annulment already pending in Delhi should be pro- 
ceeded with., Should the Delhi Court consider that such application 
can be more conveniently and speedily dealt with in “Calcutta as, 
indeed would appear to. be the case it can aways direct Ramlal here 
to make such application in Calcutta. 

(4) The following are tieJ, directions ares I give: “to the! 


Assignee. | , 
(a). Phe Assignee should take no JADI in the administration until 


further. order, O . ae anu E 


1 


Vou. EVI] HIGH COURT. 


i . tb). This application will be-adjourned for 3 weeks. 

(c) Ehe.conduct of the Assignee will be regulated by the result 
of any application for annulment. made.by Ramlal or. Kanoria. 

-(5) I have -adjourned the matter for .3 weeks in order ‘that 
Kanoria may in the meantime bring his application for annulment 
in Delhi to a hearing. ` 4 

- (6) -A copy of this order. will- be sent tọ the Judge of iie Insol- 
vency Court, Delhi and to the Receiver. 

-Against this-order. the Delhi-Adjudicating Creditor appealed. 

Ste N: N. Sarkar ( Advocate-General),.and Messrs. S: N. Banerjee 
and S. B. Sinka for the.Appellant.. : 

Messrs. SK, Mukherji.and Gregory for the Official Assignee. 

Mr. . Sambhu Nath Banerjee for the Respondent Luchminazain, 
the Calcutta Adjudicating Creditor. : 

. The following judgments were delivered :— 

Rankin, G. J. :—This isan appeal by one Malik Ramlal who is 
stated to have.on the 4th of February 1930. presented a petition in 
the Delhi ‘Court for adjudication of the firm of Tulsidas Kissen- 
dayal andon whose petition the Delhi Courf made an order of 
adjudication against these parties on the 13th of February 1939. 
At the tims these proceedings were initiated and taken to comple- 
tion, the position ‘was that the debtors had .committed an act of 
insolvency under.the Presilency Towns Insolvency Act on the 4th 
of January, a petition in Insolvency bad been presented against them 
in Calcutta: and this Court in Calcutta on the. ryth of January had 
appointed the Official Assignee interim Receiver of their assets in 
Calcutta, Delhi, Karachi and elsewhere. . On the 15th of February, 
that is, two days after the date .of the adjudication order. of the 
Delhi Court this Court .made an adjudication order. In these 
circumstances, an application was mide by the Official Assignee to 
the Delhi Court for an order under section 36 of the Provincial 
Insolvency Act thit that Court should cancel the insolvency pro- 
ceedings pending -before itself or stay those proceedings. That 
application was dismissed by the Delhi:Court. A Calcutta creditor 
had at or about the same time presented a similar application which 
application has not yet been disposed of bythe Delhi Court. In 
these. circumstances, the Official Assignes-in Calcutta who had taken 
possession of-certain Calcutta properties as interim Receiver applied 
to'the learned:Judge :on the Original.Side. sitting in Insolyeney for 
a direction whether. the estate should- stay. under his own manager 
ment or whethér the proceedings ought :to be carried.on by the: 
Official Receiver, Delhi. The learned -Judge before whom it first 
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came made an order and directed thata copy should be sent td the 
Judge of the Ins»lvency Court in Delhi and to the Receiver. 
Nothing happened as a result of that and, on the 1st Septembar 
1931, another learned Judge exercising the Insolvency Jurisdiction 


“of this Court directed the Ofizial Assignee to take steps to sell the 


proparty in his hands, It appears that he also directed the Official 
Assignee to appeal from the orderof the Delhi Court refusing to 
take action under section 36 of the Provincial Insolvency Act. But 
Mr. Roy informs us that this latter course should be infructuous as 
the time for appealing has elapsed. We have, therefore, to say 


_ whether the learned Judge's direction to the Official Assignee to sell 
the Calcutta property in his hands should be allowed to stand. 


Now, it is true that under the Presidency Towns Insolveney Act 
the title of the trustee relates back to the date of the first available 
act of bankruptcy having regard to the date of the petition and in 
this case the act of bankruptcy relied upon by the Calcutta peti- 
tioning creditor was prior to the adjudication order made in Delhi. 
It has, however, been decided inthe case of The Oficial Assignee 


“of Madras y. The Ofizial Assignee of Rangoon (1), that an adjui- 


cation order which is prior in time vests the property of the insolvent 


? regardless of the doctrine of relation back which might be applied in 


favour of the Official Assignee under the later order. In these cit- 
cumstances, it appears to be plain that on the 13th February r930 
the property with which we are concernel really vested in the 
Insolvency Court at Delhi or its Receiver and, in my judgment, it 
was notin these circumstances open to the learnel Juige on the 
tat September 1931 to give a direction to the Official Assignee here 
to sell the Calcutta property. The position is, of course, that, 
unless the proceedings under the prior adjudication order can be 
dislodged, the proceedings under the later order will have no effact, 
and, if it does not seem nesessiry on this application to do more 
than deal with the question whether the property should be soli; 
I miy point out that the course provided by the statute in the 
matter is simply this that if in the enl the Delhi Court cannot be 
induced to set aside its own order gr stay the proceelings there- 
under, then it will be for this Court ona proper application to cən- 
sider whether it should not stay its own proceedings ani annul its 
own adjudication under section 22 of the Presidency Towns Insol- 
vency Act. Ido not think that we ought to make any order under 
that section now. We will leave it toany person who may desire 
to have such an order to apply for it and obtain if he can having 


(1) (1918) I, L. R. 42 Mad. 131. 
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regard, in particular, to the fact that the application by the Calcutta Civie, 
creditor in Delhi has not been disposed of. But all that is necessary 1932. 

on the present appzal to say is that we set aside that part of the Malik Ramlal 


order of the learned Judge by which he directed the Official Assignee’ v. 
to sall the Calcutta property in his hands, ae a is 
; The Official Assignee will have his costs out of any assets that eee 5 
may be in his hands. Both Mr. Roy’s client and Mr. Banerjee’s te Se 
client will have liberty to add their costs in these proceedings before 
the learnei Judge and before us to their proofs in any administration 
in this Court. 
C. C. Ghose, J. :~I agree. 
P. K. Ghose Attorney for the Appellant. 
P. L. Mallick: Attorney for the Respondent. 
A T, M Appeal allowed, 
ORIGINAL CRIMINAL. 
Before Sir George Claus Rankin, Knight, Chief Justize, Mr, Justice 
C. C. Ghose and Mr. Justice S. C. Mallik. 
PUBLISHER OF ‘AMRITA BAZAR PATRIKA’ AND ANOTHIR CRIMINAL, 
1932. 
Y, a d 
August, 134 
; KING-EMPEROR.* gi 


Security, order for Indian Press (Emergency Powsrs) Act (XXIII of 1931), 
Sec. a3—Emergency Powers Ordinance (II of 1932), Sec. 65—Amending 
Ordinance 1933 (VII of 1932), Sec. 2~Ordinance, vtlidity of —Notice, 
requisites of —~Government', meaning of-—Indian Penal Cole (Act XLV of 
1860), Sec. 17—'Government established by lamin British India’—Words 

not coming within the purview of section 4 of the Indian Press (Emergency 

Powers) Act as amended—Burden of proof—Mutters which tind directly or 

indirectly to bring into hatred or contempt the Government established by 

law «Article, how construed—Attempt or incitement to secure a change in the 

form of Government. - 

As the validity of the Ordinance rests neither upon proof of an emergency nor 
upon the recital of an emergency+bat upon the judgment of the Governor-General 


*In the matter of an application under section 23 of Act XXIII of 1991 
(Indian Press Emergency Powers Act): 7 < 
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that immediate action ot this character was necessary, Ordinance of 1932 was 
valid and effective, though it did not commence by a recital to the effect t that å 

emergency had arisen. In no event could the validity of the Ordinance be doter- 
mined by-eviderce adduced before the Court as to whether a state of ‘emergency’ 
did or did not exist. In a Coart of law the Crown cannot b2 ealled upon to prove’ 


PH eal PP Se se 


affirmatively that a state of emergency existed. ` wi A A eat er 
Bhagat Singh v, Tha King- Emperor (1), referred to. Palla ake 
The Indian Press (Emergency Powers) Act, 1931 provides wHat the notice is 
required to contain. The requirement i is “stating or describing the words, ‘signs: 
or visible representations which in its opinion are of ‘the nature described above." 


Where the Local Government have carried out the directions.of thé Indian: 
Press (Emergency Powers) Act, 1931, it is not for the-Court to impose. any further 
requiremen‘s. 

The word ‘Government’. in the phrase ¥ Government’ established by law in 
British India ” boars the meaning as given in section 17 of the Indian: Penal Code. 
The phrase ‘‘Governmeat established by law in British India’ means “ British 
rule and. its representatives as such—the existing political system as distinguished 
from any particular set of administrators. ”” 


Queen Empress v. Bal Gangadhar Tilak (2), followed. 


The Government’s order requiring the publisher and printer of a certain news- 
paper each to furnish a certain amount of security is not bad for not stating the 
particular clause in sub-section (1) of saction 4 of the Indian Press (Emergency 
Powers) Act, 1931, as amended, against which the article in question was found 
to have offended. aA 

Par C. C. Ghoss, F.: In an application under section 23 Ae Act XXIL of 1931 
the Indian Press (Emergency Powers) Act praying that certain, orders of, the 
Governor ‘of Bengal to deposit securities may be sèt aside, the onus of proving 
that the words used by the petitioner did not-oome within the purview of section 4 
of the Indian Press (Emergency Powers) Act as amended by section 9304), of the 
Emergency Powers Ordinance 1932, is on the- petitioner. 

The article must as a matter of law bs read as a whole in a fair, free and liberal 
spirit and should not bs viewed with an eye of narrow and fastidious criticism. 

An altempt or incitement to secure a change in the form of Government is not 
an offence. i 

- Beni Bhushan Roy v. ‘Emmpsror (3), referred to. 

“A Judge should'examine the question whether on a proper "and dispassionate 
teading of the offanding passagas it can ba said that the writer has used words 
which bring the Goverament into hatred or contempt, or excite disaffection 
against it. The totality of the words ‘used in the article must bs taken into 
consideration. l 

The Publisher and the Printer of the ‘Amrita Bazar Patrika’ are 
the Petitioners. 
The material facts appear from the judgment. 


(1) (1931) 53°C. L.J. 383 (389) ; L. R. 58 1. A, t69. - 
(a) (1897) I. L. R, 24 Bom. 112 (135). 
(3) (1907) 1. L. R. 34 Cale. 991 ; 6 C. L. J. 699. 
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Messrs. N. K. Basu ani C, C. Biswas for the Pefitioriers. > "7 Cainer at. 
fhe Advocate-General (Sir Nv N, Siscary ind The Ofg. Standing 1932. 
Counsel (Mr. S. M. ast): for the See: of. State: for India in “Publisher o ot Amrita 
Council. To an AR ina SE ge ag a AS Bazar Entrika 
- The following ideni were: Ned ed pee ae SS King-Einperor: 


Rankin, C. J. :—These ‘two petitions are:by the- Publisher of 
ef the newspaper Amrita Bazar Patrika and the Kéeper of the Amrita 
Bazar Patrika Press under Section 23-0f the Indian Press (Emer: 
gency Powers) Act, XXIII of 1931 -in respect-of: an order. made on 
the zand of June by the Local-Government requiring them to 
deposit security to the amount of Rs: 3,000 each under sub-section 3 
of section. 7 and sub-section 3 of seotion 3 of the:said Act.) This 
order was made in-respsct of an article which appeared in the 
Amrita Bazar Patrika on the 26t of May 1932. entitled “India is in 
travail.” On the merits of the matter-the question before us is 
whether that article contained words “ which- tend, directly or 
indirectly to bring into hatred or contempt the Government esti- 
blished by law in British India or to excite disaffection towards the 
said Government.” .This definition is-contained: in section 4-of the 
Act (XXIII of 1931)-read with section 63.of the Emergency. Powers, 
Ordinance 1932 (IT of. 1932) and section 2 of the Amending : Ordi-, 
nance 1932 (VII of-1932).. Section 63.0f Ordinance II whica - was’ 
promulgated on the 4th January 1932, purported to ‘insert certain; 
additional clauses into section 4 of the Act. In so-doing, the drafte- 
man by mistake omitte1 to insert any governing words to introduce- 
the additional clauses. Ordinance VII,- promulgated on the. 6th of 
February 1932, by section 2 thereof, supplied ‘the omission, the 
words “which tend directly or indirectly” being introduced to 
govern clauses (c) to. (i) added by -section 63 of the former 
Ordinance. , 

Mr. N. K. Basu for ` ‘dhe aiae ne ewa two preliminary 
contentions: “Tae first was that Ordinance VII. does not commence, 
as other Ordiniic2s ` have, done, by a recital to the effect that an 
emergency has arisen. The recital is as follows.: “ Whereas it is 
nécessary to ameni the Emergenc y Powers Ordinance 1932, and the 
prevention of Molestation ani Boycotting Ordinance 1932: Now, 
therefore, in exercise of the power conferred by section 72 of the 
Government of India Act, the Governor-General is pleased to make 
arid promulgate the following Ordinance” Accordingly’ Mr. Basu 
contends that the Ordinance is either wira vires upon” the ground’ 
that thére-wis no em2rgenzy, or else that this Court cannot enforce 
it inthe absence of evidence to the effect that there was an emer- 
gency. In my judgment there is no foundation for. this argument. 
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It was pointed out by the Judicial Committee in the case of 
Bhagat Singh v. The King-Emperor (1), that “ a state of emergency 
is something that does not permit of any exact definition: It con- 
notes a state of matters calling for drastic action, which is to be 
judged assuch by some one. Itis more than obvious that that 
some one must be the Governor-General, and he alone,” Accord- 
ingly the Judicial Committee rejected the suggestion that in a Cour? 
of Law the Crown can be called upon to prove affirmatively that a 
state of emergency existed. In the present case the Governor- 
General, on the 4th of January 1932, was of opinion and declared 
that an emergency had arisen which made it necessary to confer 
upon Government, infer alia, special powers to deal with cases where | 
words had been published of the character defined by section 63 of 
Ordinance II of 1932. Certain words having been left out per incu- 
riam, on the 6th of February 1932 the Governor-General declared 
that it was necessary to amend the previous Ordinance and that he 
was doing so in exercise of the power conferred by section 72 of the 
Government of India Act. As the validity of the Ordinance rests 
neither upon proof of an emergency nor upon the recital of an 
emergency but upon the judgment of the Governor-General that 
immediate action of this character was necessary, there is, in my 
judgment, no basis for the contention that the Ordinance was not 
valid and effective. In no event could the validity of the Ordinance 
be determined by evidence adduced before the Court as to whether 
a state of emergency did or did not exist. 


The second contention of Mr. Basu was to the effect that the 
Government’s order was bad because it did not state the particular 
clause in sub-section 1 of section 4 of the Indian Press (Emergency 
Powers) Act, 193t as amended, against which the article in question 
was found to have offended. The Act itself, however, carefully pro- 
vides what the notice is required to contain. The provision is not 
framed in the same manner as in previous Press Aéts. The require- 
ment is “ stating or describing the words, signs dr visible representa- 
tions which in its opinion are of the nature described above.” In 
the present case the Local Government have carried out the direc- 
tions of the Act and itis not for this Court to impose any further 
requirements, This contention therefore fails, _ 

Upon the question of merits it is to be noticed that. the 
article objected tois stated to be a ciroular letter issued by 
Mr. S. K. George to all Christians in India. Mr. S. K. George is 
described in the article as “ Lecturer (Resigned) Bishop’s College, 


(t) (1931) L, R, 581. A. 169; 53 C. L. J. 383. 
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Calcutta ” though the headlines to the article improve upon this by 
describing him as “an emeritus professor” and his circular letter 
as e “sermon.” The general argument of the article is that 
Mahatma Gandhi has been raised by God and is a divinely inspired 
prophet ; that Christianity in India is on ita trial because though 
Indians in general are sure to follow him, Indian Christians are not 
equally certain to do so, whereas their religion requires them to do 
fo. Inthe course of this argument it becomes plain that itisa 
religious argument about political matters : that the prophet is 
engaged in a national struggle and that the national struggle is a 
struggle against British rule in India. This struggle is described as 
one which “ will be swift and the issue decisive,” and it is further 
described as Holy War. It is further stated that to join in it “ it is 
our Christian duty, due both to God and country.” The method 
ofthe struggle is described as non-violence which is also said to be 
the Way of the Cross. Christians are invited to give the fullest 
co-operation “ with the country ” in what are described as two items 
of constructive work, namely Khaddar and Prohibition. “ But if 
individual Christians feel they ought to do more, they ought to do 
so in the name of Christ we serve.” A leading passage in this 
somewhat exalted argument is as follows :—-“ For it is our conviction 
that Mahatma Gandhi has been raised up by God in these days, as 
Moses of old, to lead his people out of the desolation of foreign 
domination, and to set their feet on the path of self-realisation and 
World-service. But the representatives of Insolent Might have, as 
of old, driven from before their faces the people’s representative and 
God’s.” There are other passages in which British rule in India is 
equated with reactionary measures and “ injustice and oppression. ” 

The question before us is whether the article contains matter 
which tends directly or inlirectly to bring into hatred or contempt 
the Goverment established by law-in British India or to excite dis- 
affection towards the said Government, 


The first argument on behalf of the applicants is that the criti- 
cism or denunciation or polemic in the article is not directed against 
the Government established by law in British India. It was suggested 
that it was directed against the English people as a whole or the 
present Secretary of State as an individual. An attempt was made 
to give a special meaning to the phrase “ Government established 
by law in British India” by a reference to the definitions in sec- 
tion 3, Clauses 22 and 29 of the General Clauses Act (X of 1897) 
of the phrases “ Government of India ” ani “ Local Government. ” 
These, however, are not the phrases to be interpreted, Section 17 
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of the- Indian Penal Code contuins this definition of the word 
“Government ”-namely: “ The person or persons authorised by: 
law -to administer executive Government in any part of- British: 
India.” - In Zi/ak's case (r) ' Strachey J. sail “ Lastly the authority 
or institution aginst which it is an offence to excite or attempt to 
excite feelings-of disaffection is the Government established by law 
in British India. What is the meaning of that expression? It meang 
inmy opinion British Rule andits representatives as such—the 
existing political system as distinguished from any particular set of 
administrators.” It appears to me to be abundantly clear that the 
polemic of the article is directe 1 against the Government established 
by-law in British India. Indeed on the face of the article British 
Rule in India is clearly enough the “ foreign domination” from 
which the desolation proceeds ; its representatives are “ the repre- 
sentatives of Insolent Might, ” the persons responsible for the 
“ reactionary ‘measures ” and for the “injustices and oppression. ” 

It remains therefore to enquire whether the:passages in respect of 
which the- Local Government made its order tend directly or 
indirectly to bring the Government into hatred or contempt or to 
excite- disaffection towards it. It appears to me to be reasonably- 
plain that they do and that they dosa quite directly. Mr. Basu very- 
properly invited us to consiler whether the more denuneiatory 
expressions might not be regarded as harmless or at least as rhetori- 
cal expressions which it was not fiir to take-at the foot of the letter, 
Some of them, moreover are conventional expressions or stock 
phrases‘largely employed in sermons or religious addresses. The 
parallel, for example, between Mahatm: Gandhi ani Moses, a prò- 
phet who led tha Israelitiss oat of the lani of bondage, namely; 
Egypt, is no doubt a biblical way of praising Mahatma Gandhi. 
Even although we are not dealing with the question of intention 
under Section 124 of the Indian Penil Code but with the question 
of tendency under the Indian Press (Emergency Powers) Act, 1931, 
Iam not unwilling to make some allowance for pulpit rhetoric. 
These considerations, however. do not obscure the fict that it is part 
of the substance.of the circular that the praise of Mahatm1 Gandhi. 
is based upon his opposition to British Rale in Inlia and that in 
order to heighten his character asa divinely inspired prophet, the 
author of the circular is 1e1 into conventional abuse of Government, 
the -epithets employed being. those which -he thought most: likely 
to appeal sta: Christians as being. forceful denunciation. | This 
denunciation ib entirely general. sa faras:I çan sse. It does. nat 
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‘seem to be an objection to any particular measures or criticism of 
any particular administrative acts. The ground of denunciation is 193, 
that British Rule in India is foreign domination. The insolence, Publisher of Amrita 
-reactionary measures, injustice and oppression are introduced, so fat Bazar Patrika 
as I can see, as other phases in the same thing and not as criticisms King-Emperor. 
of any measures in particular. Ifthe author’s main purpose is not — 
éo excite hatred or contempt or disaffection, (the supposition is a Kahi 6 
little difficult) then in aid of some other purpose he has put together 
a collection of epitl ets which are highly abusive and upon thé 
question’ whether the tendency of the passages isto bring into 
hatred or contempt, or to excite disaffection towards the Govern- 
ment, it is, in my judgment, quite impossible to give a Bading in 
the negative. 
These applications must accordingly be dismissed. I would 
:make no order as to costs. i 


C. C. Ghose, J :—These are two applications (1) by Tarit 
Kanti Biswas—publisher of the newspaper “Amrita Bazar Patrika” 
and (2) by Mrinal Kanti Ghosh—keeper of the Amrita Bazar 
Patrika Press under Section 23 of Act XXIII of r931 [the Indian 
Press (Emergency Powers Act)] praying that certain orders of 
the Governor of Bengal in Council dated the 22nd June 1932 
calling upon the petitioners to deposit sccurities to the amount 
of Rs. 3,000 each may be set aside in the circumstances set out | 
in the petitions, 

Under the orders of the Governor of Bengal in Council notices 
under sub-section (3) cf section 3 of the Indian Press (Emergency | 
Powers) Act, 1931 dated the 22nd June 1932 were served on the 
petitioners directing them to deposit with the Chief Presidency 
Magistrate, Calcutta, securities to the amount of Rs. 3,000 each 
in money or the equivalent thereof in securities of the Govern- 
ment of India on or before the 26th July 1932. ` The securities 
demanded have been deposited with the Magistrate, : 

According to the Local Government, the petitioners have 
respéctively published and printed in the “Amrita Bazar Patrika” 
on the 26th May 1932 an article headed “India in travail” by one 
S. K. George containing, it is said, words of the nature described 
in sub-section (1) of section 4 of the said Indian Press (Emergency 
Powers) Act, 1931 as amended by section 63 of the Emergency 
Powers Ordinance 1932 and further amended-by Ordinance ‘VII of 
1932, the objectionable passages wherein being set out in the 
annexure to the order of the Local Government ; and the question: 
now for our decision is whether the said objectionable passages 
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do or do not contain any “words, signs or mails E e. 
of the nature described above. 


Before I deal with the merits of the applications I desire 
to notice two arguments of a technical nature raised by 
Mr. N. K. Basu on tehalf of the petitioners. It is argued that, 
although the preamble to the Emergency Powers Ordinance 19332, 
contained a recital of an emergenzy having arisen, there was ne 
such recital in Ordinance No. VII of 1932 and that in the circums- 
tances the Governor-General had no power to promulgate the 
last’ mentioned Ordinance. In the second place, it is argued 
that inasmuch as the order of the Local Government did not 
specify which of the clauses of sub-section (1) of section 4 of the 
said Indian Press (Emergency Powers) Act, 1931 as amended 
by section 63 of the Emergéncy Powers Ordinance 1932 had been 
contravened by the petitioners, the order. of the Local Government. 
was vague and illegal and that in the circumstances, the Local 
Government had no power to demand of the pEnHonerk S securities 
in manner referred to above. 


As regards the first point, it may ie stated at once that it was 
the subject of debate and decision in the “Ananda Bazar Patrika” 
case in which judgment was delivered by this Court on the and 
August last. For the reasons given in my judgment in the said 
case I am of opinion that Mr. Basu’s first point has no substance 
in it and that it must be negatived. ` 


As regards the second point taken by Mr. Basu I am of opinion 
that having regard to the wide language used in sub-section (3) 
of Section 3 of the Indian Press (Emergency Powers) Act, 1931, 
there has been sufficient compliance on the part of the Local 
Government and that in law the action taken by the Local Govern- 
ment cannot be questioned or attacked in manner indicated by Mr. 
Basu. Mr. Basu’s second point, therefore, must also be negatived. 

It is apparent that the contention of the Local Government is 
that the words used in the objectionable passages are hit by the 
provisions- ‘of section 63 clause (d) of the Emergency Powers 
Ordinance 1932 ; in other words, the contention is that the words 
used tend directly or indirectly to “bring into hatred or contempt 
the Government established by law in British India or to ‘excite 
disaffection towards the said Government”. For the’ purpose of 
determining this question it is, in my opinion, necessary to set 
out the entire article wherein the objectionable passages occur. 
The article is set out below ; I have numbered init the passages 
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. 
held to be objectionable by the Local Government and put them 
into separate paragraphs ; 

“Dear Fellow-Believers, 

“The story of our religion is nothing but the record of the 
appearances of Divinely inspired prophets coming forward with 
compelling messages for their times, to lead their fellow-men to 
fuller life and closer walk with God. But that story is also full 
of warnings to us, not to fail to discern the signs of the times, 
to know the day of our visitation, for it has been the lot of most 
of those prophets to be despised and rejected in their own genera- 
tion, though later ages have built their tombs and enshrined 
their memory. It is India’s glory that in these latter days God 
has raised up a prophet, like unto these ancient men of God, from 
among her children. 

(1) “Forit is our conviction that Mahatma Gandhi has been 
raised up by God in these days, as Moses of old to lead his people 
out of the desolation of foreign domination, and to set their feet 
on the path of self-realisation and World-service. But the represen- 
tatives of Insolent Might have, as of old, driven from before their 
faces the people’s representative and God’s. 


“But what of the people? Will they too reject and disown 
him ?. We are persuaded better of the people of India asa whole. 
For India has never stoned her prophets or rejected those 
that have been sent to her. But what of our Christian Minority ? 

(2) “India is on trial We are confident that her people 
will come out vindicated and triumphant out of this travail. But 
Christianity in India is also on its trial. We wish we could have 
been equally confident about that issue too. So far Indian Christians, 
as a community, have held aloof from the National Struggle, and all- 
owed their inaction to be interpreted as acquiescence in reactionary 
measures and thus estranged themselves from their countrymen 
whom they seem to serve. But we trust they will not miss this 
last great opportunity to take their Religion to. the heart of the 
New India in the making. For this time the Struggle will be swift 
and the issue decisive. 

“We, Christians ought to be devoutly thankful that, that struggle 
is directed along strictly non-violent lines, enabling us to bear our 
part in it with a clear conscience. 

(3) “To us our Christian profession has already committed 
us to this struggle both as to'its objective and its method. Foras 
Christians we are bound to stand out against all injustice and oppres- 
sion and we take. it, it needs no labouring the point at this time that 
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British Rule in India, in spite of all its seeming benefits, has in 
its totality done more harm than good to the country ; and that 
in the interests both of India and Britain, the present relations 
between the two countries must be radically altered. 

“As to non-violence, it is our Master’s method ; the Way of the 
Cross: and it is certainly up to us to be interpreters of its 
meaning and guardians of its integrity in the Holy War that hag 
already begun. ; i 


(4) “If we appeal to Indian Christian men and women in 
all parts of the country, it is because we believe that this movement 
will lead to a partial realisation at least of that great goal before 
mankind, the Kingdom of God, of which our prophets have seen 
visions and for which our Lord lived and died. It is,our Chris- 
tian duty, due both to God and country, to help in the realisation 
of that Ideal, May we not be found wanting in this hour of our 
trial. 

“As to methods and programme, Mahatmaji in his last appeal 
to the Community, issued through the Nationalist Christian Party 
of Bombay has suggested two items in which Indian Christians 
can and ought to join. These are Khaddar and Prohibition. 
As he puts it, he has felt that the poor Indian Christian Com- 
munity needs Khaddar as much as any other community in the 
land, for its economic salvation. So he expresses the hope in 
his own inimitable language that, ‘every Indian Christian house 
will be adorned with the Charka and every Indian Christian body 
with Khaddar spun and woven by the hands of their poor country- 
men and countrywomen.’ 


“As for prohibition, he could not understand, he says, how 
a Christian could take intoxicating drink. If we, Christians have 
not been in the forefront of this work it is because we have been 
culpably indifferent to one of the curses, that is, ruining our 
country.” 

“The fullest co-operation with the country in these two items 
of constructive work seems to us the least the Indian Christian 
Community as a whole can do at this juncture, :” ss 

(5) “But if individual Christians feel they ought to do more, 
they ought to do so in the name of the Christ we serve and we 
appeal to all Christian Churches and leaders to send them forth 
with their blessings and to uphold them-with their prayers.” 

In paragraph (1) of the said objectionable passages the words 
taken exception to on behalf of the Crown are “the desolution 
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of foreign domination” and the “representatives of Insolent 
Night.” 

In paragraph (2) the words taken exception to are “reactionary 
measures” and “for this time the Struggle will be swift and the 
issue decisive.” l 

In paragraph (3) the words taken exception to are “injustice 
and oppression” and “British rule has in its totality done more 
harm than good,” 

The learned Advocate-General who appeared for the Crown 
stated that it was not necessary to take into consideration any of the 
expressions in the other paragraphs of the objectionable passages, 
because the expressions already referred to were sufficient for 
his purpose as showing conclusively that the writer was bent upon 
dwelling adversely on the foreign origin and character of the 
Government. It was contended that the writer had thereby brought 
himself within the rule laid down by Mr. Justice Strachey in the 
Tilak case (t) and that in the circumstances the petitioners could 
not be heard to say that the words used by them did not come 
within the purview of section 4 of the Indian Press (Emergency 
Powers) Act as amended by 63 (d) of the Emergency Powers 
Ordinance 1932. On the other hand, Mr. N. K. Basu on be- 
half of the petitioners contended that, although it was perfectly 
true that the intention of the writer was not a circumstance which 
could be taken by us into consideration in the present proceedings, 
yet for the purpose of finding out the meaning of the words used 
in the said objectionable passages, regard must be had to the 
entirety of the article and to the context in which they appear. 

The onus of proof in a case like the present is on the petitioners 
and they have to-prove a negative; but while that is so, there 
is no reason to hold thata canon of construction, different from 
what ig ordinarily applicable to matters which form the subject 
of prosecutions under section 124A, I. P. C, must be applied in 
respect of the article set out above. I would therefore hold that 
the article in the present case must as a matter of law, be read 
as a whole in a fair, free and liberal spirit and should not be viewed 
with an eye of narrow and fastidious criticism, 

As I read the article, it is, to my mind, a call to Indian Christians 
to see that the present political relations. between Great Britain and 
India are radically altered and that such alteration should take place 
swiftly or without delay. The struggle to achieve this object is des- 
cribed figuratively as if it were a Holy War and the writer says that 


(1) (1897) I. L. R. 22 Bom, 112 (137). . 


167 


CRIMINAL. 


1932. 


kana 
Publisher of Amrita 
Bazar Patrika 


Vs 4 
King-Emperor. * 


C. C. Ghose, y. 


168 


CRIMINAL. 


1932. 
Naya? 


.Publisher of Amrita 
-Bazar ToS 


King-Emperor. 
CIC. Ghose, F. 


THE CALCUTTA LAW JOURNAL: [Vou LVI 


the methods to be employed by those who take part in this struggle 
must proceed on the lines of non-violence which, according to the 
writer, is the way of the Cross. The writer himself is a Christian 
and he believes that the Cross is an eternal principle, an immortal 
and inexhaustible source of strength and power. In other words, 
the writer believes that there isin the Cross alreidy present and 
available a limitless store of spiritual power and of divine goodwill 
through which everything may be achieved. It is apparent that it is 
in this frame of mind-that the writer composed the article set out 
above. Itis,in my opinion, entirely wrong to say that the article 
is a crusade against the British Government under the guise of a 
religious-sermon. 

Bearing the above in mind and being not unmindful that an 
attempt or incitement to secure a change in the form of Government 
is not an offence [see Zn re: Beni Bhushan Roy (1)], and also of the 
fact that the object of the recent legislation is to strike at those who 
advocate violent or revolutionary action or those who obstruct thé 
paths of peace and ordered progress, I now proceed to examine the 
question whether on a proper and dispassionate reading of the 
offending passages it can be said that the writer has used words— 
which bring the Government into hatred or contempt or excite dis- 
affection against it. In the first of the sail objectionable paragraphs 
the writer states that “ Mahatma Gandhi has been raised up by God 
as Moses of Old to lead his people out of the desolation of foreign 
domination and to set their feet on the path of selfrealisation and 
World service.” Any student of the Bible need not be reminded 
that the comparison of Mahatma Gandhi to Moses was not to be 
and could not be taken literally and that the words used could not 
possibly mean that Mr. Gandhi is engaged in the deliverance of 
India’s people in the same manner as Moses secured the deliverance | 
of the Israelites out of the clutches of Pharaoh. Itis, ifone may 
say so, a mere historical panegyric upon Mr. Gandhi or a rhetorical 
flourish rather than an attack upon the-Government. It is true that 
the writer speaks of leading the people out of “the desolation of 
foreign domination ”, but what he really means is that an attempt 
is being made so that the people may be rid of the mortification 
that may be felt of being under alien rule and that with an early 
transformation or alteration of the present political relations between 
India and Britain the people of India may be called to a larger 
destiny, i. e, to quote the words of the present Prime Minister of 
England “ that the British Raj is there not for perpetual domina- 
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tion ” and that “the people of India should not for ever be silent 
and negative subordinates to foreign rule ” (See House of Commons 
Command paper No. 3778 at P. 498). Ido not read this passage 
as suggesting that the connection between India and Britain should 
be brought to an end now or at any time by means of what may be 
called direct or violent action or otherwise, nor do I think that the 
contention can rightfully be maintained, if one has the whole article 
in mind, that the writer is suggesting that alien rule has made India 
desolate in a physical or material sense. The expression “ foreign 
domination ” by itself cannot possibly come under Section 63(d) of 
the Emergency Powers Ordinance 1932. The only question is 
whether the presence of the word “desolation” in the context in 
which it appears is sufficient to show that the writer is hit by 
Section 63(d) of the Ordinance. If an innocent meaning can be 
legitimately given to the expression, I see no compelling necessity 
to hold that the writer can be roped in by the wide words of the 
Ordinance. And so long as criticism or expression Of opinion of 
any sort is allowed it is not right that isolated expressions should be 
subjected to scrutiny under the microscope as it were and a sinister 
meaning ferretted out and drastic action taken under the Emergency 
Powers Ordinance 1932. The word ‘desolation’ means, among 
others, deprivation of comfort ‘dreary sorrow’ or ‘grief’ (see the 
Oxford Dictionary Vol. 3 P, 250; see also Lord Morley’s Voltaire 
where he speaks of “the hopeless inner desolation which is the 
unbroken lot of myriads”). The way in which I read itis, in my 
opinion, consistent with the remainder of the article and I am not 
prepared to hold that by the use of the words referred to above 
the writer has brought himself within the mischief of Section 63(d). 

I now come to the expression “the representatives of Insolent 
Might have, as of old, driven from before their faces the people’s 
representative and God’s.” Now, the expression “ Insolent Might” 
strikes one as peculiar ; but a cursory acquaintance with Biblical 
literature is sufficient to show that the expression is merely a para- 
phrase of “pride of power” or “loftiness”: or “ arrogancy ” 
or “haughtiness” referred to in several passages in the Bible, 
I should read the expression “the representatives of Insolent 
Might” as meaning people who personify or embody in. them 
“pride of power”, or to, put it shortly, who are exceedingly 
proud. The expression “ driven from before their faces ” is a Biblical 
Hebraism or Hebrew idiom (See the Oxford Dictionary Vol. IV, 
P. 5 column x para 2), and the sentence taken asa whole, in my 
opinion, means nothing more than this that the mighty people i, e, 
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people who personify or embody in themselves ‘pride of power’ have 
driven away from themselves or refused to admit in audience or 
grant an audience to, the people’s representative who,’ according to 
the writer, is also God’s representative. I am not concerned to find 
out whether the action taken by the authorities to which the writer 
takes exception was right and proper or otherwise or whether the 
criticism by the writer was just ; but all that I am concerned with at 
the moment is to see whether the writer has brought himself within 
the wide words of the provisions of the law referred to above. In 
my opinion, the paragraph in question reid in the way which I have 
indicated is capable of yielding a rational meaning and the writer, is 
not hit by Section 63(d) of the said Ordinance. 

As regards the expressions in paragraph (2) commented on by 
the learned Advocate-General, here again the key tothe same and 
indeed to the whole article itself is to te found inthe expression 
“ the present relations between the two countries must be “ radically 
altered.” The word “struggle” cannot possibly mean that the 
struggle will be one of a violent character; the writer indicates suffi- 
ciently that it is or will be a moral struggle; and beyond this no 
other suggestion is possible. The writers suggestion is that the rela- 
tions between the two countries must be radically altered—by follow- 
ing whose methods ?—~not the methods of violent or revolutionary 
people but the method of Christ, the Way of the Crossive., self- 
suffering and self-sacrifice. 

The writer speaks of acquiescence in “reactionary measures ” 
and says that British Rule in its totality has, done more harm than 
good. I should be sorry to think that these expressions can attract 
the provisions of Section 63 Clause (d) of the Ordinance and I will 
not therefore pause to dwell on it, 4 

As regards the other expressions referred to'in paragraph (3) of 
the objectionable paragraphs the idea apparently is that thé Christian 
isthe redresser of all human wrongs and therefore it is.suggested 
that he should see that the present political deadlock should be 


- ended and also see to the amelioration of the present political rela- 


tions between the two countries the idea being that such early 
amelioration would conduce to the happiness -and contentment of 
the people of both Great Britain and India, the destinies of which 
have been woven together by Providence. 

Lam prepared to admit that some of the words used are some- 
what crude, but that is neither here nor there. The totality of the 
words used in the article, I repeat, must be taken into consideration 
and the main-question is whether, taking all the expression together 
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as used in the said ‘article the writer has brought into hatred or con- 
tempt the Government established by law in British India or has 
excited disaffection towards it. I would answer the question in the 
negative. ; 

It is said that the writer has contravened the rule laid down by 
Mr. Justice Strachey ; I would point out that what was considered 
seditious under 124A, I. P. C. in 1897 may not necessarily be held 
to be so in 1932. one cannot shut one’s eyes to changes in political 
conceptions due to the march of events and to the declared objec- 
tives of the Government of the day. 

. After the most anxious consideration, I am of opinion that if one 
reads the whole article dispassionately written as it has been 
obviously by a Christian with a certain amount of knowledge of the 


Bible and of Bible history, the orders made by the Local Govern . 


ment should be set aside. I would, therefore, allow the applications, 
set aside the orders of the Lecal Government and direct refunds of 
the securities'‘already deposited. 

Mallik,.J. :—I have had the-advantage of reading the two judg- 


ments which have just Leen pronounced. I agree in the view that- 


the technical points that were raised on behalf of the petitioners have 
no substance in them, 


On merits I would agree with the learned Chief Justice in the ; 


view that he has taken of the matter. Apart from technicalities the 
accusations that were made against Governthent were, 

(i) that desolation had been caused by foreign domination, 

(ii) that, they were the representatives of Insolent Might, 

(iii) that they had adopted reactionary measures and 

(iv) that- they had done injustice and oppression. 

The question is whether these charges tend to excite hatred or 
disaffection towards Government. ‘Taking the expressions used in 
their plain and ordinary meaning I have no doubt in my mind that 
they do. “As regards the sense in which an ordinary reader of the 
article would understand the expressions something might be said in 
favour of the petitioners if on reading the article as a whole (as one 
must do when trying to find out the real import of the words and 
expressions used) one could take it as a call on the Indian Christians 
to co-operate in the work of the moral and religious uplift only of 


‘ the people of India. But the article is a mixture of a religious 


sermon and a political harangue. It mentions no doubt ‘World 
Service’ and ‘the Kingdom of God’. But it mentions also Khaddar 
as one of the methods for attaining the object. It is true the writer 
advocates non-violent methods for attaining the object and the final 
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1932. wrong would not necessarily mean that no feeling of hatred or djs- 
Publisher of Amrita Affection can be entertained towards the doer of that wrong. 

Bazar Patrika I would therefore dismiss the applications, making no order as 


King-Emperor. to costs. 
Wh, Mr. B. K. Basu of Messrs. G. C. Chunder & Co. : Attorney 


Mallik, F. ; 
—_ for the Applicants. 
Mr. S. S. Hodsai : Attorney for the Secretary of State for India 
in Council. 
A. Ts Me Applications dismissed. 
| APPELLATE CIVIL. 
oe, Before Mr. Justice. M. N. Mukerji and Mr. Justice Bartley. 
Givin, © " MUNSHI ABDUL LATIFF 
6 mes = 
1932. i v. 
April, 29. a GOPESWAR CHATTORAJ.* 


5 Agent—Pariner—T. est—Receipt of a share in the profits of a business—Revo- 
cation of agent’s authority—Withdrawal of power to receive advances— 
Pleading—Limitation Act (IX of 1908) Sch. I. Art. 89, 


The receipt by a person of a share in the profits of a business is prima facts 
evidence that he is a partner in the business. Itis nota conclusive test of 
partnership. g 


si, 


Ross v, Parkytis (1) ; Cox v. Hickman (2) and other cases referred to’ 


An agreement to share all profit and all loss is an agreemant of partnership 
even though the word ‘partner’ or ‘partnership’ does not occur in the agreement ; 
while even though some losses are to be shared in by the parties the agreement 
z may show that a partnership was not intended. The test is whether not only 
was there a common business but a common interest of all the parties in it. 


When the division of work (such as in a partnership concern the duty is 
devolved to one partner, to decide upon what contracts should be undertaken, or 
to enter into contracts in his own name, and to another to finance the enterprise 
and to a third to manage or carry out the work) is founded not merely on mutual 


* Appeal from Original Decree No. 468 of 1928 with cross-objection, against 
the decree of Babu Upendra Kumar’ Kar, Subordinate Judge of Burdwan at 
Asansol, dated the 31st August, 1928. 


“+ (1) (1875) 20 Eq. 331. (2) (1860) 8 H.L. C. 268. 
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e 
consent given for the sake of mutual convenience but is founded on an assertion 


ofa right and to the exclusion of others, more cogent proof is necessary to hold 
that notwithstanding all this the intention was to create a partnership. 

Under Article 89 Sch. Lof the Limitation Act, the refusal need not always be 
express and may be inferred from circumstances. A failure to comply witha 
definite demand may sometime amount to a refusal. 

Whatever may be the words used in the pleadings, the relationship between the 
parties is to be determined upon the real character of the transaction between 
them. 


Every partner is an agent of the firm and his other partners for the purposes of 
the business of the partnership. 


The essential ingredients of the transactioa between the parties were that the 
business for loading and unloading wagons for the Indian Iron and Steel Company 
Limited was to remain in the name of the plaintiff and so far at any rate as the 
Company was concerned, it was the plaintiff who would take the work under the 
contract from the Company, he would make over the work for management to 
defendant, and the defendant would get 12 annas share out of the net profits as 
his remuneration, the plaintiff would get the remaining 4 annas thereof but would 
not be liable for the loss, if any. The plaintiff was not under any obligation to 
disclose the nams of the defendant to the Company ; the work was to stand in 
plaintiff's own name so far as the Company was concerned. There was nothing 
to suggest that the Company was going to hold anybody ‘else Jiable -for any loss 
that might be caused. g 


Held, that the relationship batween the parties was not that of partners but 
that of principal and agent, the test applied being that the common business was 
to be carried on by the defendant on behalf of the plaintiff so that the plaintiff 
could bz regarded as the principal. 


That in the circumstances of the case the defendant was liable to render 
account to the plaintiff. 


Appeal by the Plaintiff. 
Suit for account and for damages, 
The material facts appear from the judgment. 
Messrs. Hiralal Chakravarty and Shyamadas Bhattacharjee for 
the Appellant. 
Messrs. Bankim Chandra Mukherjee, Purna Chandra Chatterjee 
and Kamalakhshya Basu for the Respondent. 
i C A V 
The following judgment was delivered : 
This is an appeal by the plaintif froma decree dismissing his 
suit for accounts and for damages. 
Shortly put the plaintiff’s case was as follows :— 
The plaintiff had worked as a contractor for loading and unload- 
ing wagons for the Indian Iron and Steel Company Limited at Santa 
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for along time. As he had various other businesses to attend to, 
it was inconvenient for him to look after the said contract work 
personally, and so he made up his mind to appoint somebody ‘to 
whom he might entrust the same. The defendant, who is a pleader, 
on coming to know of his intention, approached him to be so 
appointed. Upon that it was agreed between the plaintiff and the 
defendant that the defendant would carry on and look after the | 
business, by bestowing personal labour, and would receive advances 
from the Company and make advances from his own pocket, when- 
ever necessary, would keep proper accounts of all income and 
expenditure and explain the same to the plaintiff, and would be 
liable to make good to the plaintiff all losses that would accrue by 
reason of negligent performance of the work ; and that the profits 
would be divided half and half between the parties, but the loss, if 
any, would be borne entirely by the defendant. The defendant 


i worked under this arrangement from the 1st November'rg1g till the 


15th April r921. During this period the defendant was negligent in 
the perfomance of the work he was entrusted with, ‘and was also 
guilty of misfeasance and malfeasance, and did not render accounts. 
Consequently, on the 15th April 1927, the plaintiff wrote to the 
Company withdrawing the powers which he had conferred on the 
defendant to receive payments and do other acts on his behalf, 
and since then all connection of the defendant with the plaintif 
and with the business ceased. The defendant had paid to the 


H plaintif in all Rs. r200. The prayers in the plaint were that it 
` might be held that the defendant was bound to render account 
to the plaintiff for the period from the rst November 1919 to 


the rsth April 1921, that he might be ordered to render such 
account, and that a decree might be passed against him.for such 
amount as might be found due as the result of accounting and 
also for a sum of Rs. 4376-3 annas which the Company. had 
deducted from the plaintiff's bills, after the defendant had ceased to 
work, on account of demurrage, back charges and store charges, 
for work which the defendant had done during the aforesaid 
period. KA i oe 

The defendant took various pleas. It was averred that the 
suit was not maintainable in the form in which it was laid, be- 
cause the relationship between the plaintiff and the deféndant 
was not that of principal and agent, but that it was agreed bet- 
ween the plaintiff and the defendant’s son Modan Gopal that the 
plaintiff would renew the contract with the company in his own 
name, that Modan Gopal would allow the plaintiff's name to stand 
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. . ~ . 
in the office of the company and would carry out the works relating SA 


to the contract with his own men and money and keep the 1932. 
actounts, but that the defendant only managed ‘the business for Munshi Abdul Latiff 
his son and had no liability to account. The terms, according 
to the defence, were that out of the net profits the plaintiff would 
get 4 annas and the defendant rz annas, but it was admitted 
tbat the plaintif was not to be liable for loss if any. It was 
° denied that any amount had been deducted from the plaintiffs 
bills as alleged in the plaint. Charges of negligence, misfeasance and 
malfeasance were repudiated, and on the other hand it was contended 
that the business, which at the inception of that partnership was in 
ruins, attained a flourishing state during the defendant’s manage- 
ment. Limitation was pleaded, it being said that the defendant 
worked till the 5th April 192r on which date he was removed by 
the plaintiff. It was also asserted that the plaintiff had received 
not Rs rzoo only but in all Rs. 2517. 

‘The Subordinate Judge held that the suit failed on the preli- 
minary ground that it was not maintainable in the form in which 
it was laid. He nevertherless dealt with all the issues which had 
been framed and recorded his conclusions thereon. In the result 
he dismissed the suit. 

The first and most important question for consideration in 
this appeal is whether the suit in the form in which it was brought, 
was maintainable. The Subordinate Judge held that the business 
in question was a partnership business within the meaning of 
section 239 of the Contract Act, that the plaint was framed as 
if the relations between the parties were as those of principal and 
agent while in reality the parties were partners, and that as the 
particulars required by*Form No. 49 of Appendix A of the Code 
had not been given no decree in Form No. 21 of Appendix D of 
the Code could be made. He held, therefore, that the claim 
for accounts was not maintainable and that, inasmuch as the claim 
for damages was inseparable from the claim for accounts the latter 
claim too was incompetent. 

Now, it is quite true that the frame of the suit was not that of a 
partnership action, and read carefully the plaint would seem to 
suggest that the cause of action was founded on such relations as 
exist between a principal and an agent, though the terms ‘principal’ 
and ‘agent’ appear nowhere in it. At the same time it is only fair 
to say that the defendant in his written statements nowhere expli- 
citly took the plea that it wasa partnership that existed between 
the plaintiff and Modan Gopal ; but that, ‘on the other hand, an out - 
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and out transfer of thè business or rather its goodwill to Modan 
Gopal was suggested, it being said that the plaintif was to get a 
4 annas share of the net profits. The Subordinate Judge notieed 
this difficulty, for he observed :— 

“The defendant’s case as made in the written statement is that 
the plaintiff transferred his business to the said Modan Gopal in 
consideration of participation in the net profits of the business to 
the extent of 4 annas outof 16 annas, and hence it is clear there” 
was no allegation of partnership in the written statements. ” 

The Subordinate Judge, however, thought, and in this respect he 
was right, that whatever might have been the words used in the 
pleadings, the relationship between the parties was to be determined 
upon the real character of the contract between them, which in his 
opinion, was a partnership contract. 

There is no document evidencing the contract, nor any direct 
oral evidence beyond what the plaintiff and the defendant themselves 


-have given as witnesses examined in the case. ‘Ihere-is some evi- 


dence proceeding from witnesses who have spoken to what they 
afterwards heard from the parties themselves; and inferences have 
also to be drawn from their subsequent conduct. For the purpose 
of this case Modan Gopal may be ignored, for it is conceded that 
his name was introduced merely to shield the plaintiff from diffi- 
culties that were anticipated, because the defendant had engaged 
in a business which asa legal practitioner it was not open to him 


-to do, and that the real contracting parties were the plaintiff and the 


defendant. The contract was entered into in the latter part 
of October rọrọ and work was to commence from the rst 


‘November 1919. In December 1919 the plaintiff got a renewal 


of the contract that he had with the Company. This renewal 


‘was for one year and certain rates were scheduled. It appears 


from some of the documents in .the case fe. g., Ex. A(9)] 
that the contract was to be renewed periodically. Towards the 
beginning of 1921 the defendant got a draft prepared by a pleader 
Babu Satya Kinkar Banerjee (P. W. 3) . which is said to have con- 
tained the terms of the relations between the parties as givén to him 
by the defendant. He has said that he drafted the deed at the ` 
request of the defendant, but that the plaintiff was not then present 


‘nor had the plaintiff told him anything about it. This draft would 


have been helpful to some extent, but it has not been. produced. 


‘The Subordinate Judge was inclined to the view that the draft has 


been withheld by the defendant, and we are óf the same opinion ; 
the evidence of P. W. 3 Babu Satya Kinkar Banerjee shows that the 
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defendant took the draft from him, and we are not satisfied that it 
subsequently got into the hands of the plaintiff, as was attempted 
to be proved by D. W. No. 3 Janaki Nath Ganguly and D. W. 
No. 6 Surendra Nath Misra, whose evidence materially conflicts with 
that of Babu Satya Kinkar Banerjee (P. W. 3) and is otherwise 
untrustworthy. We are not prepared to infer from the letter Ex. A. 
that the draft was ever in the plaintiff's possession as has been con- 
tended for before us. Babu Satya Kinkar Banerjee (P. W. 3) 
drafted the deed on the footing that the parties were partners and 
he has said that in his opinion “the draft was in effect the draft ofa 
partnership deed, but that it was decribed as a Chuktipatra (deed of 
agreement). The parties sharing in the profits were certainly ina 
sense partners and in common parlance they would be so described 
and for ordinary purposes they would be regarded as such. But the 
legal position as between them has to be determined not upon what 
‘in effect’ the draft was, but upon the precise terms of the agreement, 
which are not available beyond what the parties themselves say 
about them. The evidence of P. W. 2 Hem Chandra Banerjee, 
P. W. 4 Amulya Chandra Banerjee, P. W. 5 Debendra Nath Ghose 
and P. W. 6 Mahadev Hazra and P. W. 7 Ramesh Chandra Ray in 
so far as it seeks to make out that the defendant was an agent ora 
manager is not of much assistance, for, after all, what they say is a 
matter of opinion ona legal position. Equally or perhaps more 
worthless is the evidence of D. W.3 Janoki Nath Ganguli and 
D. W. 4 Panchanan Banerji whom the defendant examined on this 
point. The defendant in one of his written statements said — 
“The defendant, on behalf of hisson Madan Gopal Chatterjee 
declared that Modan Gopal was prepared to take up entirely the said 
contract work of the plaintiff and t@ allow the plaintiff a4 annas 
share of the profits keeping intact the plaintiffs name in the com- 
pany’s office. The plaintiff having accepted and agreed to the afore- 
said proposal of this defendant, it was finally agreed upon between 
the plaintiff and this defendant on behalf of Madan Gopal that at 
the time of renewing the said contrect Madan Gopal would allow 
the plaintiff’s name to stand in the office of the I. I. & S. Co., Ltd., 
and would carry on all works relating to the said contract with his 
. own men and at his own expense, would keep accounts and would 
give a 4 annas share of the profits to the plaintiff, that if any loss 
were incurred in the said Karbar the plaintiff would not bear any 
share thereof.” D. W. 2-Md. Abdul Fazal, whom we consider to be 
a perfectly reliable witness, has said, “ The plaintiff told me in Octo- 
ber or November 1919 that he made over the said business to the 
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defendant on this condition that he would get 4 annas share of the 
prefits.” The essential ingredients of the transaction were that,the 
business was to remain in the name of the plaintiff, and so far at any 
rate as the Company was concerned, it was the plaintiff who would 
take the work under contract from the Company, he would make 
over the work for management to the defendant, and: the defendant 
would get 12 annas out of the net profits as his remuneration the 
plaintiff would get the remaining 4 annas thereof but would not be 
liable for the loss, if any. The distinction between agency and 
partnership is sometimes a very subtle one, especially in cases where 
one party gets as his remuneration a share in the profits and does 
not remain Jiable for the loss, and this distinction becomes impor- 
tant when a question arises in connection with their dealings with 
third parties. Partnership is defined in section 239 of the Contract 
Act, and Agency in section 182, and although every partner is an 
agent of the firm and his other partners for the purposes of the busi- 
ness of the partnership, section 242 says,—“ No contract for the 
remuneration of a servant or agent of any person, engaged in any 
trade or undertaking by a share of the profits of such trade or under- 
taking shall, of itself, render such servant or agent responsible as a 
partner therein, nor give him the rights of a partner.” The receipt by 
a person ofa share in the profits of a business is rima facie evidence 
that he is a partner in the business, but it is now well-settled, not- 
withstanding many dicta and decisions to the contrary, that the 
receipt of a share of the profits is not a conclusive test of partnership. 
In Ross v, Parkynsi(1), Jessel M. R. observed,—‘It is said (and 
about that there is no doubt) that mere participation in profits 
inter se affords cogent evidence of partnership. Eut itis now well- 
settled by the case of Cox v. Hickman (2), Bullen y. Sharp-(3)- and 
Molhwo v. Court of Wards (4), that although a right to participation 


‘in profits is astrong test of partnership and there may be cases where 


upon a simple participation in profits there is a presumption, not of 
law, but of fact that there is partnership, yet whether the relation of 
partnership does or does not exist must depend upon the whole con- 
tract between the parties, and that circumstance is not conclusive..” 
On the other hand an agreement to share all profit and all loss is an 
agreement of partnership even though the words ‘partner’ or ‘partner- 
ship’ do not occur-in the agreement,’ while even though some losses 
are to be shared in by the ae the peremen: may show thata 


(1) (1875) 20 Eq. 331. a (1860) 8 H. L. C, 268. 
(3) (1866) L. R. 1 C, P. 86. EA 
(4) (1873) 4 P. C. 419 ; L. R. 1 L A. Sup. 86; 18 W, R. 384; 10 B. L. R. 312. 
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partnership was not intended. In Lindley on Partnership, 7th edition, 
page 46 it is said—‘ Whatever difference of opinion there may be 
as to Other matters, persons engaged in any trade business or adven- 
ture upon the terms of sharing the profits and making good all losses 
arising therefrom, are necessarily to some extent partners in that 
trade, business or adventure ; nor is the writer aware of any case in 
avhich persons who have agresd to share profits and losses in this 
sense have been held not to be partners,” Again at page 48 it is 
said,“ The inference that where there is community of profit there 
is a partnership so strong that even if community of loss be expressly 
stipulated against partnership may nevertheless subsist, In Coope 
v. Eyre (1) Lord Loughborough is reported to have said, ‘In order 
to constitute a partnership, communion of profits and loss is essen- 
tial.’ But there is nothing to prevent one or more partners from 
agreeing to indemnify the others against loss, orto prevent full 
effect from being given to a contract of partnership containing such 
a clause of indemnity.” Judged by the tests laid down in the pro- 
positions quoted above the terms of the agreement, such as they 
have been alleged on behalf of the parties in this case, would be 
equally consistent with a partnership as with an agency. But a 
more certain test is to find out whether not only was there a com- 
mon business but a common interest of all the parties in it, or 
whether the common business was to be carried on by the defendant 
on behalf of the plaintiff so thatthe plaintiff could be regarded as 
the principal. On this point there is not, nor indeed could there 
be any, direct evidence, so long as the terms were not put into 
writing. But there are the following facts, viz., the plaintiff was to 
take the contract in his own name, and there is no evidence that he 
was under any obligation to disclose the name ofthe defendant 
to the Company ; the work was to stand in his own name so far 
asthe Company was concerned and there is nothing to suggest 
that the company was going to hold anybody else liable for any loss 
that might be caused: There is no evidence suggesting that any- 
body else than the plaintiff was to have a voice in determining 
what work was or was not to be undertaken or when the work 
was to be stopped or whether the contract with the company. was 
or was not to be renewed on the expiry of its period (Vide Ext, 
-A(9)) or other matters of that description, By themselves these 
“two circumstances may not be enough, but taken along with par- 
ticipation in profits and non-liability for the loss they may not 
unreasonably, in our judgment, be regarded as taking the case 
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Cvit; beyond the pale of a partnership contract. Itis quite true that 


1933. ~ fora partnership it is not essential that there should be a common 
Munshi. Abdul Lati stock or that there should bea joint capital or stock, and the 
dictum that a partnership in profits is a partnership in assets by 
which they are made is also not universally true. It may be, 
and indeed it is nothing extraordinary, thal in a partnership con- 
cern, the duty is. delegated to one partner, to decide upon what 
contracts ‘should be undertaken or even to enter into contracts 
in his own name, and to another to finance the enterprise and ‘to 
a third to manage or carry out the work ; but these are more or 
less matters of delegation. But when the division of work in the 
‘aforesaid way is founded not merely on mutual consent given for 
the sake of mutual conveniénce but is founded on an assertion 
of aright and to the exclusion of others, such as appears to have 
; been the case here, more cogent proof is necessary to hold tbat 
$ nowithstanding all this the intention was to create a partnership. 

These circumstances ordinarily would militate against a supposition 

of the parties having a common interest in the business, -though 

the business itself is a common one. It has been argued that the 

‘stipulation that the defendant was tå advance money was inconsistent 

-with the theory of agency, and the fact that he would charge no. 

3 interest on such advances but get a share in the profits suggests 
that the intention was to make him a dormant partner, that is to 
say, one who was not known or appeared to be such and whose 
real character was concealed under the cloak of a mere lender 
of money. But on examining the materials on the record we are 
‘satisfied that it is was never contemplated that the defendant would, 
in fact, have to make any very considerable advances, and the 
-evidence that there is on this record amply establishes that the 
business was carried on and was also intended to be carried on 
‘with the amount that was due from the company at the inception 
and with further advances made by the Company, That the 
relationship between the parties was not that of partners also 
appears, in our judgment, from the contents of such letters as 
.Ex. 1 (d) written by the defendant to the plaintiff and Ex. 1 (g) and 
z Ex. 1 (m) which were written by the plaintiff to the defendant 
and to which the defendant never protested. We see no good 

‘reason to think that the letters produced are not genuine. They 

“have a ring of sincerity and truth which in our opinion it is im- 

. possible for any man to simulate or fabricate. Some argument 

has keen advanced before us, based on the fact that in some 

_letters from the Company to the plaintiff the latter was addressed 
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. 
as M. A. Latif & Co., or M. A. Latif and Brothers (Vide e. g. Exts. 
A6, Aj and Ag), that in one of the letters (Ex. Ag) the company 
enquired about the name by which the pattnership was to be 
known, that a bill (Ex. D) was made out in the name of M. A. Latiff 
& Co., and that in some of the bills, Ext. D series, the defendant 
signed for M. A. Latiff & Co. But we are not prepared to infer 
¿fom these that the Company meant to suggest that the plaintiff 
was really carrying on the business in partnership with somebody 
else. The defendant does not suggest that he was included in 
M. A. Latif & Brothers; nor can it be contended that because 
he was signing for Latiff & Co., he must have been a partner of 
that firm any more than an agent working under it. The plaintiff 
admittedly had various other businesses which were carried on 
under the name of M. A. Latif & Brothers or M. A. Latif & Co. 
As regards the letter Ex. A(g) in which the company addressing 
the-plaintif in December 1920 as M. A, Latiff & Brothers enquired 
of him of the name by which.the partnership was to be known, 
‘we do not think that this inquiry suggests that there was in fact 
alegal partnership in existence, far less any such between the 
plaintif and the defendant. On the other hand in March 1921 
the Company appears [Vide Ex. 2 (h)] to have referred to the 
defendant as the ‘Babu’ appointed by the plaintiff for the works 
and there is also a large volume of documents showing that the 
company regarded the plaintiff alone as their contractor. One 
very strong circumstance which, in our opinion, completely 
demolishes the defendant’s case as to partnership is that afforded 
by his-own conduct: ifthere wasa partnership which the plaintiff 
had wrongfully dissolved, as it is his case, it is inexplicable that 
the defendant should not have raised a protest expressly stating 
that he was a partner or should have refrained from resorting to 
the Court within the time allowed by law to assert his rights and 
to ask for relief. His explanation is that he might thereby get 
into trouble as he is a pleader, But in this respect his position 
as defendant to-day is not any better. We, cannot but reject this 
explanation. i ye 
. The next question that has to be considered is, what were the 
shares of the parties according to the agreement under which the 
business was carried on. For the reasons which the Subordinate 
Judge has given wé agree in this conclusion that the plaintiffs share 
in. the profits.of the business is 4 annas and the defendant’s r2 
annas out of 16 annas, and upon the common case of both parties 
the plaintiff was,not liable to share in the loss, if any. Reliance 
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has been placed on behalf of the appellant on the evidence of 
P. W. 3 Babu Satya Kinkar Banerjee that 2 or 3 months before the 
draft was prepared by him the plaintiff had told him that his sHare 
was 8 annas; but in our opinion, such a statement made by the 
plaintiff in the absence of the defendant, long after the agreement 
had been arrived at and the business had commenced, and at a time 
when the plaintiff had already become dissatisfied with the defen- 
dant for his conduct in connection with the business is not a state- 
ment that may be implicitly relied on. We are of opinion that the 
evidence of D. W. 3 who spoke to what was told to him by the 
plaintiff in October or November 1919, namely that his share was 
4 annas, isa surer guide. The circumstances to which the Sub- 
ordinate Judge has referred also bear out the probability of the 
shares of the parties having teen fixed as aforesaid, namely, 4 annas 
for the plaintiff and 12 annas for the defendant. 

The third question that has to be decided is whether the claim 
or any portion of it was time-barred. The Subordinate Judge was of 
opinion the relations between the plaintiff and the defendant in 
respect of the business came to anend onthe 16th April 1921 as 
alleged on behalf of the plaintiff and not onthe sth April roar as 
alleged on behalf of the defendant. It should be noted that the suit 
was instituted on the gth April 1924, and if the plaintif’s averment 
inthis respect was not true but the defendant’s allegation was 
correct, the claim for accounts would be barred. The Subordinate 
Judge was unable to believe the evidence of the defendant on this 
point and rejected his case that the plaintiff’s letter to the Company 
Ex. r(e) of the 15th February 1922 in which it had been stated that 
the plaintiff had removed the defendant from the 16th April roar 
was not a genuine letter. He held that Ex. r(e) is genuine, that 
Ex. A(11) which the defendant produced as the copy of the real 
letter was concocted, that the defendant’s story that the Khatas of 
the business were taken away by the plaintiff on the sth April 1921 
was not true and that the defendant was withholding the Khatas 
because they would have shown that he carried on the business till 
the 15th April 1921. In all these conclusions we are in entire agree- 


‘ment with the Subordinate Judge. In our opinion, in the face of 


the letters Ex, r(t), 1(s), r(r) and x (e), all of which we consider to 
be genuine letters it is impossible to hold that the agency was termi- 
nated on any day but the 15th April rg21. It has been argued before 
us on behalf of the appellant that when the plaintiff by his letter 
[Ex. A(ro)] of the 4th April rgzı to the Company withdrew the 
defendant’s authority to receive advances, the agency was terminated 
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thereby. . With this contention we cannot agree, because the with- 
drawal of the power to receive the advances does not necessarily 
amount to revocation of the agent’s authority as a whole. The 
Subordinate Judge was, however, of opinion that there was in effect 
a refusal by the defendant to render accountsso far back as February 
1921 and in that view he held that the claim for accounta up-to the 
end of February 1921 was barred. In arriving at this finding the 
* Subordinate Judge appears to have relied upon the plaintifs evi- 
dence that in spite of demands the defendant has not rendered 
accounts and that the first of such demands had been made in 
‘February 1921, and further thatin Ex. r(e), the plaintiff’s letter to 
the Company of the 15th February 1922, the plaintiff had stated that 
the defendant had not given any account in spite of repeated 


demands and so he had removed him on the 16th April 1921. We 


have carefully considered these and other materials |e. g, Exs. 1(f) 
and 1(j)| to which our attention has been drawn, but we are unable 
to agree with the Subordinate Judge. In our opinion what has been 
proved falls far short of establishing a refusal such as Article 89 of 
the Limitation Act contemplates. It is.quite true that the refusal 
need not always be express and may onthe other hand be inferred 
from circumstances, and it would also be correct to say that failure 
to comply with a definite demand may sometime amountto a refusal. 
But we fail to discover in this case anything -which would even 
remotely suggest a repudiation on the part of the defendant of a 
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liability to account or any circumstances from which the failure or | 


omission on his part to render accounts might be construed asa 
refusal. It may also be mentioned here that a refusal and time 
having run therefrom was never even pleaded. In our opinion no 
part of the claim is barred. 

It has been suggested in the arguments addressed to us on behalf 
of the appellant that there was no liability on his part to render 
account. The ground for this plea it is difficult to make out. When 
the plaintiff was to get a share of the profits, and when undér his 
` agreement it was the defendant’s own case that he was to keep the 
accounts (Modan Gopal being now out of the way) and when it has 
been established beyond doubt that he handled the cash and never 
made over the books, it is idle to contend that he was not bound to 
account. : : k 

The conclusions which we have recorded above are sufficient to 
establish the position that the plaintiff is entitled toa preliminary. 
decree for accounts forthe period in suit “on the’ footing of the 
defendant having been an agent liable to render the same, 
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There remain now three other short points to be dealt with. 

One of these points relates to the chim for Rs, 4376-3 annas as 
damages which the plaintiff alleged was the amount that was 
deducted by the Company from his bills subsequent to the removal 
of the defendant but for work which the defendant had done. The 
plaintiff’s claim in this respect was not based upon an allegation of 
neglect as ofan agent for work done for his principal, but on an N 
express contract that the defendant had stipulated that he would 
bear demurrages, back charges, stock charges etc. The defendant 
denied that he had ever made such a stipulation and also asserted 
that no such amount had been deducted and further alleged that 
even if any amount had been deducted in this way the plaintiff had 
wrongly allowed it to be deducted and had acted either collusively 


“or out of spite. We are not satisfied that there was any such stipu- 


lation, We are of opinion also that it has not been proved that the 
amount aforesaid or any amount at all was in fact so deducted. On 
the other hand the motive alleged on behalf of the defendant is, 
in our opinion, out of the question, for it would be too grotesque 
to imagine that the plaintiff would allow a deduction to be unneces- 
sarily or wrongly made relying on the off chance of being able to 
recover the amount by a suit against the defendant. The Commis- 
sioner who will take the accounts will allow the parties to give evi- 
dence as regards this deduction and if he finds that any amount was 
so deducted that amount will be taken into account as an amount 
paid by the plaintiff on account of the business. 

In the course of the arguments it was pressed on us that two 
items of Rs. 5oo and Rs. 1,000 which are alleged to have been 
received by the plaintiff after the defendant’s removal and made over 
to the defendant were in fact not so made over. It is unnecessary 
to deal with this matter because it will be for the Commissioner to 
take evidence on this point and arrive at his conclusion. It is 
sufficient for us to say that the materials that are at present before us 
would not justify us in holding in plaintiffs favour on this point. - 

Lastly there is the question about a motor car. We cannot 
arrive at a finding whether it was purchased with the funds of the. 
business or advances taken from the Company on account of it or 
whether it was purchased by the defendant out of his own private 
funds. The matter will necessarily have to be investigated .by the 
Commissioner as an item inthe accounting. We should point out 
that the plaintiff no longer asks fora halfshare in the car itself. 
but only contends that its value should be taken into account, and. 
obviously because the car must have become useless by now. - 
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The result is that in our judgment the appeal should be allowed. Giy; 


We accordingly set aside the decree of the Court below and direct 1932. 

that a preliminary decree be drawn up ordering the defendant to Munshi Abdul Latiff 

render account to the plaintiff for the business and in respect of the 

period in suit, and that the Court below do appoint a Commissioner 

to take the accounts in the light of the conclusions recorded and 
e directions given in this judgment. 

The defendant will have to pay the plaintif his costs in the Court 
below and in this Court, incurred so far. As regards future costs 
they will be in the discretion of the Court which will finally dispose 
of the suit. 

We consider it necessary to observe that if at:the time when 
the final decree is passed by the Court below in the suit it is found 
that any part of the aforesaid amount of Rs. 4376-3-0 was not 
advanced by the plaintiff thenthe said Court will make in the decree 
that it will allow the defendant a deluction on account of court- 
fees for this appeal payable for the amount which was not advanced 
by the plaintiff. 

The cross-objection is dismissed but without any order for 
costs. 


ve 
Gopeswar Chattoraj. 


AT. BI Appeal allowed + Cross-objection dismissed. 


CIVIL REVISION. 
Before Mr. Justice R, E. Jack. 


NALINI KANTA RAY Civit. 


v. ` 1932. 


KAMARADDI.* i guly, 7. 


Application for’ execution—Decree wrongly dated by mistake of the Court— 
. Fudgment-debtor misled by such mistake—Application, if barred by limi- 
tation. : 

By mistake of the Court a decree was dated 16th February 1929 whereas the 
date of the decision was actually 11th February 1929, The decree-holder took 


* Civit Revision Cases Nos. 423 and 424 of 1932 in the matter of Small Cause 
Court Suit Nos. 91 and 97 of 1929 of the Munsiff 1st Court Chandpur (Tippera) 
with Small Cause Court Power, : order dated ajrd February 1932. 
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certified copy of- that portion of the summons book which contained the formal 
decree and was therefore led to believe that the suit was decreed on the rath 


February 1929. He therefore filed his application for execution on the 15th 
February 1932: 


Held, that although the Court had no power to extend the time of limitation in 
such cases yet in the circumstances of the case in the interest of justice the decree 
ought to be regarded as having been passed on the ‘16th February 1929 on the 
principle actus curia neminem gravabit.* The application tor execution was 
accordingly held to be within time. 

Application by the Decree-holder under section 25 of the Provin- 
cial Small Cause Courts Act, 


Application for execution. 

The material facts appear from the judgment. 
Mr. Jatindra Mohan Sanyal for the Petitioner. 
No one for the Opposite-party. 

The judgment of the Court was as follows :— 


Jack, J. :—This Rule No. 42 3 has been issued upon the PE 
party to show cause why an order dismissing an application fọr exe- 
cution as barred by limitation should not be set aside on the ground 
that the petitioner having been misled by mistake of the Court the 
application for execution is not barred by limitation. 

It appears that a decree was by mistake dated 16th Pepa 
1929, whereas the date of the decision was actually 11th February 
1929. The decree-holder took certified copy of that portion of the 
snmmons book which contains the formal decree and was therefore 
led to believe that the suit was decreed on the 16th February 1929. 
His application for execution was filed on the rsth February 1932 
and were therefore within time if the decree was passed on the 16th 
February 1929, but out of time from the date of actual decision, 
the 11th February 1929. It is true that the Court has no power to 
extend the time of limitation. ~But in the circumstances of the case 
in the interest of justice, I think, the decree ought to be regarded 
as having been passed on the 16th February 1929, on the principle 
actus curiæ neminem gravabit which has been followed in a number 
of cases of this nature, one of which is referred torby the learned 
Advocate for the petitioner, Civil Revision No, 1077 of 1929 of this 
Court, This Rule is made absolute. The order complained of is 
set aside and the application for éxecution will be registered: 

Same order will apply to the other Rule No. 424 of 1932, 

R M. Rules made absolute, 


* Meaning “An act of Court shall prejudice no man’’—~Rep. 
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i Before Mr. Justice M.N. Mukherji, and Mr. Justice 
~ S. N. Guha. 
FALA KRISTA PAL 
v. 


JAGANNATH MARWARI AND OTHERS, 


Personal decree—Charge for payment of royalty—Composite decree, if valid— 
Decree for sale under O., 34 R. 5, Civil Procedure Code (Act V of 1908) and 


for personat remedy under O. 34 R.6—Holder of charge, if can ask for: 


personal decree—Civil Procedure Code, O. 34 R. 1§—~Transfer of Property Act 


CIV of 1882), Sec. 1o5—Coal mining settlement, if a lease—Possession— 


English mortgage, tf transfer. of entire interest of mortgagor-~English 
mortgagee, if personally liable for the balance of money remaining due after 
sale, | is 


- -Composite decree embodying‘not merely what the decree for sale under O. 34 
R.5 of the Code of Civil Procedure should be but also décislon that if 
the net proceeds of the sale of the mortgaged property be found to be insuffi. 
cient, the balance-should be paid from the person, and other properties of the 
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1922. 


February, 22, 23, 24. 
March, 4. 


ee 


mortgagor, is valid. The question whether a further decree under O. 34 R.6 _ 


can be had, depends upon the terms of the decree already made. 


Feuna Bahu v. Parmeshwar Narayan Mahtha (1), and other cases referred to, 


The holder of a charge like a mortgagee suing for sale, is entitled to ask for 


and obtain a personal decree under O. 34 R. 6 of the Code of Civil Procedure. 


Feuna Bahu v. Parmeshwar Narayan Mahtha (1), Uttam Ishlok v. Phulman 
Rai (2) (per Banerji, F.) and Lala Kalwar v. Amir Haidar Khan (3) referred to. 


. Avcoal mining settlement is a lease though not falling strictly within the defi- 
nition contained, in section 105 of the Transfer of Property Act or partaking of 
the essential character of a lease within the meaning of the statute. As some 
portion, however small, of the surface has to be used for carrying on the mining 
operations and taking the coal out, to that extent the transaction may be taken 
to satisfy the requirements of the definition. i 


` An English mortgage can hardly be regarded as the transfer of an entire estate’ 
‘of the mortgagor to the mortgagee. What is left in ‘the mortgagor is not an 
equitable estate, but is some estate; an interest only in the estate having been 
transterred undér the mortgage. 


On the 6th March, 1919, defendant No. 1 had oblained a coal mining settle- 
ment from the plaintiff by executing a Kabuliat, which stipulated to pay royalty 


* Appeals from Original Decrees Nos. 8 and 15 of 1932, against the decree of 
Babu Madhusudan Ray, Additional Subordinate Judge of Burdwan at Asansol, 
dated the goth September, 1929. 


(1) (1918) L. R. 461. A. 204% 29 C. L, J. 443. 
(2) (1905) 2 All. L. J. 379. : (Gg) 1ag LC. arg, 
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Civite at certain rates for the different kinds of coal to be taken, It also stipulated that 
1932. if the minimum royalty for two consecutive months be not paid within the third 
-= month, the plaintiff would be competent to take khas possession of the colliery 


Fala Krista Pal with all its appurtenances and created a first charge on the leasehold lands, 
Jagannath Marwari machinery etc., for the royalty and for all sorts of dues of the plaintiff. 


— On the 29th March, 1923, defendant No 1 executed an English mortgage in 
favour of defendant No. 2 (the appellant in Appeal No. $) and assigned to the 
latter the leasehold together with the colliery and its appurtenances. Qn the 4th 
April, 1923, defendant No.1 executed an English mortgage in favour of defen- 
dants Nos. 3 to 5 (the appellants in Appeal No. 15), assigning over the same 
properties. On 14th December, 1923-defendant No. 2 bypothecated the mortgage 
deed to defendant No. 6. The defendants Nos. 2 to 6 were never in possession of 
the properties under their deeds. On the 14th November, 1924, after the institu- 
tion of the present suit on the 8th November, 1924 for the recovery of minimum 
royalty from January 1923 to October 1924 with interest, a managing agency 
agreement was executed by defendant No. 1 in favour of defendant No. 7 and to 
this deed the defendants Nos. 3 to 5 and 6 were parties. In the plaint there was 
a prayer for personal decree against defendant No. 1 in case of deficiency. 


On the 28th April, 1925, a solenama was filed as between the plaintiff and the 
defendant No. 1 andon the same day a decree was passed on the solenama as 
between the plaintiff and the defendant No 1 and exparte as against the otha 
defendants (the mortgagees). The solenama was that a decree for the amount 

. claimed together with interest and costs should be passed, that a first charge as 
asked for should be declared, and that 15 days’ time should be given to the defen- 
dant No. 1 to pay up the royalty and interest which had not been sued for. It 
was provided that “if such payment is made, but not otherwise, the defendant 
No. 1 will have 4 months’ time to pay up the decretal amount, or else on the 
expiry of the salid 15 days the decree shall be regarded as final and absolute and 
the properties charged would be sold.’’ It was further provided that if the entire 
dues be not realised by sale, plaintiff should realise the balance of his dues by the 
attachment and sale of the defendant No. 1’s other movable and immovable pro- 
perties from his person. ‘On the same day, a decree was passed, which stated : 
“Tt is ordered and decreed that the suit be andthe same is hereby decreed in 
terms of solenama against the defendant No. 1 and ex parte as against other defen- 
dants. The period fixed by the solenama ts also fixed as against the absentee 
defendants” (the mortgagees) “as the period of grace within which” the decretal 
amount is to be paid up. In default the leasehold properties are to be sold for 
satisfaction of the decree... see’? In execution of this decree the charged 
property ‘was sold, but as the sale proceeds were not sufficient to cover the decretal 
amount, an application was made on the Ist March, 1928 by the plaintiff under 
O. 34 R. 6 of the Code of Civil Procedure for a personal decree against defendants 
Nos. 1 to 7 for a sum which was due-and unrealised : | 


Held, that the Court had jurisdiction to makea personal decree against the 
defendant No. 1 before the net proceeds of the sale of the property charged were 
found to be insufficient to pay the amount of the decree. A 

That the decree was a combined decree under O, 34 Rr. § and 6 of the Code of 
Civil Procedure against defendant No. 1 on the basis of the solenama and embody- 
ing all its terms, and as against the defendanis other than defendant No. r it 
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id 
meant to give the plaintiff all the reliefs that he was entitled to under his plaint, 
namely such reliefs as he was entitled to in order to have the properties concern- 
Al sold free from their encumbrances, and all that was necessary to provide for 
that purpose was embodied in the decree. No further decree under O. 34 R. 6 
could be made against defendants Nos. 2 to 7. 


That the joining of defendants Nos. 2 to 7 in an application under section 47 
of the Code of Civil Procedure by the defendant No. 1 in which the insufficiency 
of the value stated in the sale proclamation was pleaded, did not alter the character 
of the decree. 


That it was open to the plaintiff and the defendant No. 1 to adjust the suit as 
between themselves and put an end to it altogether by entering into a compromise 
by providing for a personal remedy also. 


That as in the present case the mortgagor cavenanted with both sets of mort- 
gagees (appellants), that so long as any money remained due under the mortgage 
he would go on paying the royalties etc., the defendants merely by reason of their 

.belng English mortgagees, were not liable for the royalties due under the lease. 


The Bengal National Bank Lid. ve Janaki Nath Roy (1) discussed and distin- 
guished. 


. Appeals by Defendant No. 2 and Defendants Nos. 3 to 5. 
Application under O. 34 R. 6 of the Code of Civil Procedure. 
The material facts appear from above and from judgment. 

Mr. A. K. Roy, Dr. Bijan Kumar Mukherjee, Messrs. Apurba- 
dhan Mukherjee and Manilal Bhattacharjee for the Appellant 
in Appeal No. 8.. 

_ Messrs. Susil Chandra Sen and Santimoy Majumdar [for the 
Appellants in Appeal No. 15. 
Messrs. Sarat Chandra Roy Chowdhury, Hemendra Chandra Sen 


(fort Mr. : Pannalal Chatterjee), Santimoy. Majumdar and Jyotis 
-Chandra Sarkar for the Respondents in Appeal No. 8 


Dr. Bijan Kumar Mukherjee, Messrs. Hemendra Chandra Sen’ 


(for Mr. Pannalal Chatterjee), Jyotis Chandra Sarkar and Apurba- 
dhan Mukherjee for the Respondents in Appeal No, 15. 
. C. A. V. 
The following judgment was delivered : 


These two appeals have arisen out of a decree which purports to 
have been made under O. 34 R. 6 of the Code of Civil Procedure. 

The suit was commenced by the plaintiff on the 8th November 
1924 against four sets of defendants namely, defendant No. r Ghose, 
defendant No. 2 Paul, defendants Nos.3 to 5 the Bagris and defen- 
dant No. 6, the Bengal National Bank Ltd. The Bank having sub- 


(1) (1927) I. L.. R. 54 Cale. 813 ; 31 C. W. N. 973. 
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sequently gone into liquidation, the liquidators were brought in as 
the defendant No. 6. On the 24th February 1925 a firm carrying 
on business under the name and style of Khangarji Amrita Lal & Co, 
were added as the defendant No. 7. 

On the 6th March rgrg the defendant No. 1 had obtained a coal 
mining settlement in respect of coal lying under 366 bighas of land 
in Mouzah Banbahal from the plaintiff and executed in his favour a 
Kabuliat stipulating to pay royalty at certain rates for the different 
kinds of coal to be taken and a minimum annual royalty of Rs. 5000. 
that is to say, atthe rate of Rs. 400 a month from January to 
November and Rs, 600 in December, and undertaking that if the 
royalty for each month was not paid within the 15th day thereof he 
would pay interest at the rate of Rs, 2 per cent per month till reali- 
sation, and further stipulating that ifthe minimum royalty for two 
consecutive months be not paid within the third month the plaintiff 
would be competent to take Khas possession of the colliery with all 
its appurtenances and creating a first charge’ on the leasehold lands, 
machinery, stores, furnitures etc., for the royalty and for all sorts of 
dues of the plaintiff. The suit was for recovery of minimum royalty 
from January 1923 to October 1924, both months inclusive, together 
with interest. The prayers were on the lines indicated in O, 34 of 
the Code. A more detailed reference will be made hereafter to the 
avermehts and prayers made in the plaint. 

As regards the’ connection of the other defendants with the 
subject-matter of the suit it would be sufficientto state the following. 
On the 29th March 1923 the defendant No. x executed a mortgage 
in favour of the defendant No, 2 on receipt of Rs. 42000 and 

assigned to the latter the leasehold together with the colliery and all 
its appurtenances, the deed being in the form of an English mort- 


‘gage. On the 4tb April 1923, the defendant No. 1 executed a fur- 


ther mortgage in similar terms in favour of the defendants Nos. 3 to 
5, assigning over the same properties, subject to the mortgage in 
favour of the defendant No. 2, as security for Rs. 70,000 said to have 
been due to the said defendantson advances previously made by 
them. On the 14th December 1923 the defendant No, 2 assigned 
his mortgage debt and security to the Bengal National Bank Ltd., 
the defendant No. 6. On the 14th November 1924 a managing 
agency agreement was executed by the defendant No. 1 in favour of 
the defendant No. 7 and to this deed the defendants Nes 3 tos 
and No. 6 were parties. 

On the 28th April 1925 a Solenama was filed as between the 
plaintiff and the defendant No. 1 and on the same day after examina- 
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-tion of a witness, who proved the charge created by the Kabuliat 
executed by the defendant No, 1 in plaintiffs favour and also said 
that the defendant No, 1 had mortgaged the properties to the other 
defendants, a decree was passed on the Solenama as between the 
plaintiff and the defendant No. 1 and ex parte as against the- other 
defendants. To the terms ot this decree reference. will hereafter be 
made. The properties charged were sold in pursuance of this decree 
but fetched Rs, 1,525 only, a small part of the decretal dues, _ 

About two years after, on the rst March, 1928, the plaintiff 
applied under O. 34 R. 6 Civil Procedure Code for a personal decree 

. against all the defendants for a sum of Rs. 14,843 which, he alleged, 
was due and unrealised on account of the decree of the 28th April 
1925. He asserted that the defendant No. 1 was the original lessee 
and the other defendants were mortgagees in possession and were, 
in fact, in possession by receipt of the usufructs of the colliery. To 
this prayer the defendants objected. The Subordinate Judge took 
evidence and eventually held that the plaintiff was entitled to such 
a decree as against the defendants Nos. 1 to 6 and made it for Rs, 17 
thousand odd on the 3eth September 1929. 

The two appeals are from the said decree: No. 8 lias been pre- 
ferred by the defendant No. 2 Paul, and No, 15 by the defendants 
Nos. 3 to 5, the Bagris. 

One singular feature of this case is that if the pleadings and pro- 
ceedings leading up to the decree of 1925 and the terms. of that 
decree are carefully examined, it would seem that till that decree 
was passed the plaintiff never thought of obtaining in this suit any- 

thing beyond what he got under that decree, and it would also seem 
that the idea of having proceedings on the lines indicated in O. 34 
R. 6 as against defendants other than the defendant No. 1 originated 
only at or about the time when the application was made fora 
decree:under that rule. Inthe plaint the only averments relevant 
on the point were contained in paragraphs 11 and 17 which ran 
mu — 

‘rr, After taking a settlement of the colliery from the plaintiff 
the defendant No. 1 came into possession thereof from the date of 
the settlement and he is possessing the same under the plaintiff. ` 

“17. The defendant No. 1 has been in peaceful - possession of 
the property settled, under the plaintiff, since the date of the settle, 

ment. The plaintiff has come to know that the defendant No; 1 
has mortgaged the leasehold property to the defendants Noa. 2,3, 

4 and 5 and that the defendant No. 2 has again hypothecated the 
mortgage deed to the defendant No, 6. .The plaintiff makes the 


191 


= 


_Civin, 
1932. 
n nye? 
Fala Krista Pal 


V, 
Jagannath Marwari. 


192 
CIVIL, 
1932. 
ye 
Fala Krista Pal 


Ve 
- Jagannath Marwari, 


THE CALCUTTA LAW JOURNAL, [Vorn LVI. 


defendants Nos, z to 6 parties for the purpose of getting the pro- 
perty described in schedules (ka) and (kha) below, free from all 
incumbrances, and for realising his dues from the said property as a 
first charge thereon. ” 

In prayer (ka) a decree for Rs. 10 thousand and odd against all 
the defendants was asked for. Prayer (kha) was for declaration of a 
first charge for the money due to the plaintif. In prayer (ga) ¢ 
was prayed that if the defendants did not pay the’ decretal amount 
within the time fixed by the Court the decree might be made 


-absolute and orders might be passed for realisation thereof by sale 


of the properties charged. Prayer (gha) asked for a personal decree. 
against the defendant No.1 incase of deficiency. Prayer (una) 
related to interest and costs. Besides, there was a general prayer for 
such additional or alternative reliefs which the plaintiff might be 
entitled to under the agreement and according to law, justice and 
equity. 

The Solenamah effected as between the plaintiff and the defen- 
dant No. 1 was that a decree for the amount claimed together with 
interest and costs should be passed, that a first charge as asked for 
should be declared, and that 15 days’ time should be given to the 
defendant No. 1 to pay up the royalty and interest which had not 
been sued for. It was provided that if such payment is made, but 
not otherwise, the defendant No. x will have 4 months time to pay 


‘up the decretal amount, or else on the expiry of the said r5 days the 


decree shall be regarced as final and absolute and the properties 
charged would be sold. It was further provided that if the entire 
dues be not realised by the sale plaintiff shall realise the balance of 
his dues by the attachment and salè of the defendant No. 1’s other 
moveable and immoveable properties or from his person. 

The only evidence then adduced by the plaintiff was what was 
barely sufficient to prove the settlement which the defendant No. I 
had taken andthe witness who gave that evidence only said in 
addition that the defendant No. 1 had mortgaged the properties to 
the other defendants. And thereupon the following decree was 
passed ; 

“ Tt is ordered and decreed that the suit be and the samé is here- 
by decreed in terms of Solenama against the defendant No. r and 
ex parte as against other defendants, The period fixed by the Sole- 
namah is also fixed as against the absentee defendants as the period 
of grace within which the decretal amountis to be paid up. In 


‘default the leasehold properties (ka) and (kha) are to be sold for 


satisfaction of the decree, And that the sum of Rs, 990-6-3 be paid 
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. 
by the defendant No. r to the plaintiff on account of the costs of 
the suit with interest thereon at the rate of 12 per cent per annum 
from this date to date of realization. ” 

We are unable to see that any further onesto remained to be 
decided or determined by the Court, upon the pleadings in ‘the 
plaint and the prayers contained thereon. This view has been-con- 
tgsted on behalf of the plaintiff upon various grounds which ‘may 
perhaps be -put in order and summarised as follows:—It has been 
urged that the suit was a suit for sale on-the basis of a-mortgage and 
the decree should be regarded asa preliminary decree for sale under 
O. 34 R. 4 or in any event as including a final-decree for sale under 
O. 34 R. 5 of the Code and can on no account-be regarded asa 
decree under O. 34 R. 6. It has also’ been argued that at least so 
far as the defendants other than the defendant No, 1 are concerned, 
the decree was nothing more than a decree for sale, following which 
- there can always be a decree under O. 34 R. 6. It has further been 
contended that in the plaint a decree against all the defendants had 
been asked for, and that although it may be that for some reason 
‘cr other a personal decree against the defendant No. 1 only had 
been prayed tor, it was always open to the ‘plaintiff to apply for a 
personal decree against the other defendants later, because it was 
not untila decree under O. 34 R. 5 had been passed and a sale 
held thereunder had proved insufficient that the stage would arrive 
when such a decree could be made. It has lastly been argued that 
at the stage at which - the decree was passed, a decree under O. 34 
R. 6 would be entirely without jurisdiction. The matters to which 
our attention has been drawn in support of the grounds aforemen- 
tioned have therefore to be dealt with, 

‘In support of the contention that the Subordinate Judge had no 
jurisdiction to make a personal decree at the stage at which the 
‘decree referred to above was made, the decision of this-Court in 'the 
case Of Lakhi Narain v. Kirtibas Das (1)-has been cited. That ‘the 
‘procedure prescribed in sections 89 and go of the Transfer of Pro- 
perty Act, 1882, and by the rules in O. 34-of the Code-did not and 
does not contemplate such a decree at such a stage cannot be dis 
puted, The very terms of section go and of R..6 of :O. 34 show that 
such a decree can be passed‘only after it has been ‘ascertained ‘that 
the nett proceeds of the sale ofithe mortgaged properties are insuff- 
cient ‘to pay the amount of the decree. Though this‘is so, -in many 
cases, on some of which the plaintiff himself reles for. establishing 
this position, decided both under the Transfer of Property. Act and 


(1) (1913) 18 C, L. Ja 133. os 
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under the Code, compasite decrees, embodying not merely what thé 
decree for sale should be but also: decisions as regards personal 
remedies, have been passed by Courts. And when so passed, they 
have not been regarded as altogether invalid but only the question 
whether a further decree could be had or not,.has been held to 
depend upon the ‘terms, of the decree already made: e.. g; 
Dinabandhu v. Mashuda Khatun (1); Khulna Loan Co. (Limited) 
v. Jnanendra : Nath Buse (2); Sita Nath Shah Banik v. Madan 
Mohan Das (3); Damodar v. Vyanku (4). Tf eversthere was a doubt 
as regards the validity of such a decree, that doubt has been com- 
pletely removed by the decision of the Judicial Committee in the 
case of Jeuna Baku v. Parmeshwar Narayan Mahika (5) in which 
it was pointed out that it is not necessary to put such a construction 
on section go of the Transfer of Prorerty Act (IV of 1882) as would 
establish as a condition precedent to the power of decreeing personal 
payment of the balance that the mortgaged property must first be 
sold and found insufficient to satisfy’ the debt, but that the words of 
the section are satisfied in cases where the Court passes a decree 
that on the-happening of the event when the net proceeds of the sale 
are found-to be insufficient the balance should be paid. It is therefore 
unnecessary to, proceed on the assumption that it is impossible in 
any case to regard the decree that was passed in this case as a com- 
bined decree, The real question is, can it be so construed. The 
decree expressly says,—‘ The suit be and the same is hereby decreed 
in terms of the Solenama against the defendant No. 1, and the 
Solenama itself is appended to the decree” ; and one of the 
terms of the Solenama is term No. 7 viz, that “if all the dues.of the 
plaintiff be not realised from the said colliery and machineries etc., 
the plaintiff shall realise, the balance of his decree by an attachment 
and sale’ of other moveable and immoveable properties of: the defen- 
dant or from. his person. ” It is difficult to imagine how it can be 
contended that the decree is not a combined decree, unless it be 
on the following -grounds which the plaintiff has put forward, It 
has been said in the ‘first place that as it was not a matter within 
the province ‘of the Court to consider at that stage whether a 
personal decree should be passed or not the decree should be 
construed as being limited to the other provisions of the Solenama 
and as not including term No. 7. Such a supposition is impossible 
in view of the express terms of the decree, and further because such 


(1) (1912) 16 C.L. J. 318. ` (2) (1917) 22 C. W. N. 145 P. c. 


(3) (1919) 23 C. W. N. gag. (4) (1906) I. L. R, 31 Bom. 244. 
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a construction would have for its basis an impossible assumption that 
thg terms of the Solenama were varied by the Court, in so far that 
one of its essential terms will have to be regarded as having been 
left out. Three cases have been cited which, it has been said, 
would favour such a construction. The first one is the case of 
Dooly Chand Srimali v. Mohanlal Srimal (1), the bearing of 
eWhich decision upon the question before us is not apparent unless 
it be the plaintiff's contention that the compromise was unlawful 
or in contravention of law or was one which did not satisfy the 
requirements of Or. 23 r. 3, and therefore unfit*to be recorded, 
We cannot conceive why it should be held that it was not open 
to the plaintiff and the defendant No. 1 to adjust the suit as 


between themselves and put an end to it altogether by entering- 


into a compromise by providing for a personal remedy also. The 
next case referred to is the case of Malchand Boid v. Osman Alt 
Mandal (2), What‘happened in that case was this. A suit was 
brought by the first mortgagee to enforce a mortgage security, 
and in it the mortgagors as well as the second mortgagees were 
made parties, .The claim was decreed in part by the Primary 
Court. During the pendency of the appeal a petition of compro- 
mise was filed which purported to settle the differences between 
the plaintiffs and the mortgagors. The second mortgagees were 
not parties to the settlement. The: effect of the compromise was 
to increase the amount payable under the decree to the plaintiffs. 
It was held that a decree could not be passed in accordance with 
the compromise. The case in our opinion has decided nothing 
which may be useful in the present case. The third case is that 
of Rai Saheb Sundermull v. John Carapiet Galstaun (3) which 
has been affirmed by the Judicial Committee in 36 C. W.N. 
109 (54 C. L. J. 400), This case was cited, as far as we could 
understand, in support of the contention that even though the 
Solenama and the decree based on it, passed at an antecedent 
stage, may have dealt with the question of personal remedy, yet 
when the stage arrives at which a decree under Or, 34 T. 6 can 
be passed the Courts power is absolutely unfettered to make a 
decree in accordance with that rule irrespective of the terms of 
the Solenama. We are unable to hold that the case is an authority 
for any such proposition. : What was contended in that case was 
that “even supposing there was no bargain to the effect that the 
defendants should be relieved of their personal liability,” when 
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the preliminary decree under rule 4 and the final decree under 
rule 5 were notin complete accordance with law by reason ofthe 
fact that they were in terms of the Solenama between the parties, 
a decree under rule 6 could not be tolerated. This contention 
was rejected and it was held that strict compliance with the terms 
of the previous rules was not an invariable antecedent to the 
awarding of a personal decree. f 6 

The learned Advocate of the plaintiff also took his stand 
upon another position. He urged that at least so far as defendants 
other than deferidant No. x are concerned, the decree under consi- 
deration was nothing but a decree for sale in accordance with rule 
5 of O., 34 and that therefore it was open to the plaintiff to apply 
for a decree against them under r. 6 when the sale proceeds proved 
insufficient. Butas against them, what was the true meaning of 
the decree? It has been urged that it was a decree against them 
as such a decree could be against the mortgagor, the defendant 
No. 1 himself. Reading the averments in the plaint, to which 
reference has already been made, it is plain beyond the faintest 
doubt that those defendants were made parties to the suit in their 
capacity of puisne encumbrancers and not on the ground of any 
liability for the mortgage debt, nor on the ground of their having 
been in possession. Indeed, it was never suggested that they 
were ever in possession, while in the clearest possible words the 
possession of the defendant No. 1 was averred and pleaded. In 
the evidence of the one witness who was examined on plaintiff's 
behalf which formed the basis of the decree that was passed 
against them ex parte, not one word is to be found as regards the 
possession of those defendants, and even the encumbrances in 
their favour were not specifically proved. But, in any case, 
there was nothing disclosed either in the plaint or in the evidence 
which would suggest even remotely that as against them any 
decree except such as could be made against puisne incum- 
brancers was intended. It has not been, nor can it be, disputed 
that a personal decree against a puisne encumbrancer, merely on 
the footing of his being a puisne encumbrancer, is out of the 
question. But it has been argued that the prayers in the plaint 
in which the word ‘defendants’ in the plural is used, show that 
a joint and several decree for the money as against all the defer- 
‘dants was asked for and that the use of the same word in the 
decree is indicative of an intention to make sucha decree. On 
the averments to which we have referred such an interpretation 
is not possible : it would mean that a prayer for a joint and several 
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dedes was made against the -mortgagor as well as the puisne 
encumbrancers on no other footing than that they were puisne 
encumbrancers ; and it would leave unexplained why in prayer 
(gha) a personal decree against the defendant No. r only was 
asked for. Moreover if the decree is to be construed in the way 
contended for on behalf of the plaintiff, namely as being a decree 
, for money against all the defendants, where was the room fora 
personal decree at all? In.that case the money could have been 
realised from their person and other properties even on the decree 
as it stands. r 

Having considered the terms of the decree with care we can 
find no escape from the conclusion that it was a combined decree 
under rr. s and 6 against the defendant No. x on the basis of 
the Solenama. and embodying all its terms, and as against the 
defendants other than defendant No. 1 it meant to give the 
plaintiff allthe reliefs that he was entitled to under his plaint, 
namely such reliefs as he was entitled to in order to have the pro- 
perties concerned sold free from their encumbrances—which was 
the prayer he had made,—and .all that was necessary to provide 
for that purpose was embodied in the decree. The question 
whether the plaintiff-could ask for a further decree against the 
defendant No. 1 under r. 6 when the dmount left unrealised by 
the sale was ascertained does not arise for consideration here. 
But so far as the other defendants are concerned, we are clearly 
of opinion, there was no room for any further decree. 


Some papers have been produced before us on behalf of the 
plaintiff to show that in the proceedings relating to the sale that 
was held, the other defendants or some of them joined with the 
defendant No. 1 in making án application under section 47 of the 
Code in which the insufficiency of the value stated in the sale 
proclamation’ was pleaded. It has been argued that from this 
fact it should be inferred that a joint and several decree as against 
all the defendants had in fact been passed, because they must 
have joined in that application on that assumption. We cannot 
say why those defendants did so; but even such an assumption 
cannot, in our judgment, alter the character of the decree such ag 
it really was, 

We are therefore of opinion that the proceedings which led 

` to the passing of the decree from which the appeals before us 
have been taken were, entirely misconcéived and that the decree 
itself cannot stand. : 

What we have already said is, in our opinion, sufficient for 
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disposing of tbis appeal But the appellants have “sought to 
repudiate their liability for a personal decree upon various other 
grounds, Inasmuch.as the case may not rest here, we proceed 
to deal with those grounds, though quite shortly. 

It has been urged that the settlement in this case created a 
charge which, since the provisions of the Transfer of Property 
Act 1882 came to be introduced in the Code of 1908 in the shape 
of Order 34 and prior to the amendments of that Order in 1929, 
could only be enforced by the provisions as to sale or redemption 
contained in that Order. Rule 15 of that Order ran in these 
words :—‘‘All the provisions contained in this Order as to the 
sale or redemption of mortgaged properties shall, so far as may 
be, apply to properly subject to a charge within the meaning of 
Section roo of the Transfer of Property Act 1882.” In the case 
of Uttam Ishlok v. Phulman Rai (1), Banerji J. expressed the 
view that the holder of a charge was, like a mortgagee suing for 
sale, entitled to ask for and obtain a decree under Section go of 
the Transfer of Property Act, and unless he bea person who is 
not entitled to a personal remedy against the person whose pro- 
perty is subject to the charge, he was entitled to obtain such 
remedy in view of the wide words of that section. He was of 
opinion that the words “all the provisions hereinbefore con- 
tained as to a mortgagor shall, so far as may be, apply to the owner 
of such property and the provisions of Sections 81 and 82 and 
all provisions hereinbefore contained as to a mortgagee instituting 
a suit for the sale of the mortgaged property shall, so far as may 
be,iapply to the person having the charge”, although they referred 
‘to the rights of a mortgagee instituting a suit for the sale of the 
mortgaged property and did not in terms refer to any other pro- 
perty, were wide enough to include the right to obtain a personal 
decree in accordance with Section go of the Act. Richards J. 
was of opinion that the words referred to only those provisions 
which dealt with a sale of the mortgaged property. In the same 
case when it went up on appeal under the Letters Patent (2), the 
question was not decided, but the view of Banerji J. was approved. 
In 1908 the words of Section rco were cut down: the words 
“tali provisions hereinbefore contained as to a mortgagee institu- 
ting a suit for the sale of the mortgaged property” were deleted 
and the matter was reproduced in Or 34 r. r5 as set out above, ' 
The words of that rule in their ordinary significance would limit 


(1) (1905) 2 All. L. J. 379. 
(a) (1906) I. L. R. 28 All. 365; 3 All. L. J. 171. 
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the applicability of only those provisions in the Order which relate 
tothe sale or redemption of mortgaged property to property 
which is subject to a charge. The remedy by way of a personal 
decree, therefore, was not provided for in the order. But from 
this we are not inclined to hold that the charge-holder would not 
have a personal remedy. Holders of charges, which are not 
recognised as mortgages under any statutory enactment, have always 
been treated by the Courts as on much the same footing as mort- 
gagees, and if it was the intention of the amendments of 1908 to 
take away the personal remedy from a charge-holder we think 
the matter would have been expressly dealt with. In the case of 
jJeuna Bahu v. Parmeshwar Narayan Maktha (1) the charge 
created by deposit of title deeds which was not recognised as a 
mortgage under the then existing law was allowed to be attended 
with ə personal remedy. There is also a decision in the case of 
Lala Kalwary. Amir Haidar Khan (2) in favour of this view in 
which, however, no reason is given. ` We are inclined to overrule 
- this contention. 

Then it has been contended that these defendants, on the footing 
of the assignments they obtained under the mortgages in their 
favour, were not liable for the plaintifi’s dues. This contention 
has been urged on two grounds. In the first place it has been 
said that the ‘settlement itself wis nota lease. A lease of immo- 
yeable property under Sec. 105 of the Transfer of.Property Act 
is the transfer of a right to enjoy such property. It is said that 
in the settlement in the present case there was no question of 
any enjoyment of. the property, but what was given by it was the 
right to take out coal, and therefore the settlement did not amount 
to a lease. In support, the observations of Lord Cairns in Gowan 
v. Christie (3) have been quoted: “Although we speak of a 
mineral lease or a lease of mines the contract is not, in reality, 
a lease at all in the sense in which we speak of an agricultural 
lease. ‘There is no fruit that is to say there is no increase, there 
is no sowing or reaping in the ordinary sense of the term ; and 
there are no periodical. harvests. What we calla mineral lease is 
really, when properly considered, a sale out and‘out of a portion 
of land, It is the liberty given to a particular individual, for a 
specific length of time, to: go into and under the land, and to 
get certain things if he can find them and td take them away, 


(1) (1918) L. R. 461. A. 294 ; 29 C. L. J. 443 
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(3) (1879) L. R. 2 Sc, and D. App, Cas, 273 (284). > 
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Cn. just as if he had bought so much of the soil.” Other cases also . 
1932; have been cited in support in which Gowan v. Christie (1), supra 


has been referred to :—Coltness Iron Company v. Black (2); 
v. Campbell v. Wardlaw (3); Munro v. Didcott (4); Faki Ismail 
Jagannath Marwari, x. Umabai (5); Prince Mahamed Buktyar Shah v. Rani Dhojamani 
(6). Reliance has also been placed upon the observations of 

their Lordships of the Judicial Committee in the cases of Giridhari 

Singh v. Megh Lai Pandey (7), and Rajah Bijoy Singh Dudhoria® 

v. Surendra Narayan Singh (8) that the essential characteristic 

of a lease is that the subject is one which is occupied aud enjoyed 

and the cergus of which does not in the nature of things and by 

reason of the user disappear. In the present case the Kabuliat 

states that if any surface is required lease thereof would have to 

-be taken, and this too stipports the appellant’s contention that 

what was payable under the settlement was not rent but only the 

-price by instalment of the quantities of coal taken. For certain 

purposes, therefore, and in’ order to conisder whether some parti- 

cular principle or dictum applicable to leases strictly so called to 

mining leases, a distinction may have to be drawn since sucha 

distinction undoubtedly exists. But settlements of this character 

are everywhere regarded ag leases, and indeed the mortgagor as 

E well as the appellants have, as the documents show, dealt-with the 
subject-matter on the footing of “its being a leasehold, We are not 
‘prepared to. regard the settlement as anything else than as a 
lease though not falling strictly within the definition contained in 
Section 105‘ of the Transfer of Property Act or partaking of the 
essential character of a lease within the meaning of the statute, 
‘Some portion, however small, of the surface had to be used for 
‘carrying -on the mining operations and taking the coal out, and 
to that extent the transaction’ may be taken to satisfy the require- 
ments of the definition. We have not here to determine the 
‘extent of the leasehold. The second ground urged, so far as this 
contention is concerned, is that eyen if the transaction amounted 
to a lease, its assignment by way of English mortgage did not create 
a liability. on such mortgagee in respect of the royalty. The deci- 
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sion upon which the Court below has relied for holding that such CH 
liability was created is the case of the Bengal National Bank Ltd, 1932. 


v. Janaki Nath Roy (x). In that case Rankin C. J. expressed py, Krista Pal” 
the view that the English law as to the liabilities of assignees of 
leaseholds depends entirely upon a distinction between legal and 
equitable estates, —a distinction for which the Transfer of Property 
e Act has left no room in India and which is not to be imported 
into Indian law, that when a lessee executes an English mortgage 
his right to redeem is a right on certain conditions to get it back 
and in India this right cannot be looked upon as an equitable estate 
„existing before reassignment and that it cannot be held that in 
India a lessee does not part with his whole estate under an English 
mortgage and further that the whole of the interest of the lessee 
having been assigned over to the mortgagee the latter becomes 
liable for the rent. There are difficulties in the way of adopting 
this view in its entirety, or in any event in applying it to the present 
case. The definition of an English mortgage as given in the 
Transfer of Property Act section 58 cl. (e) must be read subject to 
the definition of a mortgage as given in clause (a) of that section and 
consequently an English mortgage in India can hardly be regarded 
as the transfer of the entire estate of the mortgagor to the mort- 
gagee ; it is correct, however, not to regard what is left in the mort- 
gagor as an equitable estate, but it is nevertheless some estate, 
an interest only in the estate having been transferred under the 
mortgage. In our opinion, therefore, it is not easy to say of an 
‘assignment by way of an English mortgage in India executed by 
a lessee that the whole of his estate passes under the mortgage to 
the mortgagee. The provisions of the Transfer of Property Act 
must be regarded first before resorting to the law and practice as 
it obtains in England [Hunsraj v. Bejoy Lal Seal (aY). Then, the 
tule in William v. Bosanguet (3) that when a party takes an 
assignment of lease by way of mortgage as a security for money 
lent, the whole interest passes to him and he becomes liable on 
the covenant for payment of rent though he has never occupied 
or become possessed in fact, which is the rule on which the decision 
in case of the Bengal National Bank Ltd. v. Janaki Nath Roy 
(1) has proceeded is itself a rule which applies only if there is no 
special provision to the contrary [See Hajg v. Homan (4)]. Indeed 
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in the case of the Bengal National Bank Lid (1) supra there-was 
an express covenant in the mortgage for payment by the mortgagee 
of the rent reserved by the lease., In the case before us the mort- 
gagor coyenanted with the mortgagees `i. e. both sets of appellants, 
that so long as any money remained due under the mortgage he 
would go on paying the royalties etc. We are accordingly of 
opinion that the appellant Paul merely by reason of his being an, 
English mortgagee was not liable for the royalties due under 
the lease. Then again the case of the appellants, the Bagris, seems 
to us to rest on a still higher footing. They were as already stated 
subsequent mortgagees the deed in their favour being also in, 
the form of an English mortgage. It is very difficult to see what 
estate, if at all, passes to such mortgagees. If the English Law is 
to be applied they are not liable. Cave J., in the case of Zn re 
Gee, Ex Parte Official Receiver (2) observed :-——“Undoubtedly in 
an ordinary case of assignment for value the assignor after the 
assignment remains liable on his covenants, and the assignee is 
also liable on them by virtue of privity of estate. It is only on the 
ground of privity of estate that the trustee would ever become liable 
on those covenants; and, inasmuch as the previous assignment 
has transferred that liability to the assignee, leaving on the bankrupt 
(i. e. the mortgagor) only the liability under the covenants arising 
out of privity.of contract he ceases to have the land burdened 
with onerous covenants, It is true that some years ago a question 
did arise as to whether in the case of a mortgage the ‘general rule - 
applied. This, however, was decided in the affirmative a consi- 
derable time ago ; and it cannot be doubted at this day that “where 
there is an assignment of the whole term to a mortgagee, the mort- 
gagee becomes by virtue of the assignment the owner of the lease 
burdened with the covenants, and the assignor no’ longer possesses 
any land with onerous covenants which can by virtue of the statute 
become vested in the trustee. Itis true that the assignor, where 
the assignment is by way of mortgage, retains the equity of redemp- 
tion ; but that is an equitable right which is not burdened with 
onerous covenants. It is not because he is the owner of the equity 
of redemption that he can be compelled to perform the covenants, 
but solely by virtue of the privity of contract that exists between 
him and the lessor, and, that liability cannot by bankruptcy be 
transferred to the trustee.” In Zhe Mayor etc. of Carlisle v, 
Blamire (3) it was said :—“Whether a mortgagee who has not 


(1) (1927) I. L. R. 54 Cale. 813 ; 31 C. W. N. 973. 
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énteféd be or be riot liable to an action on covenant as assignee, 
itis quite clear that the devisees of an equitable estate are not so.” 
We are, therefore, of opinion that even in a suit properly framed 
for récovety óf royalty from all the defendants none but the defen- 
dant No. 1 could be made liable. 


Lastly it; has been contended that a decree for personal liability 
“against the appellants on the footing of their having been in 
possession is also not supportable, because, apart from anything 
else, they were in point of fact never in possession. The Subordi- 
nate Judge in holding against the appellants on this point has relied 
upon three pieces of materials ; that there was ho express denial on 
their part that they were in possession ; that there was an admission 
of such possession contained in a petition of claim; and that 
they were parties to the agreement under which the defendant No. 7 
was appointed managing agent. As regards the omission to deny 
we do not set much Store by it as it is not so clear that such denial 
was necessary. The admission contained in the petition of claim, 
to which, however, it should be stated, the appellant Paul was not 
a party, is explained by the appellants, the Bagris, and in our 
opihion that explanation is not unworthy of acceptance. So far 
ag the managing agency agreement is concerned it is clearly an 
agreement by which only the mortgagor, the defendant No. 1, 
appointéd the managing agent with the concurrence of the Bagris 
and of the Bank, their consent being necessary to vary the order 
of their respective charges and to create a first-charge in favour of 
the -managing agent and from this deed no inference can legi- 
timately be made that the appellants were in possession. On the 


other harid, the statements in the plaint; an affidavit of the plaintiff's: 


agent otte Dhajadhari, dated the rst December, 1924, the ‘eturns 
submitted ufider the Indian Mines Act, and the letters Ex. A series 
and the other evidence on the record, oral and documentary, negative 
the position that the apreliants wete in possession. The Subordi- 
nate Judge has drawn an adverse inference against the appellants 


for non-production of theiz accounts, but we are unable to agree 


with him in his conclusions, 


In the fesulf we allow the appeals, and set aside the decree 


complained of in So far a$ it is Against thé defendants other than 
the defendant No. 1. The appellants will be entitled to their 
costs in this Court as against the plaintiff respondent, one hearing, 
fee, which is to he divided equally between the PPPA in the 
two appeals, being allowed. 
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Civ, Any security, which the appellants may have deposited in 

1932. pursuance of the order of this Court relating to stay of execution, 

So > on) 

Fala Krista Pal will be returned to them, 
Jaganaatk. Marwari, & T. M. Appeals allowed. 
PRIVY COUNCIL. 
Present: Zord Tomlin, Lord Thankerton, Lord Salvesen, 
Sir George Lowndes and Sir Dinshah Mulla. 
Fees DULAHIN JADUNATH KUAR 
1932. y. 
March, 8. RAJA BISHESHAR BAKHSH SINGH. 


[ON APPEAL FROM THE CHIEF Court of OUDH AT LuckNow.] 


Will—Oudh Estates Act (I of 1869), as amended by United Provinces Act 
(IH of 1910), sections 19, 22, sub-section (10)—Validity of unattested 
wills executed after passing of the 1869 Act but before publication ‘of the 
lists under sections 8 and g— Male agnote', meaning of- Gotraja- 
sapinda—Fulfilment of both conditions essential. 


The provisions of section 19 of the Oudh Estates Act, 1869, requiriog (inter 
alia) that the will of a taluqdar, to be valid, must be duly atlested in accordance 
with section 50 of the Indian Succession Act, 1865, apply to every will executed 
after the passing of the 1869 Act (viz. the rath January 1869), irrespective of 
the date when the list of taluqdars was prepared and approved under sections 
8 and 9 of the Act. 


Murtasa Husain Khan v. Mohomed Yasin Ali Khan (x) referred to. 


In ascertaining the meaning of the words " male “agnate’’ in section 22, sub- 
section (10) of the Oudh Estates Act, 1 of 1869, as amended by the United 
Provinces Act, III of 1910, recourse must necessarily be bad to the personal law 
of the individual to whom the succession is to be established. Where, for 
instance, the parties are Hindus governed by the Mitakshara School, ‘ male 
agnate” denotes a gotraja-sapinda, and a plaintiff, in order to qualify as a male 
agnate, must satisfy two conditions, viz., (a) that he is of the same gotra, or, as 
it may be expressed, of a common patriarchal stock, and (b) that he is a sapinda 
of the deceased, that is, connected by blood through a common ancestor, the 


(1) (1916) L. R. 43 L A. 269; I L. R, 38 Alle 552; 25 C. LJL 
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connection being traced through males. The plaintiff must satisfy the Court 
of the fulfilment of both- these’ conditions, and it is not sufficient for him to 
prove terely that he ‘was a sapinda of the propositus. He must further 
establish the identity of hig gotra with that of the propositus. 

Raghuraj Chandra v. Subhadra (I); Bhyah Ram Singh v. Bhyah Ugur 
Singh (2) ; Lulloobhoy v.  Cossibai (3) and Ramchandra Martand v. Vinayak (4) 
referred to. i 

Judgment of the Chief Court of Oudh (I. L. R. 3 Luck. 326) varied. 


Consolidated ‘appeals Nos. 102, 103 and 104, from a judgment 
and decrees, dated the 15th December, 1927, of the Chief Court 
of Oudh (Stuart C. J. and Wasir Husain J}, which varied a judg- 
ment and decree, dated the 4th January, 1927, of Mr. Justice King, 
sitting on the’ Original Side. 


' The. ‘facts . of the case are fully set out in their Lordships’ 
two judgments délivered on the 4th December, 1930, and 8th 
March, | 1932, and in the judgment .of Stuart C. J. and Wazir 
Fhisbain J., in the Court below, reported in I. L. R. 3 Luck. 326. 


The Appeals were first heard before the Board consisting of Lord 
Lhankerton, Sir Lancelot Sanderson and George Lowndes. 


“The following authorities wére cited during the arguments in 
appeals Nos. 102 „and: 103, which were heard in October, 
1930 3-7 

| Burpurshad v. ` Shesdial (s); ; Balbhaddar Singh. Sheo Narain 
Singh(6); Ranee Mewa Kuwary. Ranee Hulas Kuwar (7 ); Khunni 
Zal v. Gobind Krishna. Narain (8) ; Ramsumaran Prasad v. Shyam 
Kumari (9) ;, Achal Ram v. Udai Partab (10); Bhat Narindar 
Bahadur , Singh v, Achal Ram (11); Bal Gangadhar Tilak v. 
Shriniwas; Pandit (12) ; Chaudhri Satgur Prashad v. Kishore 
Lal 3); Thakur Sheo Singh v. Rani Raghubans Kanwar (14) ; 


(1) (1928) L. R. s55 L A. 139. 
» (2) (1870) 13 Mò, I; A? 3935.5 B. L. R. P. C. 293. 
ene (188p) L. Ro wl. A. 212; L L. R. § Bom. 110. 
: (4) (1914) 1L. ‘R. qu. "A, 290 ; J. L. R. 42 Cale. 584; 20 C. La J. 573- 
=: (1876) L. R.g I. A. 259. 
MU, (1899) L. R 281, A. IL L. R. 27 Calc. 344. 
“(GB LIR rA. 1575 14 B. L. R.gia. 
(8) (1911) L. R. 381. A. 87; 13C. L. J. 575: 
(9) (1922) L. R. 49 I, A. 342; 37C. L. J. 356. 
(10) (1883) L. R. 111. A. 51; LL. R. 10 Cale, srr. 
(11), (1893) L. R. 201, Al 77; IAL. R. 20 Calc. 649. | 
(12) (1915) L-R. 4a l A. 135; L L.R. 39 Bom. 441; 22 C.L. J. 1. 
(13) (1919) L. R..46 1. A. 197. 
(14) (1908) L R. 331. A. 203; 2C.L. J. 194; LL. R. a7 All. 634. 
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Muhammad Abdussamad v. Kurban Husain (1); Thakumin Balraj 
Kunwar v. Rae Jagat pal Singh (2); Rup Narain v, Mussammat 
Gopal Devi (3); Murtasa Husain Khan v. Mahomed Yasin Abi. 
Khan (4) and Kuar Mata Prasad v. Kuar Nageshor Sahai (5). 


The judgment of their Lordships was delivered by 


Lord Thankerton.—These are three consolidated appeals 
from two decrees dated 15th December 1927, passed by the Chiefs 
Court of Oudh, which varied a decree, dated 4th January 1927, 
of a single Judge of thé same Court sitting as a Court of Original 
Civil Jurisdiction. 


The plaintiff in the suit out of which these appeals have arisen 
was Raja Bisheshar Bakhsh Singh, and he is appellant in the 
second of these appeals (No. 103 of 1929). The defendants in 
the suit were (r) Dulahin Jadunath Kuar (hereinafter referred to 
as defendant 1), who is appellant in the first appeal (No. roa of 
1929), (2) Lal Pratap Harihar Bakhsh Singh (hereinafter, referred to 
as defendant 2), who is appellint in the third appeal (No. 104 of 
1929), and (3) Mahabir Singh. The last-named is not a party to 
the first two appeals, as, by agreement with the plaintiff, the appeal 
which he had taken from the decree of the trial Judge to the 
Chief Court was dismissed on rsth March, 1927. 


In the suit the plaintiff claims possession of the Taluka Ging. 
wal, consisting of sixty villages as set out in the Schedule attached 


to the plaint, lying in District Bahraich and District Gonda, as 


the. nearest male agnate according to the rule of lineal primogeni- 
ture, of Raji Suraj Pragas Singh, the last male-holder,-who died in 
1899, in-terms of Sec. 22(10), Oudh Estates Act of 1869, as amended 
by the Oudb Estates (Amendment) Act, 1910. In the suit the 
plaintif also claimed .certain -other property, as to which no 
question arises in these appeals, : 

Two main questions arige jn the present appeals, vis. 
(a) whether the succession is governed by the provisions of the 
Oudh Estates Act, which arises in the first appeal, and, if so, 
(6) whether plaintiff is “the nearest male agnate according to the 
rule of lineal primogeniture” within the meaning of the Act, which 
arises in the third appeal. l 


(1) (1903) L. R. 31 I. A. 30; L L. R. 26 All. 119. 


(a) (1904) L. R. gt L A. 132; L L. R. 26 All. 393. 

3) (1909) L. R, 361, A." 103 ; I. L. R. 36 Cale, 780; 10C. L. J. 38: 
(4 (1916) L. R. 431, A, 269 ;-I. L. R. 39% All gga; ag CL. Jer. o > 
(5) (1925; Le R. 52I, A, 398; L L. 47 AIL 883; 43C. L; J. 51. 
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A minor question is raised in the second appeal as to certain 
villages, which the Chief Court held defendant No.1 entitled to 
hold during her life, thereby varying the decree of the trial Judge, 

Raja Sila Baksh was the first Talukdar of Gangwal, and his 
name was entered in Lists I and II, prepared in accordance with 
the Provisions of S. 8 of the Act of 1869. The Act was passed on 
wath January 1869, (and in terms of Sec. 9 these lists were approved 
‘by the Chief Commissioner of Oudh on zoth July, 1869), and :pub- 
lished in the Gazette of India on grst July, 1869. | 

On 3rd April, 1869, Raja Sith wrote a letter to the Deputy 
Commissioner of Bahraich, in which he said : 

“I beg to state that, firstly, I hope to have issues, and they will, 
after me, succeed me. In case there be no hore of issue, the two 
legally-wedded Ranis of mine are (malik) proprietors (of my estate). 
After my death, the Rani Saheba have power. Share in the estate 
shall not be divided.” 

It was not disputed before this Board that, as concurrently 
found by both Courts Lelow, this dccument is of a testamentary 
nature. It was equally undisputed that this document was not 
attested as required by S. 19, which incorporated S. 50, Succession 
Act, but the application of S. 19 was disputed. If this document 
was both valid and operative as a Will, it was not disputed that its 
effect was to take the succession outside the operation of the Act, 
with the consequent failure of the plaintifi’s case. 

The defendants stind on the defensive and put the plaintiff to 
proof of his title to claim the estate. 

The question of the validity of the will depends on construction 
of the original Act of 1869, apart from its amendment by the Act of 
19160, Both the Courts below have held that the will was invalid 
on the ground that it was not attested as required by S. 19 of the 
Act of 1869, the material part of which is as follows: “19. Sections 
49, 50, 5%, 54, 55 and 57 to 77 (both inclusive), and Sections 82, 
83, 85 and 88 to 98 (both inclusive), Succession Act (No. ro of 
1865), shall apply to all wills and codicils made by any Talukdar 
or Grantee, or by his heir or legatee, under the provisions of this Act, 
for the purpose of bequeathing to any person his estate, or any 
‘portion thereof, or any interest therein: Provided that marriage 
shall not revoke any such will or codicil; Provided also that 
nothing herein contained shall affect wills made before the passing 
of this Act......... ” 


Defendant No.1, who is appellant in this issue, maintains that 
the provisions of S. 19 of the Act of 1869 with regard to the attesta- 
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tion of wills made by talukdars did not apply to awill niade 
before approval and publication under S.9 of the lists prepared, 
under section 8, even though, as in .the present case, at the time of 
his making the will, the talukdar’s name was included in thé lists 
‘made up for the purpose of subsequent approval and publication. 

‘This contention is based 'on the connie of talukdar in section 2 
which is as follows:— e 

“ Talukdar means any person whose name is entered i in the’ first 
of the lists mentioned in section 8.” 

- The material portion of section 8 is as follows = 

“ Within six months after the passing of this Act, the Chief Con: 
missioner of Oudh, subjéct to such instructions as'he may receive 
from the Governor-General of India in our) Spal cause £ bé 
prepared six lists, namely :— Mi 
- “First: A list of‘ all persons who are to be’ Consinered ‘Taluk: 
dars within the meaning of this Act...... K ` 

| Sections g and 10 may also be conveniently cited here : 

“g. When the lists mentioned ‘in section 8 shall have’ been 
approved by the Chief Commissioner of Oudh, they shall Be’ pub: 
lished in the “ Gazette of India.’ After such ‘publication; | the’ first 
‘and ‘second cf the scid lists shall not, except in the manner pro- 
‘vided by’section 30 or section 31, as the case may be, be liable to 
any alteration in respect of the names entered therein. If, at any 
time after the publication of the siid lists,it appears to the Governor- 
General of India in Council that the name of any person’ has been 
wrongly omitted from or wrongly entered in any of the said ‘lists, 
the said Governor in Council may order the name to be inserted in 
the proper'list; and such name shall be published in the ‘ G-zetté 
of India’ in a supplementary list, and such person” shall be treated 
in-all respects as if his-name had been from the first inserted i in ae 
‘proper list. ” 

‘~ tro, No persons shall be considered Talukdars and’. Grantées 
within the meaning of this Act, other than the persons named “ih 
such original or supplementary lists as aforesaid. -The ‘Court shall 
take judicial notice of the said lists and shall regard them as ‘Core 
‘dlusive evidence that’ ane perpaus names therein are Suck” Talukdar 
or Grantees.” ` : 


“Defendant No. 1 maintained that there could not be a list within 
the meaning of the definition until at least the approval of the Chief 
Commissioner bad been obtained, that the reference to lists i in the 
‘definition was imperative and not merely evidentiary, arid that the 


‘definition applied t to section 19 as “fully as to any other secfion.- Thè 


Vor. LVI.] TT. PRivy GouNGIL. 


plaintiff, on the other hand, maintained that the reference to lists in 
the definition was merely evidentiary and that the Act applied, as 
from its passing, to every Talukdar who came within the terms of 
section 3, which, apart from the definition, appears to be declaratory 
of the rights of an existing class. He further maintained that, even 
if the definition is imperative, it was repugnant to the context of 
section 19 and in particular to the proviso as to wills made before 
the passing of the Act. The plaintiff did not maintain that the pro- 
vision of section 13 as to registration applied in the present case, 
as he was unable to say that the legatee was nota person excepted 
from the operation of the section. 

The history of events from the annexation of Oudh in 1856 up 
to the passing of the Oudh Estates Act in 1869, including the sum- 
mary settlement, the preparation of lists of Talukdars and the 
granting of Sanads to Talukdars was fully dealt with before their 
Lordships, and the plaintiff founded on the two orders of the Gover- 
nor-General incorporated in Schedule 1 to the Act, but their Lord- 
ships are of opinion that the Act only recognized a statutory class of 
Talukdars and that this is made clear by the provision of section ro 
that no persons should be considered Talukdars “ within the mean- 
ing of this Act” other than the persons named in the original and 
supplementary lists. Further their Lordships are of opinion that such 
lists, in the case of the original lists, did not become operative as 
lists until they had been approved by the Chief Commissioner, but 


that they became operative as from the date of, such approval, the. 


subsequent publication being merely public notification of the fact. 

` The plaintiff founded on certain passages in the judgment of this 
Board, delivered by Mr. Ameer Ali, in Murtaza Husain Khan vy. 
Mohomed Yasin Ali Khan (x). In that case the original talukdar, 
whose name appeared in lists x and 2 prepared under section 8, had 
died in 1865, prior to the passing of the Act, and the property in 
dispute was not part of the talukdari estate under the Act, it being 
undisputed that the taluka fell under the provisions of the Act. It 
was held that, upon the death in 1899 of a subsequent talukdar, 


the succession to his property, not forming part of his talukdari_ 


estate, was subject to a rebuttable- presumption that there was a 


family custom of descent to a single heir. In referring to the original, 


talukdar, Mr. Ameer Ali said (at p. 276 of 43 I. AJ); 

af As already observed, a summary settlement of the Government 
revenue had been made with Jamshed Ali Khan on 32nd January 
1859, a Talukdari Sanad was granted to him on 17th October 1861, 


(1) (1916) L. R. 43 I, A. 269 ; I L. R. 38 All. 552; 25 C. L. Ji. 
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and his name was entered asa talukdor in tke first of the lists. He 
had acquired, as declared by section 3, “a permdnent, heritable and 
transferable right ” in his estate, and was unquestionably a Talukdar 
within the meaning of the Act. His death before the Act was passed 
into law makes no difference in his status or in his tights, The lists 
which the Chief Commissioner was directed to “cause to be pre- 
pated ” wefe obviously in course of preparation long befote the pass, 
ing of the Act; the limit of six months was clearly meant as 4 lifnit 
for their completion, and not for their initiation. In fact, it is beyorid 
dispute now that Jamshed Ali and his heirs and successors to the 
estate are such talukdars. ” ` 

~ No argument arose in that case as to whether the deceased 
Talukdar became a talukdar within the meaning of the Act as soon 
as if passed or only on approval of the lists, arid, in their Lordships’ 
Opinion, either view is consistent with the general expressions used 
in this passage. 

As regards section 19 their Lordships consider that operative 
effect should be given, if a reasoriable construction so permits, to 
every provision of a statute, and that to apply the definition of 
talukdar to section 19 so as to limit its operation to wills made after 
the approval of the lists would have the effect of rendéting thé 
pioviso as to wills made before the passing of the Act purposeless ; 
they are therefore of opinion that the definition is to that extént 
répugharit to the context and is inapplicable. It follows that, in 
their Lordships’ opinion, the provisions of section 19 applied to wills 
madé after the passing of the Act by talukdsrs óf the statutory class 
prescribed Ly section ro, and that it applied to the will here in 
question, so that, being unattested as required by sectioti 56, Succes- 
sion Act, 186s, it was invalid’ ag a will. 

It therefore becomes unnecessary to considér whether, On thé 
assumption that it was à valid will, it ever became operative ot was 
abandoned by the legatee, Raja Sitla’s widow, as to which a sépatate 
atyument was raised. 

n With regard to the plaintiffs pedigree, there are con¢éurrént 
fividings of fact by the Courts below to the effect that the plaintiff 
has proved his pedigree and their Lordships see rio reasort for dis- 
tutbing these findings, which establish that, in blood relationship, 
the plaintiff is the nearest male blood relation according to the rule 
of lineal primogeniture of the last male holder to the taluk. But 
this leaves open the issue in the third appeal, in which defendant 
No, 2 raises a point of law on the construction of section 22(10) of 
the 1869 Act as amended by the Act of 1910, 
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In the first appeal defendant No. 1 also sought:to raise a question 
as to whether a village’ called Rajapur Grant was comprised: in the 
taluka, though no such point. was raised-in her case of appeal ; but, 
even if it were not too late to raise the point their Lordships were 
not prepared to disturb the concurrent findings of fact by the Courts 
below that the taluka consisted of the sixty villages claimed in the 
plaint, including the village of Rajapur Grant. 

In the second appeal (No. 103 of 1929) the plaintiff takes objec- 
tion to the variation of the decree of the trial Judge made by-the 
Chief Court, in that they held that defendant No. r was entitled to 
remain in possession during her life of five villages of which she was 
in possession under an agreement dated 29th June, 1899. 

Raja Sitla, the original Talukdar, died in 1885, leaving surviving 
him his widow Rani Sukhraj Kuar, and his half-brother Narpat 
Singh. Under a compromise of a suit raised by the latter against 
the former, Narpat Singh was declared to be the absolute owner of 
the entire estate of Gangwal, and the Rani was allowed to remain 
in possession of five villages by way of Guzira, besides some other 
property, which is not in issue in these appeals. Narpat remained 
in possession of the taluka of Gangwal until his death. in 1f92, 
when he was succeeded by his son, Raja Suraj Prakash Singh, who 
died in 1899, having been predeceased. by his only. son, Mahesh 
Bakhsh Singh. Raja Suraj Prakash Singh was survived by : 

(a) Rani Sukraj Kuar, Raja Sitla’s widow, who died in 1922; 
(b) Rani Itraj Kuar, the senior widow of Raja Suraj Prakash Singh, 
who died in 1925, and on whose death the present dispute arose; 
(c) Rani Abhairaj Kuar, the junior widow of Raja Suraj Prakash 
Singh, who died before 1925; and (d) defendant-No. 1, the widow 
of Mahesh Bakhsh Singh, the predeceased son of Raja N Prakash 
Singh. 

On 29th June 1899, an agreement was saiet into between the 
two widows of Raja Suraj Prakash Singh and defendant No. 7, the 
material portion of which is as follows —- 

“ Whereas Raja Suraj Prakash Singh, Talukdar of Gangwal, died 
childless and intestate, while we, 7. e, Rani Itraj Kuar, the first 
widow, Rani Abhairaj Kuar, the second widow, Dulhin Saheba, viz., 
Jadu Nath Kuar, widow of Bachcha Mahesh Bakhsh Singh, the son 
of late Raja and Rani Achal Raj Kuar, the mother of the deceased 
Raja, are the heirs and now we, by mutual consultation have decided 
that the mutation of Taluka Gangwal, Districts Bahraich and Gonda, 
and purchased Pattis Chaisar, etc., be effected in favour of Rani Itraj 
Kuar and during her (Itraj Kuar’s) life Rani Abhairaj Kuar, Mt, 
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Dulhin Jadu Nath Kuar, and Rani Achal Raj Kuar, the mother of 
the deceased Raja, having received the following Bhaiyai villages, 
which have always :emaired in the possession of the heirs to the 
estate and also were held for a long time by Raja Narpat Singh 
during the Shahi rule, should support themselves because this Bhairai 
right now belongs to Rani Abhairaj Kuar and Mt. Dulhin Jadu Nath 
Kuar, the heirs to the estate, who, after me; Rani Itraj Kuar shall 
gradually become the successors. ” 

As Rani Sukraj and Rani Abhairaj Kuar died in the lifetime of 
Rani Itraj Kuar, defendant No. T was in possession of the Guzara 
villages at the time of Rani Itraj Kuar’s death in r925. 

The Chief Court held that the agreement was a reasonable family 
settlement, mace for the purpose of settling controversies as to the 
mutation of names consequent on the death of Raja Suraj Prakash 
Singh, and they further said : 

“ Prima facie a provision for maintenance must be deemed to bè 
intended to enure for the lifetime of the grantee: Rameshar Bakhsh 
Singh v. Arjun Singh (1). Inthe present case the provision was 
to cease earlier, but only in the event of the grantee coming into 
the possession of the estate. We are unable to discover anything in 
the document to justify the interpretation that it was.to cease on the 
death of Rani Itraj K uar, and during the lifetime of the grantee, 
when the succession to the estate is withheld from her on. a ground 
not contemplated by the settlement. ” 


Their Lordships find themselves unable to agree with this con- 
struction of the agreement, as, in their opinion, the words “ during 
her (Itraj Kuar’s) lifetime ” do not qualify the antecedent part of the 
provision, but qualify the subsequent part of the provision, under 
which alone defendant No. 1 has any claim to the Guzara villages. 
It follows that defendant is not entitled to retain possession of these 
villages, and it is unnecessary to consider whether the settlement was 
valid and reasonable. 

The third appeal involves a question of a nha of the Oudh 
Estates Acts of general importance, which ‘does not appear to their 
Lordships to have been clearly and adequately placed before either 
of the lower Courts, and, in view of the importance and difficulty of 
the question, their Lordships feel that it will be more satisfactory 
to have this appeal reheard before a fuller Board. 


Until the advice to be humbly tendered by their Lordships to 
His Majesty in respect of the third appeal is determined, it will not 


-(1) (1901) I. L. R. 23 All, 194; L.R. 281. A r. 
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be possible to settle the terms of the order in respect of the first two 


appeals. 
The appeals were accordingly placed before the larger Board. 


Sir John Simon, K. C., De Grayther, K. C., Dunne, K, C. and 
Dube for Defendant No. rı Appellant in Appeal No. roz of 
1929. 

7 Dunne, K. C. and Parikh for Defendant No. 2 Appellant 
in Appeal No. 104 of 1929. 

Upjohn, K. C., Wallach ani A. P, Sen for the Plaintiff Respon- 
dent in Appeal No. 1c2 of 1929. 

Upjohn, K. C., De Gruyther, K, C. and Wallach for the Plaintif 
Respondent in Appeal No. 104 of 1929. 

During the course of the argument in Appeal No. 104, which 
was reheard before a larger B.ard in January, 1932, the following 
authorities were referred to :-— 

Ramchandra Martand v. Vinayak (1); Bhyak Ram Singh v. 
Bhyakh Ugur Singh (2); Rutcheputty Dutt Jha v. Rajunder Narain 
Rae (3); Zulloobhoy Bappoobhoy v. Cassibai (4); Raghuraj Chandra 
v. Subhadra Kunwar (5); Ramchandra Krishna Joshi v. Gopal 
Dhondo Joshi (6); Debi Pershad Chowdhry v. Rani Radha Chow- 
ahrain (7). 

Mayne’s Hindu - aw, paragraphs 502, 509, 572, 574, 585. 

Sastri’s Hindu Law, sth Ed., p. 86. 

Dr Gour’s Hindu Code, paragraph 490. 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—In accordance with the view expressed in 
the judgment of this Board dated the 4th December, 1930, the issue 
raised in the third appeal has been re-heard before a fuller Board. 
By that judgment it was decided that the succession to the Taluka 
Gangwal is governed by the Oudh Estates Act, and in particular by 
section 22(10), which, as amended in 1910, is as follows :— 

“(ro) Or in default of or on the death of such mother, then to 
the nearest male agnate according to the rule of lineal primogeniture, 
subject as aforesaid. ” 


(1) (1914) L. R. 411. A. 290; I L R. 4a Cale. 384 ; 20 C. L. J. 573, 

(a) (1870) 13 Moo. I. A. 373; 5 B. L. R. P. C. 293. 

(3) (1839) 2 Moo. I. A. 132. (4) (1880) L. R. 7 I. A, 212. 

(5) (1928) L. R. 55 I. A. 139. (6) (1908) I. L. R ga Bom. 619, 
(7) (1904) L. R. gt L A. 160; I, L. R. 32 Calc, 84. 
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The last Talukdar was Raja Suraj Prakash Singh, and the plain- 
tiffs pedigree shows Bhaya Partap Singh as their common ancestor, 
and in accordance with the previous judgment the plaintiff must be 
held to have established that, in blood relationship, he is the nearest 
male blood relation accor ding to the rule of lineal primogeniture of 
Raja Suraj, the last male holler of the Zaluka. It is clear from the 
context that this finding relates to physical Llood relationship and 
does not exclude the possibility—raised by the issue in the third 
appeal—of the legal right of succession, so far as expressed as blood 
relationship, having been lost, e. g., by adoption. . 

The sole question in the third appeal is whether the plaintiff has 
proved that he is an “ agnate” of the propositus within the meaning 
of section 22(10); if so, he is admitted to be the nearest male agnate 
according to the rule of lineal primogeniture. 

In the first place, their Lordships are clearly of opinion that the 
meaning of “ male agnate ” for the purposes of the section cannot be 
determined without recourse to the ordinary law which would govern 
‘the succession apart from the statute—in this case the Hindu law of 
succession according to the rules of the Mitakshara, The. term 
“agnate” is not a term of artin the English legal system ; in the 
English language, though not in frequent use, itis a known term, 
used to indicate relationship on the father’s side or exclusively 
through males. In their Lordships’ opinion, it is a word expressive 
of relitionship, similar to “son ° or “brother,” to which the rule of 
construction laid down in Raghuraj Chandra v. Subhadra Kunwar 
(1), falls to be applied. The only express prescriptions of the Act 
relative to “ male agnate” are that it denotes only legitimate rela- 
tives (section 2), and that it applies only to najib-ul-tarfain, i. e., 


“ those of noble birth on both sides (section 21). Subject to these 
- qualifications, the meaning of “ male agnate” falls to be ascertained 
“by the personal law of the individual, to whom the succession is to 


be established. 

Turning to the law of the Mitakshara, their Lordships have no 
doubt that “ male agnate” denote a gotraja-apinda, as to which an 
authoritative exposition is to be found in Byak Ram, Singh v. 
Bhyah Ugur Singh (2). Sir Rotert Phillimore, in delivering the 
judgment of this Board, says (p. 390) :—~ 

“The Mitacshara, inthe sth and 6th sections of the second 
chapter, recognises two successive classes of heirs : first, ‘Gentiles’ ; 
next, Bandhoos ; after them it places certain special persons, and 


(1) (1928) L. R, 551. A. 139. 
(2) (1870) 19 M. I A. 373. ' 
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after these last the State, the s/imus heres. Whatever descent 
prevails, and even where the State takes by escheat, the 
‘duty of some ceremonial performance to the deceased 
is still enjoined. The family is thé cherished institution of 
Hindoos. Individual separate ownership is less the subject 
‘of the generol remarks of Commentators on the Hindoo Law 
than the associated «aggregate community, the family. In this 
respect an analogy is observed between (amily ownership and that 
of the old village community. Consequently, family union or 
connection derived from a common head, the founder of the family, 
may reasonably te regarded, amongst a patriarchal people, as the 
source of the entire class from which a succession of heirs may 
be derived. Agsin, as males are preferred to females in succession, 
from religious reasons, this same class may be reasonably subject 
to the condition that the descent be generally derived from males, 
who, for the same reason, may obtain a constant preference. The 
text of the whole of the 5th and 6th sections of the znd chapter 
of the Afitacshara is in the strictest conformity to these principles. 
The Gentiles, or Gofraja (from the Gotra) are described as descen- 
ding from one common stock, a male, and derived generally 
through males, as forming a family, though embracing, possibly, 
many families, and such original bond of union is regarded as 
necessary to the constitution of the Gofra. These conditions 
are all that are stated as necessary to the constitution of the class 
of Gentiles. As regulating preference of succession amongst 
them, the law of succession amongst Gentiles classifies them further, 
as Sapindas and Samtanodacas ; the first it treats as prior to the 
second, but excludes neither, within limits wide enough to include 
the present plaintiffs. As the plaintiffs, then, in this case show a 
common ancestor, a Gotra, a community of family, a descent which 
extended to the deceased and themselves, they appear to satisfy 
every condition of the text.” 


From this it is clear that, in order to qualify as a male agnate, 
or gotraja-sapinda of the propositus, the plaintiff must satisfy two 
conditions, viz. : (a) that he is of the same gofra, or, as it 
may be expressed, of a common patriarchal stock, and (4) that 
he is a sapinda of the deceased, that is, connected by blood 
through a common ancestor, the connection being traced through 
males. 

It is now settled that saginda-ship under the the Mitakshara 
law arises from the community of corporal particles, and is not 
dependent on the right to participatein the offering of funeral 
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oblations ; the latter may be of importance in settling the order 
of preference of heies in the same class, but is not relevant in a 
question of exclusion from a class of heirs. Lulloobhoy Bappoobhoy 
v. Cassibat (1); Ramchandra Martand Watkar v. Vinayak 
Venkatesh Kothekar (2). It may further be noted that the dandhus, 
or cognates, have a technical meaning in the system of the 
Mitakshara and signify the dhinna-gotra sapindas, that is, those 
not belonging tu the same gvfra or family (Ramchandra, supra 
cit (2).) 

The pedigree of the plaintiff in the present suit shows his 
community of corporal particles with the propositus through a 
common ancestor, Bhaya Partab Singh, traced through males, 
, and, to that extent, the pedigree has been held proved, as already 


' stated. He has, therefore, satisfied one of the two requisite con- 


ditions, #¢, that he is a safinda of the propositus ; but the main 
issue in the third appeal is whether the plaintiff his proved that 
he satisfies the other condition, namely, that he is of the same 
.patriarchal stock or gofra. In the absence of challenge on this 
point, it might well be that proof by the plaintiff that he was a 
sapinda of the propositus would be sufficient to raise a presumtion 
that he was also gofraja, but, on his being challenged by defendant 
No, 2 on this point, it is for the plaintiff to satisfy the Court that 
he complies with this condition also, before he can succeed in his 
claim to the succession. 


Defendont No. 2 maintains in this appeal that it is established 
on the evidence that the gstra of the propositus was Vaiyaghra, 
and the plaintiffs gofra being admittedly Atri, they cannot be 
related as agnates (gofraja saginda) under the Mitakshara law, 
and that, in eny event, the plaintiff has failed to prove that the 
propositus, like himself, belonged tothe Atri gofva. The plaintiff 
maintains that the evidence sufficiently establishes that he was 
of the same gofra as the propositus, but that, if this conclusion is 
not justified, the case should be remitted for further enquiry on 
this point, as the issue was not fairly or fully raised in its present 
form at the trial or in the Courts below. 

Tt was ultimately agreed by both parties (a) that, if in fact 
the propositus was of the Vaiyaghra gotra and the plaintiff was 
ofthe Atri gotra, this difference of gotra necessarily led to the 
conclusion that the plaintiff is not an agnate, t.e., gofraja sapinda, 
of the propositus, and (4) that such difference of gotra could only 


(1) (1810) L.R, 71. A. 212. (2) (1914), 411. A 290. 
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be accounted for by adoption into a different gofra, of the plaintiff 
or one of his paternal ancestors since the common ancestor, Bhaya 
Partab Singh. 

In the previous judgment their Lordships expressed the view 
that this issue had not been clearly or adéquately placed before 
either of the lower Courts, and, after reconsideration before a fuller 
Board, their Lordships are-confirmed in this view. 

The question of gofra was not raised in the pleadings, written 
or oral.. Defendant No. 2 put the plaintiff to the proof ot his 
pedigree, and his only express contention was that Jugraj Singh, 
the younger son of Partab Singh, died childless. The only issue 
that could be held to cover this point was No. 7, which is as follows : 
“Is the plaintiff the nearest heir under the Act by the rule of lineal 
primogeniture to Suraj Prakash Singh, or under the custom applica- 
ble to the family ?” 

At the trial, gofra was first mentioned during the cross-examina- 
tion of the plaintiff, when he stated “My gotra is Atra gotra”; he 
was not further examined on this point by either side. It is next 
referred to in cross-examination, for defendant No. 2, of two wit- 
nesses for defendants 1 and 3 (D.W. 15 and D.W. 18), and is dealt 
with by a series of witnesses for defendant No. 2. About halfway 
through this latter body of witnesses a statement by plaintiffs 
counsel is recorded to the effect that the plaintiff did not admit 
that the gofra of the Gangwal family was Vaiyaghra, but that the 
Gangwal family belonged to Atri gotra. 

It seems reasonably clear from the judgment of the trial 
Judge that difference of gotra was only used before him as affecting 
the question whether Jugraj Singh had died childless, in other 
words, as involving a break in the blood relationship of the plaintiff 
with Jugraj Singh. There appears no trace of an argument that, 
granted the blood relationship, the difference of gotra would still 
negative the plaintiffs claim to be the nearest agnate. 

The learned trial Judge held it proved by the defendants’ 
witnesses that the Gangwal falukdars were of the Vaiyaghra gotra, 
though he thought that this conclusion was-weakened by the fact 
that that point was not put to the plaintiff or his witnesses in 
cross-examination; he. also thought it. possible that the plaintiff 
might have stated his gofva incorrectly or his ancestors might have 
forgotten to what gofra they belonged and then taken whatever gotra 
was suggested by their grafi¢s or priests, On consideration of Sastri’s 
Treatise on Hindu Law. and Dr. -Gour’s Hindu Code, he came, 
apparently reluctantly, to the conclusion that it is possible that 
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persons descended in the male line froma common ancestor ‘can 
belong to two different gofras, and stated “ whatever the explanation 
of the difference of gofras may be, I am not prepared to accept this 
difference as conclusive proof that the plaintiff and his tamily are not 
agnatic relations of the ¢a/wAdars of Gangwal in the manner claimed. 
Counsel for defendant No. 2 should have put his case to the plaintiff 
in crossexamination. Probably he feared that if he did so the plain- 
tiff might be able to explain the apparent difficulty. I think it is 
impossible to explain away the admissions made by Raja Sitla 
Bakhsh Singh and his Mukžřar to which I have referred above. ” 
The admission referred to was made in a suit in 1868 by Sheo Nath, 
the plaintiff’s father, against Raja Sitla, the first talukdar of Gangwal, 
claiming that certain villages had been given as dAayai to the plain- 
tiffs ancestors; in his answer the Raja stated “The plaintiffs do 
belong to the defendant’s family, but these villages were not given 
to them asa Dayat, i.e, portion. Defendant’s ancestors gave 
Gularia to plaintiffs ancestor in 1244 as jagir’. The learned Judge 
also referred to the conduct;of Rani Itraj Kuar in goo, when Sheo 
Nath Singh made an application to have the estate taken under the 
Court of Wards on the ground of mismanagement by Rani Itraj 
Kuar and the detriment to himself as next reversioner, and the 
omission of the Rani to suggest that Sheo Nath Singh was in no way 
related to the Za/sAdar’s family and therefore had no locus standi 
to present the application. The learned trial Judge concludes :— 
“In my opinion, therefore, the plaintiff has satisfactorily esta- 
blished his agnstic relationship to Raja Suraj Prakash Singh in the 
manner set forth in his pedigree. ” f 
Their Lordships are satisfied that'the admissions of Raja Sitla 
and conduct of, Rani ‘Itraj Kuar do not involve any admission as to 
identity of gotra between the two families. 
The Chief Court, in their judgment, say: ~ oe 
“On the question of the plaintif’s relationship with Raja Sitla 
Bakhsh Singh” [? Raja Suraj Prakash Singh] “ the case put forward 
and argued before us on behalf of Lal Harihar Partab Bakhsh Singh, 
the defendant-appellant in Appeal No. 19, is that Jugraj Singh, the 
second son of Partap Singh, died issueless, or at least that the plain- 
tiff has failed to prove that heis the descendant of Jugraj Singh. 
It was not disputed that Jugraj Singh was one of the two sons of 
Partap Singh. . We agree with the trial Court that the plaintiff has 
succeeded in establishing the fact that he is the descendant of Jugraj 
Singh according to the line of descent indicated in. the pedigree 
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above set forth. The evidence seems to be overwhelming and there 
is no evidence worth the name in rebuttal. ” 

After dealing with the evidence, including the admissions of Raja 
Sita about 1868, the learned Judges state :— 

“In agreement with the trial Court, we therefore hold that the 
plaintiff has succeeded in establishing the fact that he is an agnate 

eof the late Suraj Prakash Singh. ” 
` It is obvious that the word “agnate” is loosely used in that find- 
ing, for after disposing of a question as to the seniority of the plain- 
tiffs line, which was not in dispute before this Board, the judgment 
proceeds :— 

“ Against the broader question of relationship, which we have 
decided in agreement with the trial Court in favour of the plaintiff, 
the only argument advanced on behalf of the defendants and parti 
cularly Lal Harihar Pratap Bakhsh Singh, defendant No 2, is that 
the plaintiff and Raja Suraj Prakash Singh could not be held to be 
related to each other, in spite of all the evidence to the contrary, 
on the ground that the two belonged to different gofras. On the 
face of it the argument is highly technical and its pursuit has landed 
us into the region of Hindu tradition, ” : 

After quoting the first part of the passage cited above from the 
judgment of this Board in Byak Ram Singh's case (1), the learned 
Judges state — 

“Technically and grima facie, therefore, if the plaintiff and the 
talukdar of Gangwal are descended froma common ancestor, they 
should have one and the same gofra,” f 

Differing from the Trial Judge’s view of the evidence as to tbe 
gotra of the falukdar of Gangwal, the learned Judges considered that 
the matter was not free from doubt, and suggested that there were 
two meanings of gotra, one technical and the other popular. They 
seek to attribute to the plaintifi’s use of the term gotra a so-called 
popular meaning as referring to his being a Sombansi, and they 
conclude as follows :=—“ On these grounds we are unable to give 
effect to this argument as sufficient to outweigh the direct and posi- 
tive evidence as to the relationship of the two families, ” 

As already indicated, their Lordships are of opinion that gotra 
has only one meaning, and they find it difficult to believe that, if 
the question now raised had been clearly in issue ab initio, there 
would have been any difficulty in producing evidence to identify 
beyond judicial doubt or speculation the gofras of the plaintiff and 
of Raja Suraj Prakash Singh. Their gofras must be well known 


(1) (1870) 13 M. I. A. 373 (391). 
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to relatives who attended the Sradh ceremonies, at which, the gotra 
spicuous by its absence. There should hee no eed 40 resort.to the 
“ region of Hindu tradition.” 4 l 

Their Lordships are therefore of opinion that the case should be 
remitted to the Chief Court in order that the -plaintiff may have 
the opportunity of- establishing the identity of his gotra with that.of 
Raja Suraj Prakesh Singh ; upon this issue his success or. failure in 
his claim to the alika will now depend. 

In accordance with the previous judgment of this Board, «dated 
the 4th December, 1930, and this judgment, their Lordships will 
humbly advise His Majesty as follows :--That the decree.of,the’trial 
Judge dated the 4th January, 1927, be recalled except in so dar as 
it dismisses the plaintiff’s claim in respect of the property mentioned 
in Schedules B, C, E and F appended thereto, that the decrees of 
the Chief Court in Civil Appeals Nos. 19 and 24 of 1927 be 
¥ecalled ; that the first appeal (No. 102 of 1929) be dismissed, the 
appellant (defendant No. 1) to pay the plaintiff’s costs of the-appeal 
and of Civil Appeal No, 24 of 1927; that the second appeal (No. 103 
of 1929) be allowed, the appellant’s costs to be.paid by -defendant 
No.1; that the third appeal (No. 104 of 1929) be allowed.without 
costs, and the case be remitted to the Chief-Courtas-above proposed, 
the costs cf all parties in tke trial Court, of the parties in, Civil 
Appeal No. 19 of 1927, and of further Provedate to-be adjudged by- 
the Chief Court, 

Watkins and Hunter: Solicitors for Defendant .No. 1 Appel- 
lant. 

Douglas, Grant and Dold: £olicitors for ‘Defendant, No. 2 


Appellant. 
Z. S. L. Polak: Solicitor for the Plaintiff Respondent. 


KJ R Appeal No. roa of 1929 dismissed : Appeal 
. No. 103 of 1929 allowed, and Appeal 
No. zog remanded. - 
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Appeal—Preliminary decree—Decree under O. 34 R. 4 of the Code of Civil 
>  “Procedtire (Act V of 1908)—Final decree for sale—Decision embodying 
conclusions and directions under which the Commissioner to hold enquiry— 
Splitting up of mortgage lien. 
The lower Court held that the mortgage lien proportionate to the values of the 
, jotes which came to be in- the possession of the mortgagee was discharged but 
remained attached to other jotes only proportionately to their values. A decree 
was passed ina form which directed an account to be taken of what would be 
“due to the mortgagee. It ordered that in default of payment of the amount so due 
‘ona day within six months from the date of declaring in Court the amount so 
due, the mortgaged property or sufficient patt thereof be sold: i ; 


Held, that an appeal lay from the decree as it was a preliminary decree for sale 
. in accordance with rule 4, order 34 of the Code of Civil Procedure. 
In the circumstances of the case the ‘mortgage lien was allowed to be split up. 
Appeal by the Plaintiff. 
Suit for enforcement of mortgage. 
The material facts appear from the judgment. 


Messrs. Girija Prosanna Sanyal and Bijali Bhusan Sanyal for 
the Appellant. : 


Messrs, Bireswar Bagchi and Jatindra Mohan Chaudhuri for the 
Respondent, 
: GAY. 
- ` The following judgment was delivered : 


This is an appeal by the. plaintiff froma decree for sile passed 
in a suit for enforcement of a mortgage the amountsecured by which 
was payable in instalments. The bond was fora principal amount 
of Rs. 7500 amd was dated the 30th Aswin 1327=16th October 
1920. The first instalment was payable in Chaitr. 1327 and in 
default of payment thereof the whole amount was to fall due on the 
rst Baisakh 1328=14th April 1921. On the 28th March 1922 the 
suit was instituted the claim being laid at Rs. 7500 as principal, and 
Rs, 862-8 annas as interest. The defendants filed a written state- 


* Appeal from Original Decree No. 392 of 1928, against the decree of Lutfur 
Rahaman Esq., Subordinate Judge of Dinajpur, dated the 31st July, 1928. 
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ment challenging the bond as fraudulent and void for want of con- 
sideration and upon other grounds, and also setting up a part pay- 
ment of Rs. 92. A decree was passed exparte against the defendant 
No. 1. On the same day the claim against the other defendants was 
given up on compromise’ and as against them the suit was dismissed. 
On the 8th January 1924 the defendant No. 1 applied for setting 


_ that decree aside under Order IX rule 13 Civil Procedure Codes 


This application was dismissed for default on the r4th June 1924 


- but was eventually restored and ultimately dismissed on the merits 
- on the 27th June 1925: On appeal to the High Court this dismissal 


was, by an order made on the rath April 1927, set aside ‘and the 
suit was restored to hearing on condition that the defendant No. r 
appellant paid to the plaintiff all costs incurred by him in the res- 
toration proceedings in the trial Court ab also in the appeal within 


_agiven time. The condition wes complied with and on r1th August 
. 1928 the defendant No. 1, who was now the sole defendant in the 


suit and will hereafter be referred to as the defendant, filed an addi- 
tional written statement in which it was alleged += 

(1) that the plaintiff bad in execution of the exparte decree got 
the mortgaged properties (34 items of jotes) put up to sale and pur- 
chased some of them in bis own name and others in the Benami of 
other persons ; 

(2) that thereafter the landlord of Jotes Nos. 13,2, 3,4, 5, 6,7 
and ax got the said Jotes sold up for arrears of rent and the plaintiff ’ 
deposited the decretal amount and damages, that the landlord raised 
objection as to the plaintiff's Jocus standi to make the deposit anda 
date was fixed for the hearing of the objection, but the plaintiff in 
the meantime secretly entered into an arrangement with the result 
that the sale was not set aside and the plaintiff himself took settle- 
ment of the said Jotes frem the landlord ; and 

(3) that the plaintiff, without the knowledge of the defendant 


_collusively put up Jotes Nos. 29 and 32 to auction and purchased 


the same himself and was in possession and making large profits out 
of them. ` 

The Subordinate Judge found that 13 of the Jotes had been sold 
for arrears of rent, that all of them were sold in execution of decrees 
for rent obtained by the landlord and shortly thereafter the plaintiff 
obtained settlements of them from the landlord. He held that in 
those circumstances it could not be said that the plaintif wasin 


| possession ot the Jotes as mortgagee and so he over-ruled the defen- 


dant’s contention that the plaintiff was bound to render accounts of 
the profits that he had taken. He found that the rent sales had 
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taken place on the and September 1924 and the plaintiff thereafter 
purchased the. mortgaged property in execution of his exparte decree 
on the 19th September 1924, and that therefore at the ‘time of the 
rent-sales the mortgage lien was in forcé. The exparte decree as 
well. 4s the Sale thereunder were subsequently set aside and with 
those we are. no longer concerned. He held thatif the landlord 
desired to annul the incumbrance it was incumbent on him to issue 
notices under section 167 of the Bengal Tenancy Act but such 
notices were never issued. He found that the plaintif fraudulently 
and in collusion with the landlord gave up his efforts to set aside 
the rent sales and withdrew the deposit he had- made only witha 


view to get settlement of tbe Jotes from the landlord, which he did 


in fact obtain thereafter.. In these circumstances he held that “the 
most equitable course would be to split up the mortgage and to hold 
it satisfied to the extent of the properties so taken leases of by the 
plaintiff.” As neither party had adduced any evidence to prove 
values of the several Jotes it was not possible to apportion the mort- 
gage dues amongst the Jotes. He directed an enquiry by a Com- 
missioner ‘as regards their values and in the meantime made a 
decree the terms of which will hereafter be set out. 

: On tke question of interest. the Subordinate Judge held that the 
plaintiff was primarily responsible for the protraction of the suit, his 
view being that the constitution of- the suit itself was unwarranted, 
and.that the exparte decree was not properly obtained, and that 
therefore for the 4 years that it took the defendant to get that aes 
set aside no interest should be allowed. 

The relevant portion of the decree, in the light of the contentions 
urged before us, is as follows :— 

“The suit is decreed. in part for that portion of -the claim which 
may be found due on apportionment between the 13 Jotes sold for 
arrears of rent and taken leases of by the. plaintiff. The portion of 
the principal amount so decreed would carry intcrest at the bond 
rate from institution of the suit up to the period of grace minus such 
interest for 4 years... spe defendant No. r is given six months time 
for payment of the amount found due on apportionment and, after 
the amount.is declared.. If no such payment is made by the defen- 
dant within the period of grace.the Jotes. Nos, ro to r5 and 17 to 
20 and Nos. 22 to 28 and 31.to 34 or a.sufficient part thereof would 
be sold? >. . , $ 
A preliminary sijen was aken on behalf of the respondent 
as regards the.competency of the. appeal, it being. said that the 
decree, is not a fina] decree for sale but is merely a decision embody-. 
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` ‘ing certain conclusions and directions under which the Commis- 


1933, sioner is to hold an investigation, and that a final decree can only 
, Asharam Agarwalla be passed after the Commissioner has ascertained the values of the 
v. properties and on such valuation the defendant’s liability has been 

Umesh Chandra 5 er 
Bhowmik, fixed. We are not prepared to uphold tbis objection. A final decree 

Kai Lor sale would, no doubt, ordinarily contain the ascertained amount 
‘of the mortgagor’s liability. Butin view of the .events that had 
happened during the pencency of the suit the mortgage lien propor- 
tionate to the values of the Jotes which came to be in the plaintiffs’ 
possession was regarded by the Subordinate Judge as discharged 
and he, held that it remained attached to the other Jotes only pro- 
.portiónately to their values. In such circumstances a decree passed 
dn. a form which directs an account to be taken of what would be 
‘due to the plaintiff and orders. that in default of payment of the 
‘amount so due on a day within six months from the date of declaring 
in Court the amount so due, the mortgaged property or a sufficient 
part thereof be sold, is clearly a preliminary decree for sale in 
accordance with rule 4 of Order XXXIV. It may be that an appli- 
cation under sub-rule (2) of rule 5 would be necessary and a. final: 
decree for sale will have to be made under that sub-rule before a 
sale takes place. But a cecree under rule 4 is none the lessa 
decree from which an apredl lies. 

On the merits of the appeal two questions arise: rst: Whether 
the order as to interest made by the Judge is right; and znd: 
Whether the order as to the splitting up of the security anda pros. 
portionate mortgage lien to attach to the remaining joles in propor 
tion to their value is proper. 

The second question may be-dealt with first. It has already 
been stated that the case presented before the Subordinate Judge 
‘and dealt with by him is a definite case that 13 of the jotes had been 
sold away in execution of rent decrees and. taken leases of by.the 
plaintif.. From the terms of the decree their numbers appear to be 
Nos. 1 to 9, 16, 21, 29 and 3e. 

That is what the Subordinate Judge has also sald i in his jideiient 
This position, of course, cannot be reconciled with the written state- 
ment, but is apparently taken from what was said in a Jaci which 
the plaintiff filed in the Court below. -He said there :—~ 

“On enquiry the plaintiff has come to know that there is no 
surplus of sale proceeds worth mentioning. There is only ‘a.surplus 
of a very small sum. The records of the rent execution cases have 
been called for and made part of the.record. This is also found on 
inspecting them. Under these circumstances the plaintiff prays that 
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. 
these properties may be released of the mortgage on a: declaration 
of plaintif’s mortgage lien upon what is left as surplus sale proceeds 
of the auction sale of the mortgaged properties Nos. 1 to 9, 16, 21, 
29 and 30 of the scLedule to the plaint. ” 

Whatever the plaintiff’s prayer may have teen in that petition, it 
is not possible for -the plaintiff to get over the admission that he had 
made that these jotes, and not those mentioned in the written state- 
ment, had been sold at rent sales. The Subordinate Judge’s judg- 
ment is also clear that it was on this footing that the contentions of 
the two parties were urged before him. 

Before this Court the learned Advocate for the plaintiff has urged 
two contentions based upon a different supposition altogether. He 
found it difficult to maintain that the rent sales by themselves extin- 
guished the mortgage lien when no notice uncer section 167 of the 
Bengal Tenancy Act was given. He, therefore, made a distinction 
between two sets of jotes, one set purchased by the landlord and the 
other set purchased by the plaintiff himself, in which latter case he 
urged that no notice under section 167 was necessary because the 
purchaser himself was the incumbrancer. He took up this position 
upon the statements contained in the additional written statement, 
but he omitted to notice that in several respects those statements 
were given the go-by to Ly the plaintiff himself in the petition 
referred to above: Jotes Nos. 8 and g are not mentioned in the 
written statement at all, nor jote No. 16; and jote No. 30 also is not 
there, but No. 32. Basing his e. ntentions on the allegations on the 
written statement, therefore, the learned Advocate urged three con- 
tentions: (i) in two of the jotes purchased by the plaintiff the 
mortgaged security was extinguished, (ii) jotes Nos. 8, 9 and 16 
were not put in issue at all," and (iii) there is no evidence that jote 
No. 16 was ever sold, 

The defendant gave sqme evidence as regards the sales of the 
jotes, but that evidence far from clearing up matters only created a 
confusion. The plaintiff in his evidence pleaded ignorance of every 
thing and his conduct in connexion with this matter may best be 
gathered from the following observations of the ‘learned Judge ;. 

“ At the trial the plaintiff at first tried his level best to conceal 
this fact, but when the defendant after much trouble and expense 
succeeded in proving it, the plaintiff at the conclusion of the hearing 
putin a petition admitting it and praying for. declaration of ‘his 
mortgage lien on the surplus sale, proceeds. ” ' 

This.is the petition to. which reference has been made before. It 
was out of respect. for ‘the insistence of the plaintiffs. learned 
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Civit, Advocate and because we felt somewhat uncertain of the true state 
1932, of facts in consequence of the written statement of the defendant 


and also because the learned Advocate for the defendant was not 


Asharam Agarwalla ; j Be 
able to give us any satisfactory explanation that we reserved judg- 


ve 
Umesh : ; ; 
nar ment and gave both parties Opportunity to enlighten us further as to 
a the real facts. On the further facts which the -learned Advocates 


have now ascertained from their respective clients and placed before, 
us, we no longer entertain any doubt that the supposition on which 
the plaintiff asked the Court below to proceed and upon which that 
Court in fact proceeded, namely, that all the 13 jotes had been sold 
up at the instance of the landlord and in execution of his rent 
decrees and were in the possession of the plaintiff since then is not 
an impossible or baseless supposition. ‘We-feel no doubt that it is 
the plaintiff who by his aforesaid petition, made by him after an 
inspection of other records namely those relating to the rent sales, 
wanted the Court to decide the case on the footing that all the said 
13 jotes had been sold at rent sales and taken lease of by him as the 
learned Judge has expressly said in his judgment. We think it 
would be wrong to allow the plaintiff to veer round and take up 
any other position. No other position appears to be suggested by 
any of the grounds taken in his memorandum of. appeal. The con- 
tentions urged, based as they are on a. different position, cannot be 
entertained and must be disallowed. 

Nextly, the learned Advocate for the appellant has assailed -the 
finding of collusion and fraud recorded by the Court below in con- 
nexion with the abandonment of the application for setting aside the 
sales and the withdrawal of the deposit made by the plaintiff and 
in the matter of the leases that he subsequently took. On a 
consideration of the materials bearing upon this question the 
conclusion that we have come to is that such materials are not. 
wholly sufficient to justify a positive finding against’ the plaintiff, 
such as the Subordinate Judge has arrived at. There certainly. 
was some amount of sharp practice on the part of the plaintiff to 
get hold of the lands which had been sold up in execution of the 
rent decrees and this he resorted to most likely to get a position of 
advantage over the defendant. But. the rent decrees themselves 
and the sales held thereunder. were bonafide. and genuine, and- 
with them the plaintiff had no concern.. All that may justly be- 
said against the plaintiff in this connexion is that knowing that the. 
landlord had not annulled the mortgage in accordance with Section. 
167 of the Bengal Tenancy Act, the plaintiff came. to possess the 
lands and have been making large profits out-of them, In such. 


Vor LVI.| HIGH COURT. 227 


circumstances if the defendant’s liability for the entire mortgage Civi, 


debt is to be regarded as having continued even after the plaintiff 1932: 
came to be in possession the latter would, in all fairness, be bound Asharam Agarwalla 
to account for the profits that he made. Neither party, however, v 
: ‘ Umesh Chandra 
desired the Court below to proceed on that footing or gave any Bhowmik. . 
evidence to have their respective rights adjusted on those lines, == 
eand it would not be right for us to make such a decree at this 
stage. We think the decree made by the Court below, splitting 
up the mortgage lien, is just and fair. 
As regards the other question, namely, whether the order as 
regards interest made by the learned Judge is right, we are 
of opinion that such an order was not justifiable and should not 
have been made. We cannot see how the plaintiff could be held 
liable for the protraction of the litigation for the period taken in 
setting the exparle Cecree aside, We do not see why the learned 
Judge took the view that the suit was intentionally framed with 
- unnecessary parties as defendants or that the exparte decree was 
improperly obtained. His remarks in this connexion seem to us 
entirely unsupportable. Indeed, there was enough said in the 
judgment of this Court dated the rath April 1927 which would 
indicate that it was more as a matter of indulgence than anything 
else that the exparte decree was set aside. As therefore we must 
hold that this appeal which the plaintiff has preferred was not 
altogether without justification, we cannot with propriety make an 
order disallowing him interest for the period during which it has 
been pending. We cannot therefore find any reason on which we 
can support a deduction of interest for 4 years as the Subordinate 
Judge has made, or for any period at all. 
The result is that the appeal should be allowed in part, 
the decree cf the Court below bheing varied by deleting the order 
‘as to deduction .of interest for 4 years contained therein. With 
that variation the said decree will stand. 
Ona careful consideration of the facts and circumstances o 
the case we think we should make no order for costs in the 
appeal. 


A, T. MM. Appeal allowed in part. 
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_ Before Sir George Claus Rankin, Knight, Chief Justice, > 
and Mr. Justice D. N. Mitter. a 


KANAI LAL MISRA 
D, 
RAM NIBASH Bajaj AND OTHERS.* < . 


Substitution—Stranger-—-Flaint to be WE, Ta oo ‘substi 
tution as part of plaint—Cause of action, 


If some person who is not an heir ex concessis of a deceased defendant i is 
to be substituted in his stead, it is necessary rot merely that the name of the 


-person should be substituted or added in the cause title but that the plaint should 


also be properly amended making the allegations according to which the plaintiff 
‘claims to treat the added defendant as in some way responsible for the action 
ot the deceased defendant. 


The plaintiff made an application to‘ the Court saying that the present appel- 


“lant (K) “has been possessing the!” deceased's -‘moveable propertigs. Hence, for 


the purposé of meeting all sorts of objections. it is necessary to include the said 
-K also in’ the category of the defendants.” Upon that an-order was made “plain- 
{iff applies for substituting K of the address and particulars as mentioned in the 
petition in place of the deceased defendant, No.1 Be it so and the petition be 
treated as part of the plaint ” ` 


Held, that this method of treating the petition as part of the plaint. was 
objectionable. í 


That the petition disclosed no cause ot action against the person proposed to 
‘be added as he being stranger, could only be added as defendant in the suit, if he 
had intermeddled with the-estate of the deceased. | 


Appeal by Defendant No. 1, (Gha). 


Suit for declaration of title and for pcsséssiun. 


$ 


The material facts appear from the judgment, 
Dr. Bijan Kumar Mukherjee, Messrs. Sanat Kumar Chatterjee 
and Manilal Bhattacharjee for the Appellant. : 


Messrs, Atul Chandra Gupta and Nagendra Dati Bose for the 
‘Plaintif Respondent. 


The judgments of the Court were as follows : 


Rankin, €. J.—In my judgment, this appeal succeeds, “The 
piaintiff brought his suit asking for relief in the alterative first of all ` 
for declaration of tile and possession of .200 Bighas of land in 


* Appeal from Original Decree No. 219 of 1929, against the decree of Babu 
Benode Behari Ray, Additional Subordinate Judge of Burdwan (at Asansole), 
dated the and May, 1929. . 


Vor. LVI] HIGH CouRt. 


Mouzah Jaba inthe Asansol district and, alternatively, for judg- 
ment for Rs. 7400 or, in default, compensation. His case was that 
Rani Shyama Sundari Debi had given him a lease for 999 years 
of this property in Mouzah Jaba and had received from him Selami 
of Rs, 6000 and Nazar of Rs. 1,400 on or about the 2gth July 1920, 
that he was resisted by certain persons—defendant No. 2 and defen- 
dant No. 3 in the suit and had not obtained possession of the land 
demised and that he was entitled to a decree either for possession 
or else for recovery from the lady or her estate the sum of Rs. 7400 

which he had paid on that account. The suit itself was brought on 
` the rath July rg22 and the lessor Rani Shyama Sundari Debi died 
on the 18th February 1927 pending the suit. Now, the heir of the 
lady’s Stridhan and also the person who was the reversioner after 
the lady’s Hindu widow’s estate to her husband was the defendant 
No. 2. Raja Pramatha Nath Malia—he being thes n of her hus- 
band’s brother and when the lady died it was, of course, quite proper 
that her heir should represent her estate, On the roth July, 1927, how- 
ever, the plaintiff made an application to the Court saying that the 
present appellant Babu Kanai Lal Misra “has been possessing the 
Rani’s moveable properties. Hence, for the purpose of meeting all 
sorts of objections, it is necessary to include the suid Kanai Lal 
Babu. also in the category of the defendants”; and upon that an order 
was made on the 19th of July 1927 “Plaintiff applies for substituting 
Kanai Lal of the address and particulars as mentioned in the petition 
in place of the deceased defendant No. r. Be it so and the petition 
be treated as partof the plaint.” Upon that I desire to say that it 
seems to me that this is a signal example of a very bad practice in 
the lower Court. If it is desirable that some person who is not an 
heir ex concessis of a deceased defendant should be substituted in his 
stead, it seems to me to be very necessary not merely that the 
name of the person should be substituted or added in the cause 
title but that the plaint should also be properly amended making the 
allegations according to which the plaintiff claims to treat the added 
defendant as in some way responsible for the debt of the deceased 
defendant ; and this method of treating the petition as part of the. 
plaint is particularly objectionable because a petition is generally 
drawn very differently froma proper plaint. In the present case, 
this petition discloses no cause of action against the person proposed 
to be added except that it says that he “has been possessing her 
moveable properties. Hence, for the purpose of meeting all ‘sorts of 
objections, it is necessary to include the said Kanai Lal Babu also 
in the category of the defendants: ” i 
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Now, in that unfortunate state of things, the appellant filed a 
written statement. He stated that the plaintiff had no cause of action 
against him and that he was not concerned with the present suit. 
He furtLer stated that “the late Rani made a gift of some of her 
moveable Stridhan properties to this defendant ; but, for that reason, 
this defendant cannot by any means be liable for the money men- 
tioned by the plaintiff.” The issues in the suit were settled long 
before. No issue was framed at the hearing with reference to this 
appellant and no reference to the appellant appears to have been 
made in the judgment until at the very end where the learned Judge 
says this : “The decree money will be realized from the assets of ° 
the deceased defendant No. 1 Shyama Sundari in the hands of her 
representatives—defendants Nos. 1(ka) to 1(gha "thereby holding 
on some facts or other which do not appear to have been considered 
that for the purposes ot the suit to establish a debt due by the 
ceceased defendant this appellant is a legal representative. Of 
course, if he is a legal representative he would be liable only to the 
extent of. the assets in his hands. In this case, the appellant has 
been held liable with certain other people. On what ground he has 
been added I do not know. Evenifhe is a legal representative at 
all, he can only be so added because he has intermeddled with the 
estate of Shyama Sundari which she left at her death. No facts 
whatever are to be discovered from the judgment in support of any 
such case: there is neither pleading, i issue or evidence nor discussion 


„of the matter. Now, before us it has been pointed out that the 


plaintiff put in evidence two deeds-of gift executed by Rani Shyama 
Sundari Debi in favour of the appellant—one on the 16th of January 
1919 and the otker on the 28th cf April 1920. These are deeds cf 
gift relating to immoveable properties. They are, I imagine, no evi- 
dence at all that the lady did not also make a gift of moveables, In 
addition to them, certain documents were putin evidence which 
merely show, if they are evidence at all against the appellant, that 
he at various times claimed that by a deed of egreement—according 
to one document registered on the 2oth July 1922—-he became 
entitled to certain moveables that at that time belonged to the Rani. 
The lady did not die till the r8th February 1927. That, in no way, 
assists the plaintif. The position is, as far as I can see, that, even 
assuming that it was competent to a person who sought to establish 
a debt due from the estate of the lady to raise in the same suit the 
question as to whether or nota stranger in addition to her heirs had 
interfered with her estate after her death, there is no _ evidence 


“to show that this appellant had at any time interfered 
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with anything that at the date of her death was part of her Cite 


estate. 1932. 

In my judgment, the decree in so far as it is passed against the 
present appellant is entirely without foundation and must be reversed. 
The appellant must get the costs of this appeal and of the suit. 


Mitter, J. :—I agree. 3 Rankin, C. Fa 
A. T, MM. ; : Appeal allnved, 


Kanai Lal Misra 
v. 
Ram Nibash Bajaj. 


CRIMINAL REVISION. 


` Before Mr. Justice L. W. J. Costello, 


JAGADISH NARAYAN TEWARY CRIMINAL. 
v. 1932. 
we 

THE EMPEROR.* March, 2. 





Section 62 A(1), Calcutta Police Act (IV B.C. of 1866), correct interpretation 
of—Previous authorisation by the Commissioner, if necessary—Section 109, 
Indian Penal Code (XLV of 1860)—Iliegal- omission with reference to abet- 
ment, meaning of—Abet ment, elements to establish the charge of. 


The correct interpretation of section 62A (1) of the Calcutta Police Act, 1866, 
is that any officer subordinate to the Commissioner of Police down toa Sab- 
Inspector may give the direction contemplated in the section and for this purpose 
he need not be previously authorised. 


Where at a public meeting an unknown person committed an offence under 
section 62A (1) (e) of the Calcutta Police Act, 1866, by the blowing of a bugle and 
the evidence showed that the President of the meeting had not arranged for the 
blowing of the bugle and that he-had no knowledge that the bugle would be blown 
at intervals: 


Held, that there could be no conviction of the President on a charge of abet- 
ment under section 109 Indian Penal Code. The words “ illegal omission '' in con- 
nection with the definition of abetment have reference to an intention of “aiding 
the doing of a thing” and it cannot be reasonably said that failure to request the 
blower ot the bugle to desist would amount to an intentional aiding of the blowing 
of the bugle after it had been prohibited by the Police. Further, the failure of 
the Chairman to request the person sounding the bugle, to desist could not amount 
to an “illegal i omission at all unless it could be shown that there wasa legal 
duty on the Chairman to take action. 


* Criminal Revision No. 10 of 1932, against the order of Mr. A. T. Ghosh, 
Honorary Presidency Magistrate, Calcutta, dated aad December, 1931. 
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It is necessary that something more should be established than the mere fact 
that the Chairman of the meeting took no steps to prevent an objectionable and 
unlawful action on the part of some person or persons at the meeting. 


King-Emperor V. Bepin Behary Ganguly (1), referred to, 


Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the Accused. 


The facts of the case will appear from the judgment. 

Messrs. Santosh Kumar Basu and Parimal Mookerji for the 
Petitioner. i 

Mr. B. M. Sen for the Crown. 

The judgment of the Court was as follows :— 

Costello, J. :—In this case Jagadish Narain Tewary was convict- 
ed by one of the Honorary Presidency Magistrates, Calcutta, on the 
2nd of December, 1931, under section rco of the Indian Penal Code 
read with secticn 62A, sub-section (1) clause (e) of the Calcutta 
Police Act, 1866, and sentenced to pay afine of Rs. 75, or, in default, 
to undergo seven days’ simple imprisonment. Section rog of the 
Indian Penal Code provides for punishment of abetment where an 
offence is committed in consequence of the act of abetment and no 
express provision is made by the Code for the punishment of such 
abetment. Section 62A (1) of the Calcutta Police Act: 1866 reads as 
follows :—“ The Commissioner of Police and, subject to the orders 
of the Commissioner of Police, every Police-Officer of a rank not 
inferior to that of Sub-Inspector, may with a view to securing the 
public safety or convenience, but not so as to contravene any rule, 
made under the last foregoing section of the provisions of any license 
granted under any such rule, give all such directions, either orally or 
in writing, as he may consider necessary t0... ” Then follows 
a catalogue of matters and then section 62A (1) (e) runs thus, 
“ regulate and control music, the beating of drums, tomtoms and 
other instruments, and the blowing or sounding of horns or other 
noisy instruments, in any street or any public place other than public 
buildings and the precincts thereof.” Jagadish Narain Tewary was 
in fact charged with abetting a man whose name is unknown to com- 
mit an offence under section 62A (1) (e) by the blowing of a bugle 
at a public meeting which was held at Haliday Park. It may be 
assumed for the purposes of the case that Haliday Park is a public 
place within the meaning of the seetion. It appears that on the rath 
of October last year there was a meeting at Haliday Park held at or 
about half past five in the evening and amongst the audience there 
were a number of persons described as “volunteers,” one of whom 


(1) (1931) 36 C. W. N. 191 (192). 


Vor. LVI.) HIGH COURT. 


from time to time sounded a bugle. Jagadis Narain Tewary was the 
President (or Chairman) of the meeting. It appears from the evi- 
dence that he was elected to that office just before the meeting 
began. There is no evidence to show that he had any knowledge 
beforehand that a bugle would be blown by any one in the course 
of the meeting. A Police Inspector S. N. Mukherji requested the 
, man sounding the bugle not to do so and in making that request he 
was apparently acting under the powersconferred on Police Officers 
under section 62A (1). It was proved in the course of the hearing 
before the learned Presidency Magistrate that both Inspector S. N. 
Mukherji and another Sub-Inspector made attempts to ascertain the 
name of the man who was blowing the bugle but he refused to give 
bis name or disclose his address. No doubt, the Police Officers, 
therefore, might have taken the man into custody under the powers 
conferred on Police Officers under section 57 of the Criminal Pro- 
cedure Code but that they did not do, apparently for the reason 
that the name and the identity of the President were known to them 
arid they thought it better to proceed against him in the matter. 
Jagadish Narain Tewary was accordingly charged, as I have said, 
with abetment of the offence committed by the blower of bugle. 
The point urged before the learned Presidency Magistrate on his 
. behalf was that merely because he was President of the =:zeting he 
‘could not rightly be held liable for acts done by a person forming 
part of the audience. The learned Presidency Magistrate in course 
of the judgment which he gave says, “In the present case, I am 
inclined to hold the view that since the bugle was sounded at inter- 
yals, and Inspector S. N. Mukherji While acting under section 62A, 
sub-section (1) of the Act, directed the volunteer, within the 
accused’s hearing, not to sound the bugle, it was the clear duty of 
the President to stop further sounding of the bugle. As the Presi- 
dent, he had the control over the proceedings, and the intermittent 
souhding of the bugle formed a part of the proceedings. By failing 
to discharge this duty, the President has clearly been guilty of an 
illegal omission as contemplated in section 109 of the Indian Penal 
Code.” Upon that view of the matter the learned Presidency 
Magistrate came to the conclusion that; the offence with which Jaga- 
dish Narain Tewary was charged, had been properly substantiated, 
This Rule was issued ona number of grounds and it has been 
cogently argued before me by Mr. Santosh Kumar Basu on behalf 
of the petitioner that, first of all that, as the charge only had 
reference to an offence under section 62A (1), the prosecution had 
not succeeded in showing that the man who sounded the bugle had 
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Mee committed any offence whatever. It was contended that no evidence 


£932; had been given to show that Inspector Mukherji at the: time when 
he orally asked the buglerto desist was properly armed with authority 
given by the Commissioner of Police either under any general or 
oe particular order to deal with the matters mentioned in section 62A. 
Costello, F. So far as that point is concerned, I think there is no substance in it 
and the view expressed by the learned Honorary Presidency Magis- 
trate in the explanation which he has given is correct. He says 
“the position is that for the purpose of section 62A (1), itis not 
necessary to act under any orders orto prove that the officer con- 
cerned was acting under any orders. The section says ‘The Com- 
missioner of Police, and, subject to the orders of the Commissioner 
` of Police, every Police Officer cf a rank etc., may with a view to 
securing public safety or convenience etc.’ What this section con- 
templates is that the Commissioner of Police may himself, if person- 
ally present, give.certain directions, if he is not personally present, 
any of his‘subordinates not being one below the rank of a Sub-Ins- 
pector may give sucb directions. Inthe latter case, the section 
makes the order. .......... .of such officer subject to the orders of the 
‘ Commissioner of Police’ and not with the previous sanction of the _ 
‘Commissioner of Police.’ The effect is that any subordinate 
Police Officer down to a Sub-Inspector may give the direction con- 
templated in this section and for this purpose he need not be pre- 
viously authorized. If the Commissioner of Police so chooses he 
may by his direction supersede or alter the directions so given. If 
it was the intention cf the legislature to contemplate previous 
authority by the Commissioner of Police the words used would have 
been ‘with the previous sanction of the Commissioner of Police’ or 
words to the same effect.” In my view, that is the correct inter- 
pretation of the section. I have no doubt whatever that it was well 
within the powers and duties of the Inspector Mukherji to request 
that there should be a cessation of the blowing of the bugle. 

The real point for determination in this‘case is whether or not it 
can be rightly said that the prosecution fully established that Jaga- 
dish Narain Tewary was “abetting the person who was sounding the 
bugle, The learned Presidency Magistrate based his decision upon 
the fact that the accused, as the President of the meeting, did not 
take any steps to preventithe blowing of bugle although he must have 
heard and undoubtedly did hear the order given by the Sub-Inspector 
with regard to it. The learned Presidency Magistrate seems to’ think 
that that was an “illegal omission” ; but one must bear in mind that 
the words “illegal omission” in connection with the definition of 
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v 
The Emperor. 


4 


Vor, LVI.) HIGH COURT, 235 


r 5 Ca . CRIMINAL. 
abetment have reference to an intention of “aiding the doing of eas 


a thing” and it is a little difficult to understand how it can reaso- 1932, 
nably be said that failure to request the blower of the bugle to 
desist would amount to an intentional aiding of the blowing of the 
bugle after it had been prohibited by the Inspector. Further, I 
have very great doubt whether the mere fact that the Chairman Costello: F. 
eof the meeting failed to request the person sounding the bugle, 

to disist could amount to an “illegal” omission at all. I think, 

to establish that position, it is necessary to show that there was 

a legal duty on the chairman of the meeting to take action in the 

circumstances, Section 107 Indian Penal Code lays down three 

main ways in which persons can be said to abet the doing ofa 

thing. They are as follows: “A person abets the doing of a 

thing who (1) instigates any person to do that thing ; or (2) engages 

with one Cr more other person or persons in any conspiracy for 

the doing of that thing, if an act or illegal omission takes place 

in pursuance of that conspiracy, and in order to the doing of that 

thing ; or (3) intentionally aids, by any act or illegal omission, 

the doing- of that thing.” It is necessary to sce whether in the 

present instance it can properly be said that the accused as the 

President of the meeting either instigated the sounding of the 

bugle or conspired with the person who blew it, to have it sound- 

ed. The learned Presidency Magistrate seems to have assumed 

that the accused as chairman of the meeting must have known that 

a bugle was going to be blown at regular intervals. It was suggested 

that the accused as chairman of the meeting must have known that 

the bugle would be sounded at regular intervals during the procee- 

dings. But in the circumstances of this case it seems.to me more 

than a little doubtful if that was so. At any rate it seems clear 

that the prosecution did not succeed in establishing that that was, 

in fact, the case. As I have said, the evidence goes to show that 

Jagadish Narayan Tewary was cnly nominated as President of the 

meeting or invited to take the chair just as the meeting was about 

to begin. There was no evidence, in my opinion, that he had 

arranged that the bugle should be blown or that he, in fact, knew 

that a bugle would be blown at regular intervals. It may well be, 

that some persons other than the gentleman who took the chair, 

arranged the details of the meeting, and that the Chairman himself 

knew no more of the programme of the proceedings than the names 

of the persons who would address the meeting. Having regard to the 

evidence in this case, Iam of opinion that the learned Honorary 

Presidency Magistrate was not justified in drawing the inference 
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which he did, Inspector Mukherji gave his evidence with scrupulous 
fairness and in no wise attempted to overstate the case. His evi- 
dence and that of the other Police Officer do not seem to me quite 
sufficient to establish that there was suci guilty knowledge on the 
part of the Chairman so as to justify the suggestion that he had 
“conspired ” in the legal sense with the person who blew the bugle. 

I associate myself with the observations made by Mr. Justice e 
Panckridge on a similar point in the case of King-E'mperor v. Bepin 
Behari Ganguly (1) It is necessary that in a case of this description 
something more should te established than the mere fact that the 
Chairman of the meeting took no steps to prevent an objectionable 
and unlawful action on the part of some person or persons at the 
meeting. It is quite true that the present case is somewhat stronger 
against the accused than in the case tried before Mr. Justice Panck- 
ridge because here there was evidence that the person blowing the 
bugle was a “ volunteer ” and, therefore, presumably, some kind of 
official connected with the meeting and there was the further fact 
that the bugle was blown at regular intervals and apparently between 
each of the speeches for some definite purpose. But, nevertheless, 
in the circumstances in which Jagadish Narain Tewary came to be 
the Chairman of the meeting he may not have known that-the blow- 
ing of a bugle was a part of the proceedings either because it did not 
appear on any ‘agenda’ before him or because he had not been given 
directions about it at the time when he took the chair. I think the 
case for the prosecution therefore falls short of the full proof of the 
offence with which Jagadish Narain Tewary was charged. 

In dealing with the matter, the evidence as given before the 
learned Honorary Presidency Magistrate must alone be considered 
and any further facts which might have been within the knowledge 
of the Police and all other extraneous considerations excluded. 
Dealing with the matter solely upon the evidence I think that the | 
accused was entitled to the benefit of the doubt and therefore the ~ 
conviction must be set aside, The Rule is made absolute and the 
fine if paid be refunded. 


S K., R Rule made absolute. 
(1) (1931) 36, C W. N. 191 (192). 
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Present: Lord Thankerton, Sir John Wallis and Sir 
George Lowndes, 


LASA DIN 
V, 


MUSAMMAT GULAB KUNWAR AND OTHERS. 


[ON APPEAL FROM THE CHIEF Court OF OUDH at LUCENOW. | 


Mortgage bond— Stipulation for payment of principal -money within six years— 

Payment of interest annualy—Default in payment of interest—Option to 

- mortgagee to bring suit on default of payment of interest--Suit brought 

within txelve yaars from the due date—Such suit, if barred—Indian Lint- 
tation Act (IX of 1908), Sek. I, Ast. 132. 


A mortgage bond dated 26th July 1912, the principal amount under which was 
repayable within six years, provided that if the mortgagor defaulted in the pay- 
ment of interest annually, the mortgagee would be able to realise the mortgage 
money without waiting for the stipulated period. The relevant proviso clause ran 
thus: “In case of default the said creditor shall at all times within and after the 
expiry of the stipulated period of six years aforesaid, have the power to realise 
the entire mortgage money and the remaining interest and componnd interest in 
a lump etc,” The mortgagor did never pay any interest and a suit was brought 
against him in the usual form on the 28th February 1928, i. e. within twelve years 
from the due date viz., 26th July 1918. The question raised was whether the suit, 
brought more than twelve years from the date of the first default in payment of 
interest, was barred : 


Held, that the proviso of the nature as set forth above was inserted in a mort» 
gage deed exclusively for the benefit of the mortgagees and that it purported to 
give them an option either to enforce their security at once or to wait for the full 
term of the mortgage. 


That the mortgage money would not “become due” within the meaning of 
Art 142 of the Limitation Act until both the mortgagor’s right to redeem and the 
mortgagee’s right to enforce his security have accrued, and as upon default of pay- 
ment of interest the mortgagor would not have the right to redeem, the suit was 

“well within time under Art. 142 of the Indian Limitation Act. 


Held further, that the mortgagee was in a position to exercise the option 
reserved to him. 

Gaya Din v, Thumman Lal (1); Shid Dayal v. Meharbon (2) and Sitad Chand 
Nahar v. Hyder Malla (3) overruled. 


(1) (1915) I. L. R. 37 All. 400 (F. B.) 
(2) (1922) 1. L. R. 45 All. a7 (F. B.). 
(3) (1896) I. L. R. 24 Calc, 281. 
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Ashig Husain v. Chatar Bhuj (1); Narna yv. Ammani Amma (2); Ganga 
Bishun v. Lala Raghunath (3); Funeswar Dass v. Mahabeer Singk (4) 
referred to, 

Pancham v. Ansar Huscin (5) relied on. 


Reeves v. Butcher (6) distinguished. 


Appeal No. 63 of 193x froma judgment of the Chief Court of 
Oudh dated 23rd September 1929, affirming the judgment of the 
District Judge and Subordinate Judge of Lucknow, 


The suit giving rise to the appeal was brought by the plaintiff- 
appellant to enforce a mortgage bond against the defendant respon- 
dent and the only question at issue was whether the plaintiffappel- 
lant’s suit was barred by Art. 132 of the Indian Limitation Act. | 


The Chief Court of Oudh affirming the decisions of the District 
‘Judge and the Subordinate Judge of Lucknow held abet the plaintiff 
appellant’s suit was barred by limitation. 


Against the said decision of the Chief Court the plaintiff preferred 
this appeal to His Majesty in Council. 
; J. M., Parikh for the Appellant. 

No one for the Respondent. 

Their Lordsh ips’ judgment was delivered by f 


Sir. George Lowndes :—The only question in this appeal is as 
to the date upon which the principal money became due under a 
mortgage of certain immoveable property in the Lucknow District. 
Upon this hangs an important question of limitation and the issue of 
the appeal. 

The mortgage is dated the 26th July, rg1z2 and purports to be for 
six years from that date. Apart, therefore, from the provisions ofa 
particular clause in the deed, to be presently referred to, the mort- 
gage money would have become due onthe 26th July, 1918, and 
under Art. 132 of the first schedule to the Limitation Act 1908, the: 
mortgagee would have a further 12 years in which to bring his suit. 
The article runs as follows :— 


(x) (1928) I. L, R. so All. 328. (2) (1916) I. L. R. 39 Mad, 981. 
(3) (1930) I. L. R. 10 Pat. 173. 

(4) (1875) L.R.g1.A.1; 1.0. R. 1 Cale. 163. 

(5) (1926) L. R. 531. A. 187; L L. R. 48 All. 457. 

(6) [1891] 3 Q. B. 509. 





Vor, LVI} PRIVY COUNCIL. 











e 
[TIME FROM WHICH 
DESCRIPTION; OF SUIT. |PERIOD OF LIMITATION.| PERIOD BEGINS 
é TO RUN. 
132.—To enforce pay- Twelve years. When the money 
ment of money’ charged sued for becomes 
*upon immovable pro- due. 
perty. 





The appellant is the mortgagee. He brought a suit praying for 
a mortgage decree in the usual form on the 28th February, 1928, 
i. e, within 1a years from the 26th July, 1918. He joined as defen- 
dants the widow of the mortgagor, who was then dead, and certain 
puisne encumbrancers, who alone defended the suit. They are res- 
pondents to this appeal, but have not been represented before 
the Board. 

The main defence was limitation. The Subordinate Judge of 
Lucknow, in whose Court the suit was instituted, held that it was out 
of time, and this decision was affirmed on appeal, first by the District 
Judge and then by the Chief Court of Oudh. The appellant comes 
before the Board upon special leave. Other issues raised at the 
hearing of the suit in the Court of the Subordinate Judge have not 
been tried. | 

By the mortgage deed the mortgagor covenanted to pay interest 
yearly at 12 per cent., and that if the interest for any year was not 
paid, it should be added to the principal and carry interest at the 
same rate. Then followed the clause upon which the defence was 
founded :— 

` "Tn case of default, the said creditor shall, at all times, within 
and after the expiry of the stipulated period of six years aforesaid, 
‘have the power to realise the entire mortgage money and the 
remaining interest and compound interest due to him, ina lump 
sum, through Court, by attachment and sale of the said mortgagdd 
share, as well as from my person and all other kind of my property, 
both movable and immovable, together with costs of Court, and I, 
my heirs, relations and representatives shall have no occasion for 
objection and refusal ; that the aforesaid rate of interest, fixed by me, 
shall stand within and after:the stipulated period:and after the decree 
till payment of the entire demand hereunder and that I shall at no 
time demand reduction in interest.” i f 

The mortgagor defaulted in fhe payment of interest for the first 
year, and it was contended for the defendants that immediately upon 
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this default the principal moneys became due within the meaning of 
the article of the imitation Act set out above, and consequently 
that the statutory period of r2 years had expired before the institu- 
tion of the suit. The question their Lordships have to determine is 
whether this view, upon which: the judgments under appeal are all 
based, is correct. a 

Clauses of this nature in mortgage ‘deeds have been before the 
Indian Courts in many cases, and there has been a considerable 
divergence of judicial opinion asto their effect upon limitation. 
The Chief Court of Oudh, following a majority decision of the 
Allahabad Full Bench in 1915, had more than once held that i in 
such cases time ran against the mortgagee from the date of the first 
default, and the judgments in the present case.add little to the 
elucidation of this problem. The Subordinate Judge thought it clear 
that the clause gave the mortgagee an option either to sue at once 
or to wait till the expiry of the mortgage term, but he held himself 
concluded by authority on the question of limitation. The District 
Judge thought there was no option, and that the mortgagee “ was 
baund to sue” immediately upon default. In the, Chief Court, 
Srivastava, J., noted the conflict of authority, and certain observa- 
tions of this Board’ in a recent case,. which seemed to throw doubt 
upon the soundness of the Allahabad decision, but thought it his 
duty to adhere to the decisions of his own Court so long as they 
were not definitely overruled. Wazir Hasan, J., agreed, but express- 
ed himself rather more confidently on the principle involved. In his 
opinion, the right of the mortgagee to enforce payment on default 
made the principal money immediately payable within the mean- 
ing of'section 60 of the Transfer of Property Act, 1882, and 
therefore entitled the mortgagor to redeem regardless of the 
six years’ term, 

The principal authority i in favour of the view taken by the Chief 
Court is the Full Bench case already referred tc, Gaya Din v, Jhum- 
man Lal (1), in which the opinions of Richards, C. J. and Tudball, 
Ja, prevailed over that of Banerji, J. The gist of the majority judg- 
ments was that the money became “due” assoon as it could be 


‘legally demanded, i. e, upon the first default. The Chief Justice 


fortified himself by extracts from the judgments of the Court of 
Appeal in this country in Aeeves v. Butcher (2), which he seems to 
have regarded as decisive. Banerji, J., took the opposite view. He 
thought the clause in question was clearly inserted for the benefit of 


(1) (1915) I. L, R. 37 All. 400 (F. B.). 


, _ (2) [1891] 2 Q. B. 509. 
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the creditor, and that it wasat his option to treat the money as 
being immediately due or not. He referred to previous Allahabad 
decisions which seem to support his argument, and in particular to 
a dictum of this Board .in a case decided under the Limitation Act 
(XIV of 1859), which will be noted presently. 


“Gaya Din’s case (1) seems to have been doubted in subsequent 
. cases in the Allahabad Court, but was affirmed by another Full 
Pench in 1922, Shib Dayal v. Meharban (2). 


`The authority of these cases is, however, in their Lordships’ opi- 
nion, weakened by a more recent decision of the same High Court, 
Ashig Husain v. Chatar Bhuj (3) in which Sir Grimwood Mears, 
C. J. and Sen, J., refused to extend the principle beyond the limits 
of the decided cases. Their Lordships think that if, under a clause 
of this nature, the principal money “ becomes due ” within the mean- 
ing cf Art. 132 immedistely upon default by the mortgagor in pay- 
ment of interest or of an instalment, it must equally become due 
upon the breach of any other condition to which a similar provision 
is attached. 

Turning now to the other High Courts, their Lordships find a 
Calcutta decision of 1896, which adopts the same line of reasoning 
as Allahabad : Sitab Chand Nahar v, Hyder Malla (4). It has been 
suggested that the same Court ten years later in Rup Narain v. 
Gopi Nath (5) {followed a different principle, which would favour 
the appellant, but this decision was given with reference to another 
article of the Limitation Act, and is, their Lordships think, of no 
assistance in the present case. Sitad Chana’s case (4) was no doubt 
decided uncer Act XV of 1877, but the wording of the article in 
that Act was the same as in the Act of 1908. 


No anthority has been cited from Bombay, but the High Court 
of Madras [Varna v. Ammani Amma (6)), following the judgment of 
Banerii, J., in the first of the Allahatad Full Bench cases(r), and the 
High Court of Patna (Ganga Bishun v, Lala Raghunath (7) ) have 
taken the opposite view. ; 


_ Similar questions have teen discussed on two occasions before 
this Board, but in neither case was it necessary to decide the point, 
though fairly definite indications were given in each of the view the 
Board was inclined to take. 


(x) (1915) I. L. R, 37 All. 400 (E. BJ), on ; 

(2) (1922) I. L. R. 45 All. a7 (F. BJ), (3) (1928) I. L. R. so All. 328, 
(4) (1896) I. L. R. 24 Calc. 281. (5) (1906) 11 C. W. N. 903. 
(6) (1916) I. L. R. 39 Mad. 981. (7) (1930) I. L. R. ro Pat. 173. 
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P. C.» - In Juneswar Dass y. Mahabeer Singh (1), a case falling under’ 
1932. Act XIV of 1859, a similar argument was put forward for the appel-- 

ase Din lant to that which has prevailed in the Oudh Courts and Allahabad,’ 
AAN PET though it was based upon the application of a six years’ period of- 
Kunwar. limitation. The decision was against the appellant on the ground 


si ae that the period was twelve years and not six. But Sir Montague 
ir. Georges Lowndes. i , : 
— Smith, who delivered the judgment of the Board, after expressing 
himself to this effect, continued : ° 

“ Their Lordships must not be supposed, in coming to this deci- 
sion, fo give any countenance to the argument of Mr. Arathoon 
[for the appellant] that this suit would have been barred if the limi- 
tation of six years under clause ré had been appliċable to it. They 
think upon the construction of this bond that there would be good 
reason for holding that the cause of action arose within six years 
before the commencement of the suit.” 

It is, their Lordships think, worth noticing that this case was not 
referred to in Sitad Chand Nahar v. Hyder Malla (2). 

The dictum cited was, however, much relied upon by Banerji, J., 
in his dissenting judgment in Gaya Din v. Jhumman Lal (3). 

_ The question came up for consideration again before the Board, 
half a century later: Pancham v. Ansar Husain (4). In this case 
the Allahabad High Court had, following the decision in Gaya Dims 
case (3), dismissed a mortgagee’s suit as out of time, it not having 
been brought within twelve years of the mortgagor’s default in pay- 
ment of an instalment, which gave the morlgagees the right (as in 
the present case), without waiting for the expiry of the. stipulated 
period, to enforce their security. , i 

The judgment of the Board was delivered by Lord Blanesburgh, f 
and the material portion of it runs as follows :— 

“ Applying certain previous decisions of that Court, and in parti- 
cular a Full Bench decisionin Gaya Din v. Jhumman' Lal (3), the 
High Court held that under a clause in the above ‘form a single 
default on the part of the mortgagors, without any act of election, 
cancellation or other form of response or acceptance on the part of 
the mortgagees, and even, it would appear, against their desire, 
operates, ¢o instanti, to make the money secured by the mortgage 
‘become due,’ so that all right of action in respect of the security is 
finally barred twelve years later, that is, in the present case, on 


(1) (1878) L. R. 31. A.r: L L. R. 1 Cale, 163 (P. C.) 
(2) (1896) I. L: R. 24 Calc. 281, ` 
(3) (1915) I. L. R. 37 All. 400 (F. B.\. 
` {4) (1926) L. R. 53 I. A. 187; I. L. R. 48 All, 457 (P. C.). 
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February 21, 1906, All this the High Court held, ‘notwithstanding 

that the mortgage is for a term certain, a provision which may be as 

: much for the benefit of the mortgagees as of the mortgagors, and 

‘notwithstanding that the proviso is exclusively for the benefit of the 

mortgagees. The decision also apparently proceeds upon the view 

- that the words of the English Limitation Act and the English deci- 

e signs thereon apply without question to the words of Art. 132 of 

the schedule to the Indian Act—a conclusion which, as it seems to 

their Lornships, may involve, and, on the critical point when applied 
to such a proviso as the present, a large assumption. 

“ Their Lordships are fully alive to the seriousness of the view so 
taken by the High Court, emphasised and perhaps extended as it 
has been by a later Full Bench decision to the same effect: See 
Skib Dayal v. Meharban (1). Moreover, upon the correctness of 
it there has been in different High Courts of India a sharp conflict 
of judicial opinion. It is accordingly manifestly desirable that, so 

‘soon as may be, this Board should finally pronounce not only upon 
the question whether the principle of the two Allahabad decisions 
above referred to is correct, but also upon the further question 
whether, even if it is, these decisions have any application to a pro- 


viso framed as is that now in suit. Their Lordships would be relue- | 


tant, however, to pronounce On either question in the absence of 
full argument, and it is accordingly a satisfaction to them to find that 
the present. case, in which they have had no assistance from the 
‘respondents can, as they think regardless of the general question, 
be decided on its own special circumstances; which, apparently, the 
High Court was not concerned to note. ” 

. The judgment then proceeds to deal with the “special circum- 
stances ” upon which the actual decision turned ; they have no rele- 
vance to the present case, 

It is no-doubt true that the question now before the Board was 
advisedly left open for future discussion, but the considerations 
referred to by Lord Blanesburgh are of great weight, and it is difficult 
to find an answer to them. They clearly affected the decision in the 
latest Allahabad case, but though the judgment in Pancham’s ‘case 
(2) was cited in the Chief Court of Oudh, the learned Judges of that 
Court would make no further attempt at the solution of the 
problem. 

Under these circumstonces, it is a matter of great regret to their 
Lordships that they should now have to pronounce upon these 


(1) (1932) L. L. R. 45 All. 27 (F. B.). 
(2) (1926) L, R. s3 1, A. 187: I. L, R. 48 All, 457 (P. C.) 
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ied important and difficult questions without the assistance of Counsel 
| 1992, for the tespondents. But the case has been placed before them very 
ja Din fully and with conspicuous fairness by Mr. Parikh, who appeared for 
e r ; ; : , : 
haan he appellant, and they have given their most anxious consideration 
Kunwar. to all the judgments which have been referred to. 
Sir George Lowndes. Their Lordships think that no valid distinction can be drawn 
—— ‘between the material provisions of the deed in the present case ande 


those upon which the judgments in the Allahabad cases were 
founded, and that the question to be decided is one of principle. 
There can be no doubt that, as pointed out by Lord Blanes- 
burgh, a proviso of this nature is inserted in a mortgage deed 
“ exclusively for the benefit of the mortgagees”, and that it purports 
to give them an option either to enforce their security at once, or 
if the security is ample, to stand by their investment for the tull 
term of the mottgage. : If on the default of the mortgagor—in other 
words, by the breach of his contract—the mortgage money becomes 
immediately “due”, it is clear that the intention of the parties is 
‘defeated, and that what was agreed to by them as an option in the 
mortgagees is, in effect, converted into an option in the mortgagor. 
For if the latter, after the deed has been duly, executed and regis- 
tered, finds that he can make a better bargain elsewhere, he has 
only to break his contract by refusing to pay the interest, and 
“ eo instanti”, as Lord blanesburgh says, ‘he is entitled to redeem. 
If the principe] money is “due” and the stipulated term has gone 
-out of the ccntract, it follows, in their Lordships’ opinion, that the 
‘mortgagor can claim to repay it, as was recognised -by Wazir Hasan, 
J., in his judgment in the Chief Court. Their Lordships think that 
this is an impossible result. They are not prepared to hold that the 
mortgagor could inthis way take advantage of his own default : 
they do not think that upon such default he would have-the right 
to-redeem, and in their opinion the mortgage money does not 
-“ become due” within the meaning of Art. 132 of the Limitation Act 
until both the mortgagor’s right to redeem and the mortgagee’s right 
‘to enforce his security have accrued, This would, of course, also be 
the position if the mortgagee exercise] the option reserved to him. 
Their Lordships are not greatly oppressed by the authority of 
Reeves v. Butcher (1). It is, they think, always dangerous to apply 
English decisions to the construction of an Indian Act. The clause 
there under consideration differed widely from that now before their 
Lordships, and indeed from the clauses with which the Allahabad 
Court had to deal; the question for decision would have fallen in 


(1) [1891] 2 Q. B, 509. 
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India, not under Art. 132, but under Art. 75, which is in very special 
terms ; and section 3 of the statute of James, with which the Court 
was concerned, made the time to run, not fromthe date when the 
money became due, but from the date when the cause of action arose. 
If in the Indian cases the question were “ When did the mortgagee’s 
_ cause of action arise P’—i. e. when‘did he first become entitled to 
Sue for the relief claimed by his suit—their Lordships think that 
there might be much to be said in support of the Allahabad deci 
sions, Judged by the Indian criterian, “When the money sued for 
became due”, upon the best consideration their Lordships have 
been able to give to this difficult question, they think that the deci- 
sion of the Chief Court of Oudh was wrong and that they should 
have held that the appellant’s suit was within time. 

For these reasons their Lordships will humbly advise His Majesty 
that this appeal should be allowed ; that the decrees of all the Oudh 
Courts should be set aside; and that the suit should be remitted to 
the Court of the Subordinate Judge for trial of the other issues 
which have not been decided. The respondents Nos. 2—6 must pay 
the costs of the appellant in both the District Court and the Chief 
Court, and before this Board. All other costs of the suit will be 
dealt with upon the further trial. 


T. L. Wilson & Co.: Solicitors for Appellant. 
Nao one for the Respondents. 
K J. R Appeal allowed. 
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APPELLATE CIVIL. 
Before Mr. Justice R, E. Jack, 
MAHAMMAD WAZIR 


D. 
SHAIK MAJID* ` . 


Civil Procedure Code (Act V of 1908), O.'41, R. 27—Additional evidence— 

Reasons for tts admission—Opportunity to rebut such eviderice, if to be given. 

Under Order 41, Rule 27, Civil Procedure Code wherever additional evidence 

is allowed to be produced by an appellate Court, the Court shall record the reason 

for its admission but there is no provision in the Code that the Court must give 
an opportunity to the plaintiff to rebut the evidence thus admitted.. 


Appeal by the Plaintiff. 
Suit for paddy rent. 
The material facts will appear from the judgment. 


Mr. Priya Nath Dutt for the Appéllant. 


Mr. Hemendra Kumar Das for the Respondents. 
CAN, 


The judgment of the Court was as follows :— 


Jack, J. :—These two appeals have arisen out of two suits in 
which the plaintiff claims paddy rent. The defendants in the suits 
tdaintain that the plaintiff is not entitled to paddy rent ard that 
money rent only is payable. The trial Court in both cases decreed 
the suits for paddy rent. But on appeal the decrees were set aside 
and the suits were decreed at the money rent which the defendants 
claimed to have been payable. 

In appeal No. 648 it is urged that the Court below was wrong 
in taking additional evidence without assigning any sufficient 
reasons therefor and without giving sufficient opportunity to the 
plaintiff to rebut the evidence. Under Or. 41, R. 27, ©. P. C, 
wherever additional evidence is allowed to be produced by an 
appellate Court, the Court shall record the reason for its admission. 
There is no provision that the Court must give an opportunity to 
the plaintiff to rebut the evidence. We are concerned in the 
present case with the admission in evidence by the appellate Court 


*Appeals from Appellate Decrees Nos. 648 and 649 of 1930, against the decrees 
of Mr. Nagendra Kumar Bose, Additional Subordinate Judge, 3rd Court, Sylhet, 
dated the gist July, 1929, reversing those of the ist Munsiff, Sadar and Sylhet, 
dated the 12th May, 1928 and 28th November, 1997. : 
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of the Kabuliyat Ext. B from which it appears that the holding in 
question in Suit No. 408 was held by the defendant's predecessor 
at a money rent of Rs. 3-8 as. ' In his judgment the learned Subor- 
dinate Judge gives his reasons for admitting it, namely, that the 
defendant was a minor at the time the Kabuliyat was executed and 
that he did not know of the execution of the Kabuliyat before. So 
that the provisions of Or. 41, Rule 27, have been carried out as 
the reason for admission has in fact been recorded. 

Then it is urged that the fact that money rent was fixed in this 
Kabuliyat for the year r301 B. S. is not sufficient to show that the 
rent fora period of 30 years later was not paddy rent. This of 
course is true. But this is not the only circumstance which the 
appellate Court has taken into consideration. He has considered, 
the probabilities of the case. He says that the evidence as to 
payment of paddy rent is discrepant and that the story of payment. 
of paddy rent to plaintiff in 1330 B. S. by the defendant’s predeces- 
sor is evidently false, because the Touzi papers show that the Jote 
stood in the name of the defendant from 1327, so that the defen- 
dant’s predecessor died before 1327 B. S. Thenit is urged that, 
the documents of the years subsequent to 1301 B. S. when the 
Kabuliyat was executed should have been considered, and particu- 
larly the Touzi papers put in without objection; but the Touai. 

papers have been in fact considered, the Judge noting that the 
writer of the Touzi papers was not examined ; and even the Munsiff. 
who gave a decree in favour of the plaintiff did not think it, worth. 
while to refer to the Touzi papers. He says ‘ it is hardly necessary , 
to refer to the Touzis upon which much comment has been, made 
by the learned pleader for the defence.’ So that the Touzi papers . 
were considered but not relied on to rebut the evidence showing 
that money rent was payable. Ifthe rent was changed from money, 
rent, to paddy rent, there ought to have been some evidence show- 
ing when the change took place and that the defendant’s prede- 
cessor agreed to pay paddy rent. The plaintiff. claima that. the 
lands were held on the same terms by the defendant’s father and 
since at one time ñe. in 1301 B. S. he was holding the land. at 
money rent. presumably in the absence of any evidence to the 
contrary that money rent was paid in subsequent years although 
the Kabuliyat was only for one year. In such cases it is usual for 
the tenants to hold over on the same terms where they continue in 
occupation of the same holding. 

Then it is urged that the Court was wrong in holding that certain 
Farags which were filed by the defendant applied to the lands in 
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suit and showed that rent for 1431 to 1332 was paid. The Judge 

says that as these Farags relate to land only, they are necessarily 

for the lands in suit and that the defendants do not hold any other 

lands under the plaintiff. The Kabuliyat Ext. 2 shows that the 

defendant does in fact hold other lands at money rent, this Kabu- 

liyat having been given by his predecessor for such lands, It is 

true that holding included a homestead. However there may bee 
some doubt as to whether these Farags relate to the lands in suit. 

They do not affect the merits of the case otherwise inasmuch as 

they do not indicate whether paddy rent or money rent is payable. 

But I think they are not conclusive evidence showing that rent of 

this holding was paid for the years 1330 to 1332 B. S. The finding 

that money rent and not paddy rent is payable is really a finding 

of fact and as it seems to have been supported by evidence duly 

considered by the appellate Court I think this finding should not be 

interfered with, The result is that the decree in this suit is 

modified to the extent that the plaintiff will get rent for the years ` 
1330 to 1333 B. S. at the rate of Rs. 4-0-3 p. The rent being 

more than Rs. 3-8 as. fixed by the Kabuliyat of 1301 B. S. is 

explained by the fact that the area has increased. 

In Suit No. 58 out of which Appeal No. 649 arises it has been 
found that the Touzis are not legally proved and that the plaintiff 
has totally failed to prove realisation of paddy rent. Itis true that 
the learned Subordinate Judge has referred to the evidence in the 
other suit, namely Ext. B which he should not have done. But 
apart from this his judgment shows that the plaintiff has failed to 
prove the realisation of paddy rent at any time. This is a finding of 
fact which I cannot interfere with. The appeals were heard 
together apparently with the consent of parties, so that I think the 
plaintiff cannot now complain that he has been prejudiced by the 
appeals being heard together. The result is that Appeal No. 649 
is dismissed. Each party will bear their own costs throughout. 
Defendants;to be ejected if the amount due is not paid within r` 
month of the arrival of the record in the trial Court if not already 
deposited. ` | 

Appeal 648 allowed in part. 
R, M. Appeal 640 dismissed. 


VoL, LVL] 1 HIGH COURT. 


CRIMINAL REVISION. 
Before Mr. Justice R. E. Jack, and Mr. Justice M. C. Ghose. 


SHAMJI TRICUMDAS BHATIA AND ANOTRER 
2. 
. RAM MOYE AND OTHERS, 


Criminal Procedure Code (Act V of 1898) Secs, 133, 135-138, 139A4-—- Election of 
the petitioner to have the matter tried by a jury—Civil Suit, if ousts the 
jurisdiction of the Magistrate. 


It is open to a person, against whom an order under Section 133 Criminal 
Procedure Code has been made absolute, to elect to have the matter tried bya 
jury after the Magistrate has finished the enquiry under Section 139A of the 
Criminal Procedure Code. 


The fact that a civil suit has been instituted, does not oust the jurisdiction 
of the Magistrate to proceed under Section 138 Criminal Procedure Code, 
Application under Section 435 Criminal Procedure Code. 
Proceedings under Sec. 133 Criminal Procedure Code. 


Messrs. Satindra Nath Mookerjee, and Baidya Nath Banerji for 
the Petitioners. 


Messrs. Prohodh Chandra Chatterjee and Purna Chandra 
Chatterjee for the Opposite Party. 


The material facts appear from the judgment. 
The following judgment was delivered :— 


Jack and M. C. Ghose, JJ. :—This is a Rule against an 
order of the Sub-Divisional Magistrate òf Suri making absolute an 
order passed under Section 133 Criminal Procedure Code 
directing the petitioner to remove an unlawful obstruction on 
the alleged public road, on the ground that the learned Magis- 
trate acted illegally in refusing to appoint a jury under section 
138 Criminal Procedure Code. The learned Magistrate made an 
enquiry under section 139A on the denial of the petitioner that 
the road in question was a public road; and the Magistrate 
finding that there was no reliable evidence in support of the denial 
of the petitioner, was found to proceed as laid down in the section 


137 or section 138. It is urged before us that before the Magistrate _ 


makes an enquiry as to whether there is evidence in support of the 

*Criminal Revision No. 277 of 1932, against the order of Kunjabihari Ghosh, 
Esq., Sessions Judge of Birbhum, dated the arst March, 1932, affirming that of 
Khan Sahib M. R. Ali, the Sub-divisional Magistrate of Suri, dated agrd 
December, 1931. 
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denial of the existence of a public way, the petitioner must’ have 
elected to have the matter fixed by a jury under section 135. 
But we think that it is still open to the petitioner to elect to have 
the mattér tried by a jury after it has been decided by the Magis- 
trate that there is no reliable evidence in support of the denial of 
the existence of the public way. We, therefore, set aside the order 
of the magistrate directing the petitioner to remove the obstruction 
and send the case back to him for action under section 138 Criminal 
Procedure Code according to law. 


The other ground was that in view of the civil suit instituted, 
the proceedings before the learned Magistrate were without juris- 
diction and the orders should be set aside or stayed pending the 
disposal of the civil suit. The fact that the civil suit has been’ 
instituted is no bar to the proceedings and it is within the jurisdic- 
tion of the Magistrate to continue the proceedings under section 
138 Cr. P.C.; the civil suit may take a long time, in the meantime 
it is quite competent to the Magistrate to decide the matter sum- 
marily under the Code of Criminal Procedure. 


R. M. Rule made absopute < 
Case sent back: 


| CIVIL REFERENCE. 


Before Mr. Justice S. N. Guha and Mr. Justice M. C. Ghose, 


BHOLA NATH SARKAR AND ANOTHER 
D. 
HARADUARI AGARWALLA, 


Civil Procedure Code ( Act V of 1908 ), Order XXI, Rules 58 and 100—~ 
Application under O, XXI, R, 58, dismissed for default—Further application 
under Or, 21, R, 100, if maintainable. : 


As the scope of the enquiry under Or. 21, Rule 100 is the same as that under 
Or. a1, Rule 58, an unsuccessful applicant in a case under Or. 21, Rule s8,. 
though the application i is dismissed tor default is incompetent to apply under 
Or. 21, Rule 100 of the Code of Ciyil Procedure, and the only remedy open to 
the ‘claimant é was to institute a regular suit, as provided jo ‘Or. al, Rule 63. of the 
Cide; Bi on E me er ee = Lig 

*Guval Kishore Marwari v, Ambika Debi(1) referred to, 


*Reference No. 3 of 1932, made by the Munsiff of Meherpur, on the 9th May, 
1932, iù Mis. Case No. 519 of 1931 of his Pout. 
G) (191) 16 C. W. N.-882. 


Vor, LVI] WICH COURT. 


Reference under Order XLVI, Rule 1 of the Code of Civil 
Procedure made by the Munsiff of Meherpur in the matter of an 
application under Or. 21, Rule 100 of the Code of Civil Procedure. 

The relevant facts will appear from the following 

Order of Reference. 

“In course of execution proceedings, the present_ applicant 
*brought a claim Case No. 31/30 under Or. 21, R. 58,C. P. C. 
That case was dismissed for default on 13th December, 1930. 
Thereafter the attached property was sold in auction and 
purchased by the decree-holder on roth February, 1931. The 
sale was confirmed on 6th October, 1931. Then on .17th 
November, 1931, on decree-holder’s prayer process for delivery 
of possession was issued and possession was duly deliver- 
ed. Thereupon the present applicant who was the claimant 
in the Claim No. 31 of 1930, has presented an application under 
Or. 21, R. roo, complaining about dispossession regarding his 
8 annas share in the disputed land. The opposite party decree- 
holder has resisted this application on a preliminary point, viz., 
the claim case „of the applicant having been dismissed for default, 
he is precluded from raising any objection under, Or. 21, R. 100 on 
the principles of ves judicata. The learned pleader for thé decree- 
holder has urged that on the dismissal of a claim case, the only 
remedy open to the claimant is in the institution of a regular suit as 
provided in Or- az, R. 63, Civil Procedure Code and that the scope 
of enquiry under Or. 21, R. roo is the same as one under Or. 21, 
58, It has been further contended that if the applicant (claimant) 
is permitted to apply under Or. 21, R. roo, Civil Procedure Code, 
having once failed in his application under Or. 21, R. 58, Civil 
Procedure Code, and to obtain a favourable order, he would thereby 
gain his end which he could not otherwise than by institution of a 
suit contemplated in Or, 21, R. 63 of the Code. These contentions 
appear to me to have force in them. On the other hand I find 
nothing in the Civil Procedure Code, which precludes an application 
under Or. 21,. R. roo by an unsuccessful applicant in a case under 
Or. 21, R. 58. In my opinion, having regard to the provisions of 
Or. 21, R. 63, Civil Procedure Code, which give a conditional finality 
to an order in a claim case, the:applicant is precluded from agitating 
the identical question in an application under Or. 21, R. 100 of 
the Civil Procedure Code. But the Civil Procedure Code being 
silent on the point at issue and the parties to the proceeding having 
failed to refer to any reported ruling on the point, I have not been 
able to come to a definite conclusion on the point. In the cir- 
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cumstances I would refer under Or. 46, Rule I of the Civil Proce- 
dure Code, the following question for decision by the Hon’ble High 
Court. 

“Is an unsuccessful applicant in ancase under Order 21 rule 58 
of the Civil Procedure Code competent to apply under order zr . 
tule roo Civil Procedure Code?” 

Mr. Amarendra Narain Bagchi for the Petitioner (Claimant). |, 

Mr. Sarat Chandra Janah for the Opposite Party (Decree- 
holder). 

The following judgment was delivered :— 

Guha and M. C. Ghose, JJ,:—This is a Reference under 
order 46 rule 1 of Code of the Civil Procedure made by the 
Munsiff of Meberpur in connection with an application under 
Order 21 rule 100 of the Code in Miscellaneous Case No. 519 of 
1937, pending in his Court. The facts giving rise to the Reference 
have been fully set out in the letter of reference addressed to this 
Court and it is not necessary for us to refer to them again here, 
In view of the principle underlying the decision of this Court in 
the case of Jugal Kishore Marwari v. Ambika Devi(r), the con- 
tention of the decree-holder that after the dismissal of a claim case 
under order 21, rule 58, the only remedy open to the claimant was 
in the institution of a regular suit as provided in Order 21 rule 63 
of the Code and the further contention of the decree-holder, that 
the scope of enquiry under Order 21 rule 100 was the same as the 
enquiry under Order zr rule 58, appear to us to be correct. In 
our opinion, the question referred to this Court for consideration 
viz, whether an unsuccessful applicant in a case under Order 21 
rule 58 of the Civil Procedure Code, is competent to apply under 
Order 21 rule rco must be answerd in the negative. The Reference 
is disposed of in the manner above indicated. There will be no 
order as to costs in this Reference. 


R. M, Question answered in the negative. 


(1) (1912) 16 C. W, N. 882. 


Vou YL] HIGH COURT. 


APPELLATE CIVIL. 
Before Mr. Justice D. N. Mitter and Mr. Justice Bartley, 


SRIMATI NIRMALANALINI DEVI 
2. 
. SRIMATI KAMALABALA DASI AND ANOTHER.* 


Horoscope, admissibility of—Astrologer, dead——Special means of knowledge — 

Indian Evidence Act (I of 1872), Sec. 32 Ct (5). 

Where the age of a person was sought to be proved by means of a horoscope 
prepared by an astrologer who was admittedly dead and whose handwriting was 
proved by a near relation of his and who it was held had special means of know- 
ledge of the birth : 

Held, that in the circumstances the horoscope was admissible under section 34 
clause (5) of the Indian Evidence Act and not under section 32 clause (6) of the 
said Act. 5 


Mahomed Syedol Arifin v. Yeoh Oot Gark (1); Raja Goundan v. Raja 
Goundan (2) ; Krishnamachariar v. Krishnamachariar (3) referred to. 


Satish v. Mohendro (4) distinguished. 


Appeal by the Plaintiff. 

Suit on a mortgage bond. 

The material facts appear from the judgment. 

Mr. Jitendra Mohan Banerjee for the Appellant. 

Messrs. Nakuleswar Mukherjee and Benode Lal Ghose for the 


Respondents. : 
C. A V 

The judgment of the Court was as follows :— 

D. N. Mitter & Bartley, JJ. :—This is an appeal by the plain- 
tiff and arises out of a suit for enforcement of a mortgage said to 
have been executed by defendant No. r’s husband, one Dharmadas 
Dutta, now dead, in favour of the plaintiff. Defendant No. 2 who 
is the brother of Dharmadas has been made a party to the suit for 
the mortgage is said to have been executed for the necessities of the 
joint family which consisted of Dharmadas and his brother. The 
claim is laid at Rs. 1,339-13-0. Amongst several defences to the suit, 
the main defence is that the mortgagor Dharmadas was a minor at 

* Appeal from Appellate Decree No. 869 of 1931, against the decree of Babu 
Jyotish Chandra Neogi, Additional Subordinate Judge of Bankura, dated the asth 
November, 1930, affirming that of Babu Dhirendra Kumar Mukherjee, Munsiff, 
1st Court, Bankura, dated the 15th November, 1929, 

(1) (1916) L. R. 431. A. 256; 21 C. W. N. 257. 
(2) (1893) 1. L. R. 17 Mad. 134. 
(3) (1913) I. L. R. 38 Mad. 166., (4) (1890) I, L. R. 17 Cale. 849. 
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Cm, the time of execution of the mortgage bond and that, therefore, the 
1932. mortgage is void as a minor is incompetent to contracte Both tbe 
Srimati Nirmala- Courts below have given effect to this defence and have agreed in 
nalini Devi dismissing the suit. The question in this appeal is whether these 


Stimati Kamalabala decisions are right. 

Dasi; It has been contended that in arriving at the conclusion that the 
D. N. Mitter and mortgagor was a minor, the Courts below have relied on a horoscopè 
Bartley, FF. which is not admissible under section 32, clause (6) of the Evidence 
l Act. It has been found by the lower Appellate Court that the 
horoscope comes from the custody of defendant No. 2, the brother 
of the husband of defendant No. 1 who made it over to the father 
of defendant No. 1 for filing it in the record of the suit, It is further 
found that it was written by an astrologer, now dead, whose hand- 
writing has been proved by a near relation of the said astrologer. 
‘It has been further found that the astrologer died in 1326, B. S. 
before the death of Dharmadas and that the said astrologer used to 
prepare horoscopes for others in the village in which Dharmadas 
resided. In these circumstances we are of opinion that the horos- 
cope is admissible in evidence under section 32, clause (5) of the 
Evidence Act to prove the date of the birth of Dharmadas. The 
time of one’s birth relates to the commencement of one’s relation- 
ship by blood and statement, therefore, of one’s age made bya 
deceased person having special means of knowledge relates -to the 
existence of such relationship within the meaning of section. 32, 
clause (5). Illustration (1) to section 32 would go to show that any 
statement made by a person having special means of knowledge 
relating to the date of birth of a particular person ona given date is 
a relevant fact when the issue is what is the date of birth of that 
particular person. This view receives support from the decision of 
the Judicial Committee in Mahomed Syedol Arifin v. Yeoh Oot 

Gark (1). 
Reliance has been placed by the appellant on the case of 
Satish v, Mokendra (2) in support of the contention that the horos- 
cope is not admissible in evidence. It will appear from an examina- 
tion of that case that there was no evidence that the person who 
made the horoscope had any special means of knowledge. In this 
case it has been proved that the astrologer used to prepare the 
horoscopes for others in that village and consequently must be 
taken to have special means of knowledge of the date of the birth of 
Dharmadas. This statement was made anti litem motam.* The 


(1) (1916) L. R. 4g 1. A. 256 ; 21 C. W. N. 257. 
(2) (1890) I. L. R. 17 Calc. 849 (851). 
*Meaning~—-Before the dispute arose—Rep, 


Vou. LVI] HIGH COURT. 255 


Calcfitta case (1) just referred to was doubted in Raja Goundan v. Civa. 
Raja Goundan (2). It would seem also from the case of Krishnama- ee 


1932. 
chariar v Krishnamachariar (3) that the horoscope would be a wae 
admissible in evidence to prove the age of the person whose horos- nalini Devi 
cope the document purports to be ifthe person who made the Srimati Kamalabala 
horoscope is called if alive to testify to his special means of know- Dasi. 
ledge of the date of the birth of the person in question. Weare, D, N. Mitter and 

* therefore, of opinion that in the circumstances the horoscope has Bartley, FF- 


been rightly admitted in evidence and the first ground taken, there- 
fore, must fail. It appears also that the horoscope was examined 
and compared by Dharmadas’s father-in-law atthe time of Dharma- 
das’s marriage with his daughter. Apparently this horoscope was 
given by Dharmadas’s mother to Dharmadas’s father-in-law for com- 
parison with the horoscope of Dharmadas’s wife. The astrologer who 
made the comparison is dead and the mother of Dharmadas is also 
dead and their evidence was not consequently available at the-hear- 
ing of the suit. 

The Subordinate Judge is of opinion that the horoscope is admis- 
sible in evidence under section 32, clause (6) of the:Indian Evidence 
Act but we are of opinion that it is not receivable in evidence under 
clause (6) but is receivable in evidence under clause (5) which no 
doubt requires that the party making it must have special means of 
knowledge. Inthe circumstances detailed above it appears clear 
that the astrologer prepared the horoscope on the information of 
some one who had special means of knowledge, viz., some‘members 
of Dharmadas’s family and the horoscope was adopted by the family 
as representing the correct date of Dharmadas’s birth as it was used 
for the purposes of comparison at the time of Dharmadas’s marriage. 

The next ground taken is that the defendant No. 1 should have 
been made liable asthe money borrowed was for the marriage of 
Dharmadas, a member of the joint family and the expenses of the 
marriage is undoubtedly a legal necessity which would make the 
loan binding on the joint family and would be recoverable from the 
joint family properties. The answer to this contention is that the 
finding of the lower Appellate Court is that the creditor did not 
make any dona fide enquiry about the existence of necessity and that 
brothers, Dharmadas and defendant No. 2, were possessed of con- 
siderable landed property at the time and there was no justifying 
necessity for the mortgage. 

Both grounds taken in the appeal failand the appeal must be 
dismissed. : 

R. M. Appeal dismissed. 


(1) (1870) I. L. R. 17 Cale. 849. (3) (1913) L L. R. 38 Mad. 166. 
(a) (1893) I. L. R. 17 Mad. 134. 
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Before Sir George Claus Rankin, Knight, Chief Justice, a 
and Mr. Justice C. C. Ghose. g 


HIRALAL GHOSE 
D. 
SHEIKH IMANUDDI.* 


Possession, suit for~ Transferee of non-transferable occupancy holding—Leasf 
to transferor of part of homestead land—Transfer of part—Landlord pur- 
chasing holding in execution of his rent decree—Settlement of part of the 
holdiug with the old tenant—Bengal Tenancy Act (VII of 1885), Sec. 87— 
Abandonment—Burden of proof—Transferor not retaining any part of 
agricultural land—Repudiation. : 

When the landlord purchased in execution of his rent decree a holding and let 
out a portion of the land of the original holding to the old tenant, the original 
holding disappeared and a tenancy in favour of the old tenant is an entirely new 
one having nothing to do with the prior tenancy. 

If the transaction of transfer of a non-transferable occupancy holding bea 
transfer of the whole so as to amount to an abandonment of the land, then the 
landlord is entitled to re-enter against the transferee ; if not, and the landlord by 
force re-enters against the transferee, the transferee is entitled to bring a suit to 
recover the land which the superior landlord has taken possession of, independently 
altogether of section 9 of the Specific Relief Act. 

Dayamayi v. Ananda Mohan Roy Chowdhuri (1) referred to. 

When a transfer is made on the footing that an underlease shall be given to 
the transferor, the transaction is to be treated not as a transfer of the whole 
interest "in the holding bat as being no more than a transfer of a part. 


When a transferor of a non-transferable occupancy holding takes an underlease 
of the agricultural land as well as of the homestead, a case of abandonment 
cannot be made out against him. 

Ramesh Chandra Mitra v. Daiba Charan Das (2) referred to. 


Once it is shown that the landlord gave a tenancy, the burden is upon the land- 
lord to show that the tenancy came to an end. 

Where the tenant has not retained for himself any agricultural land but at the 
time he made the transfer he definitely stipulated for a lease of the homestead 
plot and he has continued to remain in occupation thereof, in a suit for possession 
of the agricultural land against the superior landlord, the latter is to prove that 
there was an abandonment entitling him to re-enter. 


* Letters Patent Appeal No. 29 of 1931, against the decision of Mr. Justice 
Jack, dated the sth August, 1931, in Appeal from Appellate Decree No. 2843 of 
1929, against the decree of Babu Jyotish Chandra’Neogi, Officiating Second Sub- 
ordinate Judge of Faridpur, dated the 15th August, 1929, affirming that of Babu 
Matish Chandra Banerji, Munsiff, and Court, Bhanga, dated the agrd July, 1928. 

(1) (1914) L. L. R. 42 Cale. 172; 20 C. L. J. 52 (F. B.). UN 

(2) (1924) 39 C. L. J. 356; 28 C. W. N, 610. 
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. Joi 
In order that there be an abandonment of the holding entitling the landlord | Civit, 


to re-enter, it must be shown by the landlord that the rent of the holding was not 1932. 
paid up to the time of re-entry.. It must be shown that the ralyat voluntarily : 
abandoned his residence. 


V, 
Yogesh Chandra Kundu v. Rai Saheb Radha Gobinda Rai (1) distinguished, Sheikh Imanuddi, 


oeme 


Hiralal Ghose 


A passing expression used by an agriculturist to try and describe the elemen- 
tary facts of possession is not to be urged against him as repudiating the 
etenancy. 


Appeal by the Defendant No. 1 in Second Appeal. 


The material facts appear from the following judgment of 

Jack, J: The land in dispute in this appeal is the southern 
half share of the Cadastral Survey Dag No. 578 of Mouza Khamin- August, 5. 
arbag. Thisis a part of an original vatyafi holding, consisting 
of three survey plots belonging to one Uday Chand De, held under 
Peary Mohun Nag. This holding was inherited by two sons of 
Uday Chand De-—Chandra Kumer De and Peary Mohun De in 
‘equal shares. Chandra Kumar left a widow Bindubasini, who 
made a gift ot her share to her brother Uma Charan Mitra, defen- 
` dant No. ro. Subsequently the landlord Peary Mohun Nag obtained 
arent decree for this holding and purchased it in execution of 
the decree in 1919. The landlord then let out a portion of the 
land of the original holding, which no longer existed to Umacharan 
Mitra, defendant No. ro and Umacharan sold the tenancy to the 
plaintiff in 1924. This tenancy included, on the findings of the 
Court below, an undivided share of a homestead. Although accor- 
ding to the lease to the defendant No. 10 this tenure was non- 
transferable, it is asserted on behalf of the plaintiff, that being a 
portion ofa sayati holding, the defendant was entitled to transfer 
it. It is not clear how this can be called a share of a rayati holding 
since the original holding disappeared when. it was purchased at 
arent sale by the landlord. But it is claimed,that in any case, 
not being a holding as defined by the Bengal Tenancy Act, (previous 
to 1928,) section 87 of the Tenancy Act has no application, and 
the landlord is not entitled to &has possession in the absence of 
any clause for re-entry in the lease. On the-other hand it is 
asserted on behalf of the appellant, defendant No. 1, who isa 
burgadar of the landlord in possession of the land in suit, that the 
original lease purported to convey to the defendant No. ro a 
non-transferable occupancy right and whether the tenancy was a 
holding or not it was a complete tenancy with occupancy right, 
and the transferee is not entitled to possession as against the land: 


(1) (1928) 32 C. W. N. 1037. 
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lord. I think this contention should prevail. This is a suit for 
possession against the landlord, not the case of a landlord seeking 
to recover possession. The landlord “is already in possession of 
the land through his durzgadar and the plaintiff is trying to oust 
the dusgadar of the landlord from possession, so this case is not on 
all fours to those cases which have been referred to in argument, 
in which the landlord seeks to recover possession on the basis of 
an abandonment. In any case there has been an abandonment.” 
Umacharan has, it is true, taken a lease of the homestead portion 
from the plaintiff but he has repudiated the tenancy under Peary 
Mohan Nag in his statement on oath to the effect that the plaintiff 
is his landlord in. respect of the homestead. Of the other portions 
of the tenancy the landlord appears to be in possession through 
his durgadar ; and as regards the homestead portion the landlord's 
title has been repudiated. The plaintiff is therefore, not entitled 
to oust the Jsrgadar of the landlord in possession. I think I 
need not refer to the rulings which have been referred to in argu- 
ment as none of them is directly in point. The circumstances of 
this case are somewhat peculiar, but there is authority in the 
case of Umacharan Baroah v. Moni Ram Barsak (1), for holding 
that an occupancy right can be obtained in a tenancy which in- 
cludes an undivided share. 

This appeal is, therefore, allowed, the decree of the lower 
Appellate Court set aside and the plaintiff's suit dismissed with 
costs in all the Courts. 

The prayer for leave to appeal under the Letters Patent is 
granted. 

Against this decision, the plaintiff appealed under clause 15 of 
the Letters Patent. 

Dr. Bijan Kumar Mukherjee (for Mr. Rupendra Kumar Mitter) 
for the Appellant. l 

Messrs. Surendra Nath Das Gupta and Sashi Kanta Ray 
for the Respondent, 


The following judgments were delivered :— 

Rankin, C. J.:—This is a Letters Patent Appeal from a 
decision of my learned brother Mr. Justice Jack sitting in second 
appeal. The learned Judge gave a certificate that the case was a 
fit one to be taken on further appeal. 

The plaintiff is a person who has been found to be the trans- 
feree of a tenancy which is a non-transferable occupancy tenancy. 


(1) (1902) 8 C. W. N. 192, 
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The lands comprised in the tenancy were originally part of a larger 
holding which had been settled in a rayati right. The landlord 
brought a suit for rent, obtained a rent decree and purchased that 
previous holding himself. Thereupon, the holding having come to 
an end, he settled the southern portion of two plots and a one- 
third undivided interest in a homestead plot with one Uma Charan 
Mitra. Uma Charan sold to the plaintiff the whole of this new 
tenancy ; but at the time of the sale he stipulated that the transferee 
would grant him an under-lease of the undivided one-third share in 
the homestead plot. The finding of fact is that Uma Charan from 
the time of this sale down to the material times was living in huts 
in that homestead plot by virtue of the; lease which he had taken 
from his own transferee at a trifling rent. In these circumstances, 
the plaintiff wanted to cultivate the culturable land of the tenancy 
which he had bought from Uma Charan and he appointed Bargadars 
and these people were interfered with by certain persons acting 
under the authority of the original landlord and the original land- 
lord took possession of the culturable land. Asa matter of fact, 
the only land in this suit is the southern half of Dag No. :578. The 
plaintiff, therefore, brings his suit to recover the land which the 
superior landlord has taken possession of. 

The trial court framed an issue—“has Uma Charan Mitra aban- 
doned the holding ?” and that issue the trial Court answered by 
saying that, as Uma Charan had remained in his original homestead 
plot, there had been no abandonment. The lower Appellate 
Court insisting that the tenancy was not a holding within the 
meaning of the Bengal Tenancy Act because it comprised an un- 
divided share in the homestead plot treated the question of abandon- 
ment as though the whole of the larger tenancy had still been sub- 
sisting and it found that Uma Charan had remained upon the home- 
stead land; but apart from that finding it came to no conclusive 
finding of fact binding upon this Court as to whether or not Uma 
Charan’s tenancy had been abandoned. 

In that state of affairs, the matter came before the learned 
Judge of this Court’and Mr, Justice Jack pointed out very properly 
that the old tenancy had come to an end and that the tenancy of 
Uma Charan was an entirely new one having nothing to do with the 
prior tenancy. He then observed that in this case he did not have 
a landlord seeking possession against the transferee but the trans- 
feree seeking to recover land from the landlord. In my judgment, 
that makes no difference in this case. Ifthe transaction of transfer 
was a transfer of the whole so as to amount to an abandonment of 
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the land, then no doubt the landlord would be entitled to re-enter 
against the transferee. If it was not and the landlord by force 
re-entered against the transferee, the transferee was held entitled by 
the decision of the Full Bench in Dayamoyi’s case (1) to bring a suit 
to recover the land independently altogether of Section 9 of the 
Specific Relief Act. I do not think, therefore, that it makes any 
great difference to the decision of this case at all events on any 
point of principle that the plaintiff is the transferee. 

When I come to consider the question on which the rights of the 
parties depend, it may be put in two ways: It may be said, first of 
all—has there been an abandonment and it may be said, secondly— 
has there been a repudiation of the relationship of landlord and 
tenant on the part of Uma Charan? Now, the position when a 
transfer is made on the footing that an under-lease shall be given 
to the transferor is, in my judgment, this that the transaction is to 
be treated not as a transfer of the whole interest in the holding but 
as being no more than a transfer ofa part and it is I think well 
settled, on the decisions, that, had Uma Charan in this case ‘taken 
an under-lease of the agricultural land as well as of the homestead, 
a case of abandonment could not have been made out against him. 
That is a matter which has come before the Courts on a good many 
occasions:; but, if I may be allowed to cite the judgment which on 
the whole I prefer, I would cite the judgment of Mr. Justice 
Mukerji in the case of Ramesh Chandra Mitra v. Daiba Charan 
Das (2). In considering that class of case, however, it may make 
a difference whether the only part of the land of the tenancy that 
is retained by the transferor is the homestead part—all agricultural 
land going to the transferee for his own occupation and, even in 
that connection, it may make a difference whether the transferor 
retains his interest in the homestead asa matter of kindly permis- 
sion of the transferee or by virtue of a definite settlement giving him 
a right to continue to remain onthe homestead. In the present 
case, we have an instance where the tenant has not retained for 
himself any agricultural land ; on the other hand, the evidence is 
that at the time he made the transfer he definitely stipulated for a 
lease of the homestead plot and he has continued to remain in 
occupation thereof. 

In these circumstances, we have to ask ourselves whether 
the plaintif is entitled to recover against the landlord 
or whether we are to say that the landlord has made 

(1) (1914) I. L. R. 42 Cale. 172 ;'20 C. L, J. 520 
(2) (1924) 39 C. L. J..356; 28C, W.N. 6104 
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-out a- sufficient case, for a defendant showing that he is entitled to 

retain possession of the land of which he is now admittedly in 
possession. It seems to me that once it is shown that the landlord 
gave atenancy to Uma Charan the burden must be upon the land- 
lord to show that that tenancy came toan end. Itis quite clear 
that there wasa certain amountof resistance at the time anda 
dispute ; and the plaintiff having brought his suit, I do not think it 
is for the plaintiffto prove independently that there was no abandon- 
ment; itis I think forthe defendant to show that there was an 
abandonment entitling him to re-enter. Now, there is no evidence 
at all that the rent of Uma Charan’s tenancy had not up to the time 
of re-entry been paid. We do not know in whose name it was paid ; 
we do not know whether it was paid or not. The evidence appears 
to be on that point a complete blank. In these circumstances, we 
have to see whether we can say that we are satisfied that there was 
an abandonment or whether the circumstance that the homestead 
land remained re-settled with Uma Charan throughout would prevent 
us from holding that there was an abandonment. In my judgment, 
it ought to prevent us from so holding. If one looks to the cases, 
I think the position is shortly this: In some cases, the tenant 
remained on the homestead as a mere matter of permission, that is 
to say, it was no part of the original bargain at the time of the 
transfer, and it was quite plain and proved that the tenant had 
ceased paying rent or-making any provision for the payment of rent. 
I was a party to the decision in the case of Jogesh Chandra Kundu 
v. Rai Saheb Radha Gobinda Rai (1) where the tenant was allowed 
to live on until he died for a space of about a year in the hut. He 
was a tenant who had been foreclosed and symbolical possession had 
‘been obtained: against him and it was quite clear, therefore, that his 
remaining on was not a question of right on his part at all. That is 
very different from the facts of the case before us. Iam not pre- 
pared to hold on these facts that there was an abandonment so as to 
entitle the landlord to re-enter. It may be observed that “ abandon- 
ment” within the meaning of section 87 of the Bengal Tenancy Act 
is defined in this way: “Ifa raiyat voluntarily abandons his resi 
dence without notice to his landlord and without arranging for pay- 
ment of his rent as it falls due and ceases to cultivate his holding 
either by himself or by some other person etc.” So the statute lays a 
good deal of stress upon “ voluntarily abandons his residence.” I 
am not prepared, therefore, to say either under Dayatmoyi’s case (2) 
or under section 87 of the Act that there was an abandonment. 


(1) (1928) 32 C. W. N. r037. 
(a) (1914) I. L. R. 42 Cale, 1723 20 C. L. J. gay 
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` The learned Judge, however, did not proceed upon that footing. 
He proceeded upon what he called “ repudiation of tenancy. ” He 
said it is true “In any case, there has been an abandonment. Uma 
Charan has it is true taken a lease of the homestead portion from 
the plaintiff ; but he has repudiated‘the tenancy under Peary Mohan 
Nag in his statement dn oath to the effect that the plaintiff is his 
landlord in respect of the homestead ; of the other portions of the : 


tenancy the landlord appears to be in possession through ‘his 


bargadar ; and as regards the homestead portion the landlord’s title 
has been repudiated.” We have to see whether this ground. 6f 
“ repudiation of the tenancy” isa valid ground. It is quite clear 
that this is a somewhat different thing from “abandonment” “No 
issue of this sort was taken at the trial Court; no finding” was come 
to in-either Court about it, though I am bound to say that-the origin 
of the learned Judge’s observation appears to have been a remark 
made in passing by the lower appellate Court: “ It might be arguéd 


in this particular case from the statement of Uma Charan himéelf 


that he has repudiated the tenancy inasmuch as he says that the 
plaintiff is his landlord in respect of the homestead and he is holding 
it as a tenant under him.” If one comes to look at the evidence of 
Uma Charan, one finds that thisagriculturist comes into the box and, 
in the opening words of his examination-in-chief, says that the plain 
tiff is his Malik as regards the Homestead but formerly it was Peary 
Mohan Nag. One does not expect an agriculturist to come into the 
box and define his legal position -vis-a-vis one man and vis-a-vis the 
other stating it in accurate language. No cross-examination. was 
directed to the question whether he repudiated the tenancy, he had 


taken a sub-lease through his transferee. The man was only endea- 


vouring to state in his own way the facts which were not in dispute ; 
and it seems tome that to hold onthe strength of that statement 


that he was repudiating the tenancy is altogether out of the question. 


He ought to have been asked whether he recognised any liability as 
between himself and his landlord to pay the rent. If he had said 
“no”, there might have been some ground for argument that he 
was repudiating the tenancy. A passing expression used by an 


-agriculturist to try and describe the elementary facts of possession is 


not to be used against him in the way that is proposed. I am quite 
satisfied in this cage that, in the absence of a proper cross-examinia- 
tion, in the absence of a proper case made to that eftect and in the 
absence of any evideuce to show that the transferee has not been 
paying rent in the name of the transferor, it would be wrong 
for us to uphold the learned Judge’s finding on this point. 


Vor. LVi.J HIGH COURT, 
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I think, therefore, that the Letters Patent Appeal must succeed 
and that we ought to set aside the decree of the learned Judge and 
restore the decree of the lower appellate Court with costs before 
the learned Judge and before us. 

C. C. Ghose, J. :—I agree. 

A T M ; L. P. Appeal allowed : Appeal dismissed. 


6 


_ Before Mr. Justice M. N. Mukerji and Mr. Justice S. N. Guha. 


SARAT CHANDRA ROY CHOUDHURY AND O1HERS 
D, 
BHUPENDRA NARAIN RAI CHOUDHURY.* 


Title—Possession—Newly formed chur land—Fleading. 


In the case of chur lands which are constantly going under water and reforming, 
it is very difficult, until a full investigation based on a proper survey and com- 
parison of maps is made, to premise with any degree of certainty whether a 
claim would really lie on the ground of a new formation as being reformation 
in sifu or a contiguous accretion. Hence the pleadings so far as a matter of 
this kind is concerned, should not be construed too strictly, unless one must do 
so for some very good reason. 


In the case of newly formed chur lands, the possession lies with him who 
has title. 
Appeal by the Defendants and cruss-objection by the Plaintiff. 
Suit for declaration of title and for recovery of possession with 
mesne profits, 
The material facts appear from the judgment. 
Mr. Bansori Lal Sarkar for the Appellants. 
Messrs. Atul Chandra Gupta and Iswar Chandra Chakrabarty 
for the Respondent. 
i CAV 
The following judgment was delivered : 
The plaintiff instituted this suit for declaration of title to and 
recovery of possession of certain lands as appertaining to Mouzah 


*Appeal from Original Decree No. 457 of 1928 with cross-objection, against 
the decree of Babu B. N. Mukherji, Subordinate Judge of Rangpur, dated the 
27th June, 1928, 
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SIE Gatiasham of which he is the proprietor. This Mouzib is situate 
1932. immediately on the north-west of Mouzah Khetab Khan of which 
the proprietors are the defendants Nos. 1 and 2. At the time of 


Sarat Chandra Roy 4 . i \ 
Choudhury the Thak survey of 1856 which is the earliest point of time at 


Bhupendra Narain Which we know anything about the situation ofthe two Mouzahs, 
Rai Choudhury. the river Teesta flowed by their west and south-west. l 
A In the plaint the case put forward was as follows: Since the 
Thak the river Teesta gradually shifted its course, and on two or 
three occasions the lands of Mouzah Gatiasham were diluviated 
and again reformed in sit ; that for the last time diluviation began 
in 1323 Or 1324 and continued till 1327, after which, reformation 
commenced, the river receding towards the west and throwing up 
the chur which is the subject matter of the suit; that in 1329, 
when the chur became fit for cultivation, the plaintiff attempted to 
possess it, but the defendants Nos. 1 and 2 kept him out of 
possession, The defendants Nos. 3 to 37 (with the exception of 
No. 27 who is dead) were impleaded as persons with whose help 
this dispossession was continued. The area of the lands in suit 
was stated as 450 bighas and claim was made for declaration of 
title, recovery of possession and mesne profits, on the ground that 
the lands were reformation in situ and accretion to Mouzah 
Gatiasham. 

The defendants Nos. x and 2 in. their written statement alleged 
that the disputed lands had reformed more than 25 or 30 years 
ago and that thereafter the river had gradually shifted towards 
the west and never towards the east, so that the disputed lands 
had never again diluviated since then; that the area of the dis- 
puted lands is not 450 bighas but approximately 247 bighas, and 
that they have all along been owned and possessed by them and 
their father, having been obtained under a decree .between him 
and the plaintiff's predecessor in 1862. 

The Subordinate Judge made a decree on the footing that a 
part of the disputed lands fell within the area which the defendants 
were entitled to under the decree of 1862, The defendants have 
then preferred this appeal. There is a cross-objection on behalf 
of the plaintiff. 

Before proceeding to ideal with the appeal and the cross-objec- 
tion a few more facts required to be stated in order that the precise 
nature of the decree that has been passed may be rightly under- 
stood. It has already been stated that at the time of the Thak 
Survey in 31856 the river Teesta flowed by the west and south- 
west of Mouzahs Gatiasham and Khetab Khan, The Thak map 
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of Mouzah Dhusmara, which lay on the other side of the river 
and opposite to Mouzah Gatiasham, prepared in 1857, shows that 
some lands of Mouzah Gatiasham were depicted in that map as 
chak No. 4 being a residuary chak of cAi# or detached lands of 
Mouzah Gatiasham, The Revenue Survey maps ot Mouzahs 
Gatiasham and Khetab Khan prepared in 1857 show that by that 
«time tremendous changes had been wrought by the river, it having 
broken its banks on the east and cut several channels through 
Gatiasham and Khetab Khan, and, that diluvion as well as alluvion 
had already taken place in several parts. In 1861 the father of the 
defendants Nos, 1 and 2 made a petition to the Survey authorities 
complaining inter alia, that the western boundary of Khetab Khan 
was the flowing River Teesta and had been determined to be so long 
ago and he was in possession of the said Mouzah according to the 
said boundary, but in the Thak survey some lands on the western 
side had been shown as appertaining to Gatiasham and that the 
boundary line commencing from the north-western corner of his 
Mouzah southwards had been incorrectly drawn with the result 
that a large quantity of lands of Khetab Khan had been wrongly 
included within Gatiasham. Inthe Thak map of Gatiasham the 
flowing River Teesta was shown as on the west of the western boun- 
dary line of the Mouzah (stations Nos. x to 10) and on the south 
of its southern boundary line (staticns Nos. 11 to 15), and Khetab 
Khan was shown as lying contiguous to its east (stations Nos. 16 to 
26) The complaint was that the line should go towards the south- 
west instead of towards the south-east from station No. 22 and 
should run in that direction up to station No. ro. The Superinten- 
dent of Survey found that there were some discrepancies in the 
Thak map of Gatiasham but he referred the applicant to the Civil 
Court. On that the applicant commenced a suit against the plain- 
tiff’s predecessor, being Title Suit No. 155 of 1861, which resulted 
in acompromise decree. The exact import of the compromise then 
arrived at is a matter of controversy in this case which will be dealt 
with hereafter. It would be sufficient to say here only this that 
under it the line between certain stations on the Thak map of 
Gatiasham as drawn at certain bearings and distances would re- 
present the boundary between the lands of the two parties. A decree 
was passed in 1862 on the basis of that compromise, the copy of the 
Thak map of Gatiasham that was filed along with the petition of 
compromise forming an annexure thereto. This line will hereafter 
be referred to as “ the decretal line.” In 1913 the then predecessor 
of the plaintiff, as proprietor of Gatiasham, instituted a suit being 
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Title Suit No. 462 of 1913 against certain persons who are not 
parties to the present litigation, and were not parties to Suit 
No. 155 of 186x, which ended in a compromise in 1862, alleging 
that at the time of the Thak survey in 1856 some lands of the said 
Mouzah were situate on the opposite bank of the River Teesta and 
they were depicted as Chak No. 4 in the Thak map of 1857 of 
Mouzah Dhusmara and included within the ambit of that Mouzale 
and further alleging that the said lands had undergone successive 
diluviation and reformation, claimed title to and recovery of posses- 
sion of certain lands as forming the reformation in sits of an 
alluvial accretion to Mouzah Gatiasham and the land of the said 
Chak No. 4. She obtained a decree in the trial Court in a modifiéd 
form. An appeal being preferred to this Court by one set of defen- 
dants the decree was in 1917 varied upon a compromise. The 
effect of this compromise decree, as far as may be gathered from the 
papers before us and in the absence of an Amin’s map which form- 
ed a part of the petition of compromise and of the said decree, was 


-that the plaintiff’s title to Chak No. 4 was acknowledged, her title 


to some lands which lay on the east of Chak No. 4 and west of 
Gatiasham as shown ‘in the Thak survey, and which lay in the bed 
of the river at the time of the Thak but had since silted up was also 
admitted, and in respect of other lands lying on the north and on 
the south of the said silted up lands and situate between Gatiasham 
on one side and Dhusmara on the other, each party MANG gedhen 
the title of the other to a half share therein. 

The Commissioner who made the local investigation in this case 
and prepared the case map showed in it amongst other things the 
disputed lands, the present position of the river Teesta as well as 
the position of its main channel at the time of the Revenue Survey, 
and the common boundary line between Gatiasham and Khetab 
Khan as in the Thak and the Revenue Survey maps. He also drew 
on it the decretal line as described in the petition of compromise in 
the suit of 1861. He further depicted on it, at the request of the 
defendants Nos. r and 2 and under orders of the Court, the Thak 
lines of Mouzah Dhusmara and of the disputed lands in the suit of 
1913 and also a map of Chur Khetab Khan which is alleged to have 
been prepared by their Amin Mohamed Ismail in 1318. He drew 
the decretal line in three different ways, one of which he preferred 
namely a vermilion dotted line drawn as per specifications given in 
the petition of compromise in the suit of 1861, drawn from Station 
No. 22 up toa point near Station No. ro of the Thak map of 
Gatiasham as correctel with reference to its field book. He found 
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that almost the whole of the disputed lands with the exception of a ches 


small strip on the north fell to the south of the said decretal line. 1932; 
The Subordinate Judge was of opinion that the compromise in grak Chandra Roy 
the suit of 1861 should be given effect to and so he held that the Choudhury 
defendants Nis. 1 and 2 are entitled to such lands as lay to the Bhupendra Narain 
south of the decretal line and within the boundary of Gatiasham as Rai Choudhury. 
* shown in the Thak map of that Mouzah. He however would not 
accept the vermilion dotted line of the Commissioner as the decretal 
line because he was of opinion that when a copy of the Thak map 
~ of Gatiasham was filed along with the petition of compromise in the 
suit of 1861, it was the Thak map alone and not the bearings and 
distances as noted in the margin of the map that could be taken into 
account. He therefore got the Commissioner to draw the decretal 
line on the basis of the Thak map of Gatiasham and without 
reference to the bearings and distances noted on it. As regards the 
rest Of the area of the disputed land he drew a straight line from the 
south-eastern corner of Mouza Gatiasham (i.e. Station No. 16 of 
the Thak map of Gatiasham) up to the south-eastern corner of 
Mouzah Dhusmara (i. e. Station No. 88 of the Thak map of Dhus- 
mara) and held that an irregularly shaped triangular area, consisting 
of such of the disputed lands as lay outside the Thak boundary of 
Gatiasham and north of that line should be held to belong to the 
plaintiff. He therefore gave the plaintiff a decree, in accordance 
with his prayers in the plaint, for the strip of land lying on the north 
of the decretal line and the triangular area On the south of the Thak 
boundary of Gatiasham. In the appeal which the defendants have 
filed, their contentions range round three matters: rst, the triangular 
area, 2nd, the order for costs that has been made against them, and 
3rd, the decree for khas possession that has been passed as against 
defendants other than the defendants Nos.1 and 2. In the cross- 
objection preferred by the plaintiff arguments have been addressed 
to us which are directed to establishing that the suit should have 
been decreed in its entirety, a very minor point as well having been 
taken that the Subordinate Judge had no good reason for not 
accepting the vermilion dotted line of the Commissioner as the 
decretal line. 
The judgment of the Subordinate Judge, in so far as it deals with 
the triangular area, is obscure to a degree and the reasons on which 
he has proceeded are not easy to comprehend. Learned Advocate 
for the plaintiff respondent, therefore, and in our opinion, quite 
tightly, sought to support the decision of the learned Judge pri- 
marily upon grounds other than those that are to be found in his 
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judgment. He next referred to the judgment and put upon the 
process of reasoning it revealsa meaning which, in our judgment, 


Sarat Chandra Roy is the only meaning which would make it sensible. We shall 
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presently deal with these matters but before we do so we propose 
to dispose of a few points which have been raised before us and 
which need not detain us long. i 

Considerable argument has been addressed to us on behalf of the e 
appellants, based on the fact that though in the prayer in his plaint 
the plaintiff has asked for declaration of title to the lands in suit on 
the ground of their being reformation im sifu of and accretion to his 
Mouzih Gatiasham there are no specific averments therein such as 
would be sufficient to found a title by accretion, it being generally 
recited in it that there was reformation fn sifu and accretion. The 
respondent as well es the Court below have, on the other hand, laid 
a good deal of stress on the fact that inthe written statement the 
defendants Nos. 1 and 2 specifically rested their case upon the fact 
that “ the disputed land,is owned and possessed by the defendants 
and forms the land in respect of which the decree was obtained by 
their father ” and did not lay any claim to them onthe ground of 
reformation is sif or accretion. In our judgment, the pleadings, so 
far as a matter of this kind is concerned, should not be construed 
too strictly, unless one must do so for some very good reason. In 
the case of Chur lands which are constantly going under water and 
reforming it is very difficult, until a full investigation based ona 
proper survey and comparison of maps is made, to premise with any 
decree of certainty whether a claim would really lie on the ground 
of a new formation as being reformation in site or a contiguous 
accretion. The defendants’ case that Mouzah Khetab Khan never 
diluviated and the lands in dispute always remained in their present 
state ever since 1861 cannot be true: it was obviously put forward 
to ensure the defendants’ success on the ground of a title by adverse 
possession. Their denial of the plaintifi’s case, namely that the lands 
of Mouza Gatiasham were diluviated several times after the Thak 
Survey and that for the last time the diluviation commenced in 1323 
or 1324 and went on till 1327 and then reformation began in 1328, 
and their assertion that “the disputed land was reformed long before 
‘a5 or go years and thereafter the river Teesta gradually shifted 
towards the west and the disputed land was neyer diluviated” are 
also not true. 

On behalf of the appellants it has been contended that the suit 
should have been dismissed on the ground of limitation as also on 
the ground that they themselves had acquired a title by adverse 
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possession. So far as limitation is concerned considerable stress has 
been laid on the Subordinate Judge’s finding which is in these 
words :—“ An analysis of the evidence shows that the plaintiff failed 
to prove possession of any particular portion of the disputed area 
at any time. ” On the question of adverse possession it has not been 
disputed that for the appellants to succeed they must trace such 
* possession back to a period prior to 1305—because the last male 
owner died in that year and thereafter his widow held the estate 
which the plaintiff has obtained under an adoption made by her in 
1324, and he having attained majority within 3 years before the insti- 
tution of the suit. But to show such possession reliance has been 
placed, in particular, upon six documents, Exs. E, F, F(1), F(8), 
F(9) and F(ro), which we have been asked to read in conjunction 
with the entries in the Chitta Dags of the Survey alleged to have 
been made by the defendants’ Amin in 1318 and in the light of the 
oral evidence adduced in the case. We have done so but we cannot 
bring ourselves to differ from the view which the Subordinate Judge 
has expressed. We agree with him in his conclusion that though 
there was some sort of a survey of the outer boundary about the 
year 1318 by the defendants’ Amin, as is alleged on their behalf, the 
Chittas must have been prepared much later and the entries to be 
found in them cannot be implicitly relied on. As regards oral evi- 
dence it is not at all difficult to adduce a piece of evidence here or 
a piece of evidence there to establish a connection between names 
appearing in the documents and thus make the documents fit in 
with a part of the disputed land. The Subordinate Judge was, in 
our opinion, right, in holding that it is difficult to be satisfied on the 
materials such as they are on the record, that the documents men- 
tioned above related to the plots with which the defendants desire 
to connect them. In any event these documents can only prove 
that some parts of the disputed lands were in possession of persons 
whose names appear in them. ‘They are not documents with which 
the defendants Nos. r and 2 had any:concern, and so are of little 
assistance to these defendants as a means of establishing their title 
by adverse possession. It is quite possible that these defendants had 
tenants in parts of this disputed area for the periods that such parts 
were not under water, but there is no proof.of any continuous or 
systematic possession through tenants by which the title of the right- 
ful owner may be displaced. We think in this case we should apply 
those principles which are applicable to newly formed Chur lands in 
which both parties were merely scrambling for possession, namely 
that possession lay with him who had title. We accordingly hold 
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that the suit was not barred, nor was the plaintiffs title, if he had any, 
extinguished by adverse possession. 


To support the decision of the Subordinate Judge as regards the 
triangular area and also to challenge his decision in so far as it 
purported to exclude the area lying to the south of the decretal line 
and within the Thak boundary of Gatiasham or any area at all, it 
has been urged on behalf of the plaintiffrespondent that the com-” 
promise decree in the suit of 1861 should be read as giving the 
father of the defendants Nos. 1 and 2 only three Chaks of land 
lying to the south of the decretal line and that if the said defendants 
have not produced the map which formed an annexure to the peti- 
tion of compromise and of the decree and have not shown where 
those Chaks lay they ought not to be allowed to succeed at all, 
‘Tt has also been contended that that being the position it should 
not, in any event, be held that plaintiffs predecessor, under the 
said compromise and the decree, had no lands of Gatiasham to the 
south of the decretal line or to the west of the area which is 


` “bounded by the said line on the north. And it has further been 


argued that if this last mentioned contention is correct, then the 
plaintif can justly claim title to the triangular area as contiguous 
accretion to those lands of Gatiasham which still remained to him 
towards the west and the south after the compromise decree. In 
‘our opinion it is not possible to put such an interpretation on the 
‘said compromise as has now been contended for before us, on 
behalf of plaintiffrespondent. If the nature of the objection that 
the father of the defendants Nos, 1 and 2 took to the Thak map 
of Gatiasham before the Survey authorities in 1861 is carefully 
“examined, it would clearly appear that he asserted that froma 
long time before the western boundary his Mouzah Khetab’ Khan 
‘was the flowing river Teesta, and that by wrongly drawing the 
eastern and southern boundary line in the Thak of Mouzah Gatia- 
sham a portion of the lands of Khetab Khan had been included in 
Gatiasham, so that some land of Gatiasham was wrongly shown as 
‘lying on the west of Khetab Khan and between it and the river. 
“This having been the complaint before the Survey authorities, and a 
‘civil suit being instituted because the Survey authorities referred-him 
‘to the Civil Court, it is very probable that it was the same complaint 
“that was repeated in the sult, or at any rate it would be very 
unreasonable. to assume that any different case was made in the 
` suit instituted so soon after. “In the civil suit, therefore, lands lying 
to the south of the true line which formed the common boundary of 
the two Mouzahs, and bounded on the west and the south by the 
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river must have-been claimed and that is what seems to have been 
claimed from the petition of compromise that was filed and the 
decree that was made. As regards the non-production of the map 
attached to the petition of compromise and made a partof the 
decree, itis quite true thatit appears from the Commissioners 
report thatall that the defendants said before him was that its pro- 
„duction was not necessary, while the explanation given later on in 
Court was that it was missing, and it is also true that their case that 
the plaintiff had a copy of the map and has wilfully omitted to pro- 
duce it cannot be accepted as true. Yet, it is not at all certain that 
the defendants have intentionally withheld the map, in which case 
only a presumption may arise that, if produced, it would have gone 
against their case. The petition of compromise gives the specifi- 
cation as to how the line was to be drawn; the point at which it was 
to begin and the point (a bigha to the south of Station‘No. ro of 
the Thak map of Gatiasham which was just by the side of the river 
and on the western boundary line of the Gatiasham Thak map) 
where it was to terminate are stated, the bearings and distances of 
the Stations are given and then it is said, —“ Having thus determined 
the boundary and having effected an amicable settlement in the 
locality the said map has been prepared and both sides having 
signed the same we file this petition together with the map before 
your honour and pray that confirming the disputed boundary in 
accordance with the said map the entire land in three Chaks to the 
south of the said lina amicably settled and shown on the map may 
be declared in favour of the plaintiff and the entire remaining land 


to the north of the said line may be maintained as appertaining to 


Taluk Gatiasham.” The decree also is very clearly worded,— 
declaring the then plaintiff’s title to the land to the south of the line 
of the map as admitted by both sides and the then defendants’ title to 
the land to the north of that line.” There was therefore no room for 
the present plaintiff’s predecessor to have any lands between that line 
and to its south as appertaining to Gatiasham, and so no land to 
which the triangular area or any area at all could form a contiguous 
accretion to its west or its south. Nothing that can form a basis for 


the supposition on which the Subordinate Judge proceeded for find- 


ing a title in plaintiff’s favour in respect of any lands lying to the 
south of the decretal line has been proved or established in the case. 
The contentions put forward on behalf of the plaintiff respondent as 


Set forth above, are, therefore in our judgment, not well founded. 


We have then been asked on behalf ot the plaintiff respondent to 


take the reasoning of the learned Subordinate Judge in the following 
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light: From the compromise decree in the Title Suit of 1913 which 
was passed in 1917 it was clear that the plaintiffs predecessor had 
some sort of a title to the bed of the river as it was at the time of 
the Thak, because the terms of that decree show that she put forward 
such a claim and they further show that that claim was given effect 
to, the lands which formed the subject matter of that suit having 
been divided between the parties to the suit on the footing of that 
claim. From the entries in the Dags of the Chitta prepared by the 
Amin of the defendants Nos, 1 and 2 it would appear that many of 
the Dags shown by the Amin as in the defendants’ possession had 
lands of Gatiasham on their west and this should be regarded as an 
admission on behalf of the defendants that lands of Gatiasham 


‘extended far below the lands which actually formed the subject- 


matter of the suit of 1913. Added to all this is the fact the defen- 
dants never claimed any land as reformation in sifu or accretion to 
Khetab Khan, their case being, on the other hand, that the disputed 
lands were the lands which they had obtained under the compromise 
decree in the suit of 1861. It has been argued that the aforesaid 
facts were in the opinion of the Subordinate Judge sufficient to lead 
him to the conclusion that the triangular portion which lay almost 
wholly in the bed of the river at the time of the Thak and which is 
included within the line joining the south-eastern corners of Thak 
Mouza Gatiasham and Thak Mouzah Dhusmara and lies within the 
eastern half of the river within those limits belongs to the plaintiff. 
It has been said that isa rough and ready method by which the 
Subordinate Judge was able to arrive at a conclusion, which is sub- 
stantially correct, seeing that the defendants in their written state- 
ment said that the disputed land did not comprise an area of 450 
bighas as stated in the plaint but only 247 bighas, and what the 
decree of the Court below has done is to give the plaintiff 233 bighas 
out of a total area of 713 bighas leaving 480 bighas to the defendants, 
We are of opinion that the reasoning of the Subordinate Judge may 
be or at least should be understood in this way. But we are unable 
to see the propriety of passing a decree in plaintif’s favour on such 
a footing. The compromise decree in the suit of 1913 with which 
the defendants had no concern cannot be regarded as having esta- 
blished any title in favour of the plaintiffand as against the defen- 
dants to any part of the bed of the river. The fact that the parties 
to that suit chose to divide the lands concerned therein giving such 
lands as lay on the eastern side to the plaintiff’s predecessor is a fact 
which can hardly assist the plaintiff in his suit against the defendants, 
The entries in the Chittas, apart from the fact they were prepared 
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with a motive and are consequently unreliable, as found by the Sub- 
ordinate Judge himself and by us before, even if true, would only 
indicate that lands on the west of the Dags were in possession of the 
tenants of Gatiasham and not of Khetab Khan and would at best 
be evidence of possession only and not of title. As regards area, 
neither party had any clear or correct idea of it until the lands were 
actually measured ; and so from the statements of the area as made 
by the plaintiff or by the defendants no conclusion on the question 
of title can be reasonably arrived at. We are unable to hold that 
the plaintiff has succeeded in establishing his title to the lands or 
his claim for recovery of possession thereof as against the defendants. 

With regard to the point in connection with the decretal line 
which has been taken in the respondents’ cross-objection, it is con- 
ceded on behalf of the appellants that the decision of the Court 
below cannot be supported. The Commissioner gave very good 
reason why his vermilion dotted line should be accepted; that line 
agreed very closely with the Revenue Survey boundary line. The 
Subérdinate Judge has, in our opinion, needlessly rejected the said 
line, and has put an unnecessarily narrow construction upon the peti- 
tion of compromise in holding: that the Thak map should be taken 
divorced from the field book which appears on it. The difficulty 
which the Commissioner experienced in carrying out the Judge’s 
directions as given in his judgment in this respect and the unsatis- 
factory features of the work that he had to do appear sufficiently 
from his report dated 4th September 1928. No objection ‘was taken 
by any of the parties to the Commissioner’s earlier report of the 4th 
February 1927 and the lines that he then adopted, and both parties 
before us have expressed their preference to the vermilion dotted 
line. We accordingly set aside the directions of the learned Judge 
in this respect and hold that the decretal line is the dotted line in 
vermilion drawn by the Commissioner in his case map. 

- What we have said is sufficient to dispose of the case. But we 
prefer to express our view on the other two points which have arisen 
on the appeal. As regards the order for costs made against the 
appellants inthe Court below it appears that the learned Judge 
made the defendants liable for the whole amount of the plaintiff's 
costs, that is to say, the entire amount of Rs. 1627 awarded to the 
plaintiff under the decree. There was little justification for this order 
seéing that with regard to substantial part of the claim the plaintiff 
had failed, and in these circumstances a more fair order would have 
been an order for proportionate cost in favour of the either party, 
the proportion of the respective successes of the plaintiff and of the 
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defendants being 2 tor. As regards the decree for Khas posses- 
sion the decree was, in our opinion, quite justified unless the defen- 
dants Nos. 3 to 37 could show that they were tenants who came on 
the lands dona fide, the necessary elements for which purpose are not 
present in the case, once it be found that the plaintiff had title. 

In the result the appeal is allowed and the cross-objection is also: 
allowed in part, The plaintiff’s title to the portion of the land is 
suit lying on the north of the vermilion dotted line from Station R 
to Station ro should te declared, andhe should geta decree for 
Khas possession with mesne profits to be determined hereafter in 
respect of that area, and the suit in respect of the rest of the lands 
should be dismissed. So far as the costs of the Court below are 
concerned each party should pay his or their own costs, but as 
regards the costs of this appeal the appellants .will get their costs 
from the respondent, hearing fee being assessed at ten gold mohurs, 
There will be.no further order for costs in the cross-objection. 


AUT. M. Appeal allowed: Cross-objection allowed in part. 


Before Mr. Justice DN, Mitter. l Pras 


‘KUMAR MANMATHA NATH MITTER BAHADUR 
a” $ 2 
.RAKHAL CHANDRA MANDAL AND ANOTHER. 


Easement—Prescription—User of may—Immemorial user and lost grant— 
Pleadings, construction of—Defective drawing of plaint—Facts suggesting 
that the claim is founded on immemorial user. 


The pleadings in India have to be construed somewhat liberally notwithstand- 
ing the fact that lawyers in general in the Mofussil now are more fully equipped 
than the average Mofussil lawyers of a half a century or more ago. 

The defendant should not be given a further opportunity of meeting the case 


of immemorial user where the plaintiff alleged the ‘user y himself and hiš 
ancestors of the land as pathway for forty or fifty years. 


*Appeal from Appellate Decree No. 75 of 1930, against the decree of M. H. 
B. Lethbridge Esq., Additional District Judge ot 24-Perganas, dated the zoth 


. August, 1929, modifying the decree of Babu Woopendra Chandra Ghose, Munsiff, 


gid Court, Alipore, dated the 16th January, 1929. - ace aed) 


al 
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Maharanee Rajroop Koer w. Syed Abdool Hossein (1) referred to. 


Obiter :-~ The question of immemorial user or lost grant must be pleaded in 
every case before a person can be given relief on that head. 


Appeal by the Defendant. 
Suit for declaration of the plaintifl’s right of way over a piece of 


2 land and for removal of obstruction. 


The material facts appear from the judgment, 


Messrs. Amarendra Nath Boseand Hemanta Kumar Bose for 
the Appellant, 
Mr, Diplendra Mohan Ghose tor the Respondents. 


- The following judgment was delivered by 
Mitter, J. :—This is an appeal by the defendant and arises out 
of a suit for declaration of the plaintiffs’ right of way over a piece of 
land described in the plaint and for removal of the obstruction 


- placed at one end of it by the defendant. There is alsoa prayer 


for perpetual injunction for restraining the defendant from obstruct- 
ing the said pathway. The defence of the defertdant to the suit was 
that there was no such pathway as alleged in the plaint, nor has the 
right been exercised for a sufficiently long time in order to entitle 
the plaintiffs to acquire right either by prescription or under the 
other heads of claim to wbich I shall presently refer. The Munsif 
decreed the plaintiffs’ suit declaring the plaintiffs’ right of easement 
as claimed in the plaint and directing that the obstruction be 
removed in execution of the decree. The Munsif decreed in full the 
plaintiffs’ claim. On appeal the Additional District Judge has 


- modified the decree by restricting the right to use the pathway 


as a footpath. He has disallowed the claim of the plaintiffs to use 


- the pathway as a cart track. 


- Against this decision of the learned Additional District Judge of 
the 24-Perganas modifying the judgment of the Munsif the present 
appeal has been brought, and three grounds have been taken by 
Mr. Amarendra Nath Bose who appears for the appellant. ‘The 
first ground which he takes is that the appellant has been consider- 
ably prejudiced by the Courts proceeding on the footing that the 
plaintiffs claimed atight to this way on the basis of immemorial 
user. His contention is that if it had been so pleaded he might 
have made suitable defences to the claim. It becomes therefore 
necessary to examine the releyant paragraph of the plaint to see if 
the claim was based on user from which it might be inferred that 
the user was much in excess of the period of 20 years prescribed by 
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the Limitation Act, or in other words whether there were allegations 
in the plaint which would lead to the suggestion that the plaintiffs 


were basing their claim apart from prescription also on immemorial, 


user. Paragraph 5 is the paragraph which gives the statement of 
facts on which the cause of action in the present suit is based. In 
the first part of that paragraph it is stated that the plaintiffs and 
their ancestors have been using the disputed land as a pathway as 
of right without interruption for 40 or ṣo years, and having thus 
used -it they have acquired a right of way over the disputed land. 
It is stated in the second part that they have acquired also a right 
to this land as an easement of necessity ; and thirdly it is stated 


that they having used the land at any rate for much in excess of 20. 


years, without interruption and in their own right they have acquired 
easement, of way over the disputed land. It is contended for the, 
appellant that although the claim is rested on three heads the first 
and the third heads merely allege facts which suggest that the 
claim is founded on prescription and not on immemorial user. It ig 
true and I think the comment is a fair one that the plaint is ill 
drafted and does not in terms suggest that the right was founded 
on immemorial user. But to my mind it seems difficult to under, 
stand the three heads of claim unless one reads the first head 
as referring to facts which would lead to the inference of im- 
memorial user from which a grant may be presumed. There 
is no point in stating that the land had been used by the 
plaintiffs. and their ancestors for a period of 40 or so years 
unless it was intended to convey the impression that apart from 
the right which is acquired by user of 20 years they have acquired 
aright by very long user. The learned Judge while dealing with 
this question says this with reference to the argument that no case 
of grant was made in the plaint :—“ but the cass of long user “was 
certainly made though the words ‘time immemoriaP as the learned, 
Munsiff remarks were not used, and the existence of an ancient right 
derived from grant or otherwise is a presumption.” The pleadings 
in India have to be construed somewhat liberally notwithstanding 
the fact that lawyers in general in the Mofussil now are more fully 
equipped than the average Mofussil lawyers of a half a.century or 
more ago. Their Lordships of the Judicial Committee have made 
observations to the effect. that pleadings of this country are not to be 
conatrued with the same strictness as pleadings in English Courts. 
It seems to me that although this plaint was drafted by a junior 


- pleader it was revised as appears from the corrections made in the 


plaint by a pleader of considerable standing. It seems somewhat 


s 
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singular that ‘the words ‘Immemorial user were not used although 
facts were alleged to convey the impression that the plaint was 
founded on the case of immemorial user. Itis difficult in the face 
of the case of Maharanee Rajroop Koer v. Syed Abdool Hossein (1) 
to say that the defendant should be given a further opportunity of 
meeting the case of immemorial user seeing that the plaintiffs did 
allege circumstances namely the user by themselves and by their 
ancestors of the land as pathway leading to Rai Bahadurs Road for 
forty or fifty years. The Judicial Committee in the case to which I 
have just now referred made observations which are pertinent to the 
present controversy. Their Lordships stated, “ The object of the 
statute was to make more easy the establishment of rights of this 
description, by allowing an enjoyment of twenty years, if exercised 
under the conditions prescribed by the Act, to give, without more, 
a title to easements. But the statute is remedial, and is neither pro- 
hibitory nor exhaustive. A man may acquire a title under it who 
has no other right at all, but it does not exclude or interfere with 
other titles and modes of acquiring easements. Their Lordships 
think that, in this case, there is abundant evidence upon the facts 
found by the Courts for presuming the existence of a grant at some 
distant period of time. The result of the facts which appear in evi- 
dence, and the effect of the judgments of the Moonsiff and of the 
Subordinate Judge, are thus stated inthe judgment of the High 
Court: ‘The evidence shows, and the Courts appear to have found, 
that the syne was constructed by the ancestors of the plaintiff a great 
many years ago, possibly fifty or sixty years—certainly more than 
twenty years—for the purpose of irrigation; and there is part of the 
evidence which indicates that such construction was accompanied 
with certain advantages on the part of the defendants, which com- 
pensated them for any injury or inconvenience caused by the con- 
struction of the pyne, This being an artificial pyne, constructed on 
the land of another man at the distant period found by the Courts, 
and enjoyed éver since or at least down to the time of the obstruc- 
tions complained of by the plaintiff and his ancestors, any Court 
which had to deal with the subject might, and indeed ought, to 
refer such a long enjoyment to a legal origin, and, under the circum- 
stances which have been indicated, to presume a grant or an agree- 
ment between those who were owners of the plaintifi’s mehal and the 


. defendants’ land by which the right was created. That being so, the 


plaintiff does notireguire the aid of the statute and his right, there- 
fore,.is notin any degree interfered with by the provision in the 
(1) (1880) Li R, 7 I. A. 240 ; L L. R. 6 Calc. 394. 
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27th section, upon which the Moonsiff decided.” This question 
which has been raised by Mr. Bose assumes an important aspect as 
the-defendant raised the plea of limitation under the statute, and 
on the facts found it appears that the obstruction was much beyond 
two years of suit. The plaintiffs rested their case not only on pres- 
cription as I have said but on a liberal reading of the plaint on long 
user which might‘lead to the inference of lost grant. It is true that 
the effect of this somewhat ill drafted plaint has been that the defen-” 
dant had to pursue his remedies in the lower appellate Court as well 
as before this Court and there was some ground for his appealing 
both before the lower appellate Court and this Court. That really 
is a question of costs which I shall consider hereafter. 

Mr. Bose has referred to a number of decisions where it has 
been held that the question of immemorial user or lost grant must 
be pleaded in every case before a person can be given relief on that 
head ; and that no doubt seems to be so, as will appear from certain 
observations of the learned author in Gale on Easement, gth edition, 
521. The learned author says, “ As the right to an easement exists 
in respect of the dominant tenement the pleading usually states the 
possession of the tenement by the party, and that by reason thereof 
he was entitled to the right in question. That whether the action be 
brought against the servient owner or a stranger, a party cannot 
safely allege his right to an easement generally, but should state 
specifically the manner in which he claims title to the easement, 
whether by grant (actual or lost), prescription at common law, or 
under the Prescription Act; andin many cases it is advisable to 
plead alternatively a title by all three methods. “The learned 
author further points out that according to modern practice a lost 
grant if relied on should be pleaded. In this connection Mr. Bose 
also referred to Smith v. Baxter (x). IfI was of opinion that the 
plaint could not be construed as containing the allegation of very 
long user much beyond the period of prescription as prescribed by 
the Limitation Act I would have remanded the case. It seems to 
me that it is really due to legal advice that the plaint has been so 
drafted. The facts are there and it would not be right to allow the 
defendant further opportunity for he has to meet the case of long 
user made in the evidence and indicated in the plaint, The user 
was ever since 1866 when this pathway was shown in a particular 
document to which the present defendant was a party and the find- 
ing is that the user has continued ever since. Of course the Munsiff 
was not very happy in his expression when he says that the oral 


(1) [1900] a Ch. 138. 
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evidefice adduced by both the parties furthers the view that there 
was such a path and it never came into disuse. I asked Mr. Bose 
where. There is evidence to show on behalf of the plaintiffs that 
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the pathway was being used for this length of time, and he answered Nath Mitter Bahadur 


in the affirmative. 

It is not necessary in this view to consider the second question 

raised in this appeal as to whether the plaintiffs can succeed on the 
“ground of easement of necessity as according to the findings of both 
Courts there is another though inconvenient way. 

The third ground taken is that there is no determination of the 
question of the width of the pathway, I think there is evidence to 
show that the width of the pathway was 6 feet and the evidence 
points to this that this has been the width ever since 1866. The 
learned Judge has restricted the pathway to its use as a footpath 
and to that extent the decisionof the Judge is in favour of the 
defendant. 

The appeal must be dismissed. Having regard to the ‘observations 
which I have made that the plaint is not absolutely clear on the 
question of immemorial user it is just that the plaintiffs will not have 
costs either of this Court or of the lower appellate Court. Subject 
to this slight alteration as to costs the appeal is dismissed. 


A T, M Appeal dismissed. 


Before Mr. Justice S. N. Guka and Mr. Justice M. C. Ghose, 


RAJA JAGAT KISHORE ACHARYA CHOWDHURY 
f A i 
KAMARUDDIN AND OTHERS.* 


Enhancement—-Additional rent for excess land—Measurement of land compris- 
ed in the tenancy—Bengal Tenancy Act (VIII of 1885), Sec. 52—Landlord 
to base his claim on some measuremeni—Bengal Tenancy Act, Sec. 35— 
Discretion can be used by first Court of appeal. 


A claim was made by the plaintiff in the suits for additional rent for excess 
area in the possession of the tenant-defendants in the suits, on the basis of areas 


*Appeals from Appellate Decrees Nos. 246 to 262, 264 to 277 and 279 to 4302 

“of 1929, against the decrees of A. Henderson Esq., District Judge of Mymensingh, 

dated the 3rd September, 1928, modifying those of Babu Abinash Chandra Ghose 
Hazra, Munsiff, 1st Court, Bazitpur, dated the 17th April, 1926. 
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è ; 
recorded in the last Cadastral Survey under Chap. X of the Bengal Tenancy Act. 


The plaintiff asserted that in the year 1891, there was a compromise arrived at 
as between the landlord and the tenants by which rents were fixed at a certain rate 
per kani. 


No evidence was given by the plaintiff to show that there was any excess land, 
no attempt was made to prove that the tenants had got possession of any 
additional lands, and there was no actual measurement in the year 1891 or there- 
abouts, when the last assessment or adjustment of rent was made: e 


Held, that if the areas mentioned in the plaintiff's papers were not based on 
measurement and if the tenants never agreed that they would be liable to pay ad- 
ditional rent for the same land as the result of any future measurement, the 


plaintiff could not succeed in his claim for additional rent for excess lands as made 
in the suits. 


Gocool Chunder Law vy. Yamal Biswas (1) followed. 
Sib Sahai Lal v. Sir Bijat Chand Mahtad (a) commented on. 
Durga Priya Choudhuri v. Nasra Gain (3) explained. 


The facts and circumstances in each case have to be taken into consideration 
in determining the limit of enhancement on account of rise in price of staple 
food crop, so that it may not be unfair or inequitable to the parties concerned, 


The discretion in the matter of enhancement of rent on the ground of its being 
fair and equitable, can be exercised not only by the trial Court but it is open to 
the final Court of facts to use its own discretion, based upon facts and circums- 
tances of the case before it. 


Appeals by the Plaintiff. 

Suits for Rent. 

The material facts appear from the judgment. 

Mr, Pares Chandra Mitter for the Appellant in No. 246, 

Mr. Dwarka Nath Chuckerbutty, Dr. Sarat Chandra Basak and 
Mr. Kali Kinkar Chucherbuity for the Appellant in Appeals Nos. 247 
to 262, 264 to 277 and 279 to 302. ; 

Mr. Nasim Ali for the Respondents in Nos. 246 to 248, 
250, 252, 253, 255 257 to 259, 261, 264, 267, 269, 272, 273, 275» 
276, 279, 280, 281, 283, 284, 290-292, 294, 297. 

Mr. Biraj Mohan Majumdar for the Deputy Registrar (Respon- 
dent), 
C. A. V, 

The following judgments were delivered : 


Guha, J :—These appeals have arisen out of suits for realisation of 
arrears of rent, brought by Raja Jagat Kishore Acharyya Chowdhury. 


(1) 1927) I. L. R. 55.Calc, 680. h (2) (1925) I. L, R. 5 Pat, 157. 
(3) (1920) 28 C. W. N. 204, 


i 
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The claim was made by the plaintiff in the suits for additional rent 
for excess area in the possession of the tenant-defendants in the suits, 
on the basis of areas recorded in the last Cadastral Survey, under 
Chapter X of the Bengal Tenancy Act. The plaintiff also claimed 
enhancement of rent on the ground of a rise in the average prices 
of staple food crops, as also on the ground that the productive 
powers of the land held by the tenants have been increased by 
fluvial action. 


The points raised for determination in the suits, on the aver- 
ments made in the pleadings of the parties, so far as the main 
controversy between the parties was concerned, were the following :- 


“ Are the defendants holding any land for which they do not 
pay rent, and are they liable to pay additional rent for the same ? 
What was the standard of measurement when the lands in suit were 
settled ? 

“What amount of increase, if any, is the plaintiff entitled to 
recover under Section 30(b) of the Bengal Tenancy Act? 


“Has there been any increase in the productive power of the 
lands due to fluvial action? If so, to what increase of rent is the 
plaintiff entitled therefor.” 

The Munsiff of Bajitpur gave his decision allowing the plaintiff’s 
claim in the suits, in a modified form. There were decrees passed 
for arrears of rent at 12 as.-6 p. per Kani of 65 acre per Kani, as 
per area ascertained in the settlement operations, The plaintiff 
was also allowed enhancement of rent at the rate of 8 as, in the 
rupee, from 1333 B.S. It is to be noticed that the decision and 
decree passed by the Munsiff were based on the findings arrived at 
by him, that the unit of linear measure was to be taken to be 2434 
inches, a cubit (Aa¢k), and not 18 inches, as asserted by the 
plaintiff; and that the plaintiff was not entitled to any additional 
rent for excess area as contemplated by Section 52 of the Bengal 
Tenancy Act. The enhancement of rent under Section 32 was 
allowed by the Munsiff, after comparison of prices as contemplated 
by that section, and after negativing the contention of the defen- 


dants that the lands comprised in the tenancies could not bear en , 


hancements for reasons stated by them. On appeal, the District 
Judge of Mymensingh has affirmed the decision of the trial Court, 
so far as the plaintifi’s claim for additional rent for excess land was 
concerned, but reduced the enhancement allowed by the trial Court 
to 4 annas inthe rupee. It may be mentioned that the learned 
District Judge accepted the plaintiffs case that the standard cubit 
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prevailing in the Pargana was one of 18 inches; but observed that 
whether a cubit of that length was actually used in working out the 
present area was quite a different matter. The plaintiff has appealed 
to this Court. 

The main question in controversy between the parties centred 
round the plaintiff's assertion that in the year 1891, there was a 
‘compromise arrived at as between the landlord and the tenants, by 
which rents were fixed at a certain rate per kani; so that if the plain- 
tiff could show that any tenant defendant was in possession of more 
lands than he was paying rent for, the plaintiff was entitled to get 
additional rent for excess area, in view of the provisions of section 52 
of the Bengal Tenancy Act. Reference is necessary in this connec- 
tion to the findings arrived at by the learned District Judge, bearing 
upon this part of the plaintiff’s case. The learned Judge has in the 
first place mentioned that the plaintiff has really made no attempt 
to prove that there has been any actual increase; no evidence was 
given to show that any of the defendants had obtained lands by 
encroachment or otherwise, and has then found that no actual 
increase had been proved. The defendants knew that areas’ were 
entered in the plaintifi’s papers, but they did not accept any 
measurement with reference to which the areas were stated. The 
lower appellate Court accepted the defendants’ case that no actual 
measurement was made at the time when the compromise was 
effected in the year 1891, which was a compromise of a dispute in 
regard to existing rent, and not merely one relating to the rate per 
kani, and that the tenants never agreed that they would be liable to 
pay additional rents for the same land as the result of any future 
measurement. The Cadastral Survey measurements showed increase 
in areas,—but did not necessarily show that the tenants were in 
possession of any land in addition to the land shown in plaintifs 
papers, the identical land appearing to be greater in quantity on 
account of proper measurement. If there was no measurement at 
any time, or if there was no measurement which was accepted by 
the defendants, the rate per kani mentioned in the plaintiff’s papers, 
standing by itself, could not be of any avail to the plaintiff, if the 
area was never ascertained on proper measurement, and accepted 
by the defendants. The learned District Judge has observed, “a 
mere rate tells you nothing : in order to find out what the rent is, it 
is also necessary to know the area.” In this view of the case, 
resting upon definite findings of fact arrived at by the Court of 
appeal below, the plaintiff cannot upon the plain reading of sec- - 
tion 52 of the Bengal Tenancy Act, succeed in his claim for addi- 
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tional rent for excess area, as made in the suits. The conclusion 
thus arrived at, is amply supported by the authority of decisions of 
this Court. In the case of Gocool Chunder Law v. Jamal Biswas (1) 
the learned Chief Justice, Sir George Kankin, has re-stated the settled 
rule of this Court, that where there was nothing to show whena 
tenancy was created, whether there was any measurement of the 
lands comprised in the tenancy either at the first, any intermediate 
or the last assessment or adjustment of rent, it was necessary for the 
landlord to base his claim upon some measurement, on the basis of 
which rent was assessed or adjusted. In view of some comment 
made on a previous decision of the learned Chief Justice, in the case 
of Manindra Chandra Nandi v. Kaulat Shaik (2), by the learned 
Judges of the Patna High Court in the case of Sid Sahai Lal v. Sir 
Bijai Chand Mahtab (3), it is necessary to examine the decision of 
this Court in the case of Durga Priya Choudhuri v. Nasra Gain (4) 
which according to the learned Judges of the Patna High Court laid 
down a rule different from the one which was taken to be the settled 
rule in this Court in Manindra Chandra Nandi’s case (2) referred to 
above. In Durga Priya Choudhuri’s case (4), Mookerjee A. C. J., 
in delivering his judgment referred to his own decision in Rajkumar 
v. Ram Lal (5), laying down the rule that the landlord was entitled 
to additional rent for excess land, only when he showed what the 
quantity of land was at the inception of the tenancy, that the rent 
was settled with reference to area, that no consolidated rent for the 
entire area let out was settled, and that the quantity of land at the 
time of suit was in excess of that originally let out. The learned 
Judge in remanding the case to the lower Court gave this direction 
among others, that it was to be considered whether the rent was 
assessed on an area fixed by estimate or determined by measurement. 
The learned Judges of the Patna High Court considered that the 
mention of an area fixed by estimate, in the judgment of Mookerjee 
A.C. J, made the statement of the learned Chief Justice, Sir 
George Rankin, as to the settled rule of this Court, inaccurate, It 
is somewhat difficult to appreciate the observation of the learned 
Judges of the Patna High Court in this behalf, in view of the fact 
that Mookerjee A. C. J., had not departed from the view already 
expressed by him in Rajkumar’s case (5), noticed above, and also 
because the expression “an area fixed by estimate ” does not militate 
against the view taken by this Courtin Manindra Chandra Nandi’s 


(1) (1927) I. L. R. 55 Calc. 680. (2) (1923) I. L. R. 50 Calc. 957. 
(3) (1925) I. L. R. 5 Pat. 157. (4) (1920) 25 C. W. N. 204. 
(5) (1907) 5 C. L. J. 538. 
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case (1). The area fixed by estimate must be such as has been 
accepted by the tenant, which might very well take place of an 
area on the basis of or determined by measurement, and approved 
by the tenant, as mentioned in all the decisions of this Court, bear- 
ing upon the question. It may be noticed in this connection that 
Mullick A. C. J., who delivered the judgment of the Patna High 
Court in Si Sahai Lal’s case (2), bas specifically mentioned thate 
“in determining the area demised, the parties may either resort to 
measurement or they may agree to accept an assumed figure ”,— 
so that there was no difference made by that Court between an area 
ascertained by measurement and an estimated area accepted by 
parties concerned, Itis difficult therefore to appreciate how the 
comment of Mullick A. C. J. in Sid Sahai Lals case (2), as to the 
settled rule of this Court, obviously indicating that Mookerjee A. C. 
J. laid down a different rule in Durga Priya Choudhuri’s case (3), 
was justifiable. 

In the cases before us, no evidence was given by the plaintiff to 
show that there was any excess land, no attempt was made to prove 
that the defendants had got possession of any additional lands. If 
there was no actual measurement in the year 1891 or thereabouts, 
when the last assessment or adjustment of rent was made; if the 
areas mentioned in the plaintiff’s papers were not based on measure- 
ment ; and if the tenants never agreed that they would be liable to 
pay additional rent for the same land asthe result of any future 
measurement,—as has been found by the Court of appeal below, 
and to which findings reference has been made above, the plaintiff 
could not succeed in his claim for additional rent for excess lands as 
made in the suits. 

On the question of enhancement of rent as claimed by the plain- 
tiffin the suit, it has been urged before us, that the learned District 
Judge having found that upon a comparison of prices of two decen- 
nial periods, the plaintiff was entitled to an enhancement of about 
8 annas in the rupee, he was in error in reducing the enhancement 
to 4 annas in the rupee. It was contended that the discretion exer- 
cised by the trial Court in the matter of enhancement should not 
have been interfered by the Court of appeal below. In view of the 
provisions contained in section 35 of the Bengal Tenancy Act, the 
facts and circumstances in each case have to be taken into considera- 
tion in determining the limit of enhancement, so that it may not be 
unfair or inequitable to the parties concerned. The learned Judge 


(1) (1923) I. L. R. 50 Cale. 957. (2) (1925) I. L. R. 5 Pat. 157. 
(3) (1920) 25 C. W, N. 204. 
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in the lower appellate Court, after taking all the facts and circum- 
stances into consideration, has come to the conclusion that although 
on a comparison of prices of staple food crops, the increase in rent 
might be taken to be at the rate of about 8 annas in the rupee, a 
rate of 4 annas would be fair to the landlord and the tenants, The 
discretion so exercised in the matter of enhancement of rent should 
mot be interfered with in second appeal; and it would not be right 
to say that discretion in the matter of enhancement of rent, on the 
ground of its being fair and equitable, could be exercised by the 
trial Court only, and that it was not open to the final Court of 
facts to use its own discretion, based upon facts and circumstances of 
the case before it, 

In the result, the appeals are dismissed with costs. We allow one 
hearing fee in the appeals in which Mr. Nasim Ali has appeared for 
the respondents : the hearing fee is assessed at 3 gold mohurs, The 
costs for the appearance of the Deputy Registrar as guardian of the 
minor respondents in some of these appeals have already been paid 
by the appellant. 

M. C. Ghose, J. :—I agree. 


A. TAL : Appeals dismissed. 


Before Mr. Justice M. N, Mukerji and Mr. Justice S. N. Guha. 


GOPAL UKERA 
v. . 
THE BENGAL NAGPUR RAILWAY CO. LTD.* 


Damages—Suit for price of work doue—Flaintif''s evidence not reliable— 
Defandant’s work not properly done—Relevanit papers in connection with 
measurement not produced—Classification—Court, if can enguire—Compen- 
sation for loss incurred and claim for price of work done—Rights or causes of 
action decided against the respondent—No cross-objection~-Civil Procedure 
Code (Act V of 1908), O. 41 R.2a—Civil Procedure Code, O. 41 R. 33; 
applicability of. 

The rule that it is for the plaintiff to prove his claim and if the evidence he has 
called for the purpose is not reliable he can get nothing beyond what the defen: 


* Appeal from Original Decree No. 36 of 1929, against the decree of Babu 
Kiran Chandra Mitra, Subordinate Judge, 4th Court of 24 Perganas, dated the 15th 
November, 1928, 
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dant has admitted, is not applicable to a case where the defendant’s measurements 
as to earthwork were not properly made and the defendant has not been able 
to produce all relevant materials in connection with the measurements he made. 


Classification is a matter upon which expert opinion will seldom agree and 
depends largely upon the factor as to costs actually incurred by the contractor, 
and often a classification is altered in order to save a contractor from being hard 
hit. There is very good reason therefore why according to the contract the 
District Engineer is tobe the arbiter. Unless very strong grounds such ase 
mala fides on his part are made out, the Court should not embark on an enquiry 
for the purposes of classification, even though its own idea as to classification may 
be different, 

So long as the damages claimed are not regarded as damages for breach of the 
original contract, but may be treated as compensation for loss incurred by reason 
of the plaintiff having had to arrange forthe new work that was promised, his 
claim for reimbursement is not obnoxious to the claim for the price of the work 
done under the original contract. 


Under order 41 rule 22 of the Code of Civil Procedure it is not open toa 
respondent to have adjudicated by the appellate Court rights or causes of action 
which have been decided against him in the Court below and In respect of which 
he has filed no appeal or cross-objection. 

Sri Ranga Thathachariar v, Srinivasa Thathachariar (1) followed. 


The rule that even though some particular item or items in an account may be 
found by the Court of appeal against the respondent and on that footing the 
amount for which a decree has been granted by the lower Court may have to be 
enhanced, still the decree may be supported by showing thatin respect of some 
other the Court below made a mistake, does not apply to decisions founded upon 
different rights or causes of action. 


Though the terms of order 41 rule 33 of the Code of Civil Procedure are very 
wide, the rule should be cautiously applied and only in cases where but for 
recourse to it the ends of justice would be defeated, 


Shib Chandra v. C. Dulcken (2) referred to. 
Appeal by the Plaintiff. 
Suit for price of work done and for damages together with 
interest. 
Messrs. Rupendra Kumar Mitter and Pramatha Nath Mitter for 
the Appellant. 
Messrs. Begram and Prosanta Bhusan Gupta for the Res- 
pondent, 


C. A. Y, 
The following judgment was delivered : 


This is an appeal by the plaintiff whose suit for price of work 
done and for damages, together with interest has been decreed in a 


(1) (1947) I. L. R. so Mad, 866, (a) (1913) 28 C, L. J, 123. 
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modified form against the defendants the Bengal Nagpur Railway 
Co. Ltd. : 

The plaint is not quite artistically drawn, but the plaintiff’s case, 
put quite shortly, was as follows:— 


In February 1923 the defendant company gave the plaintiff con- < 


tract work in connection with the construction of the Talchar Coal 
Field Railway for a portion designated as from chainage 314 to 330; 
that the plaintiff commenced work under the contract and continued 
to do so till the rzth September 1924; that before the date last 
mentioned the work from chainage 324 to 330 was suspended pending 
decision of ya proposed change in the plan; that by that date the 
earthwork in chainage 314 to 315 had been almost completed, while 
that from chainage 315 to 324 had been partially completed,—the 
total work done in chainages 314 to 324 being 34rds of what had 
been proposed ; that on the said 11th September 1924 the defendants 
stopped the work which the plaintiff was doing but at the same time 
required him to maintain an efficient arrangement so that, when 
necessary, he might resume the work or take up any other work that 
might be given him in substitution; and that by the end of Decem- 
ber 1924 the defendants asked the plaintiff to discontinue the ar- 
rangement and thereafter finally cancelled the contract. The suit was 
instituted on the 18th August 1926. The claim was laid at Rupees 
forty two thousand and odd after deduction of payments which 
the plaintiff had received. The work, which the plaintiff did, fell un- 
der three categories, viz., Earth-vork, Bridge work and Buildings and 
Miscellaneous work. The rates for the different items of these works 
were scheduled in three contracts, viz.: Ex. A, Ex. A(1) and 
Ex. A(2) respectively, and the plaintiff also claimed that in respect 
of certain matters there were modifications or variations made sub- 
sequently on his representation. f 

In the written statement filed on behalf of the defendants many 
of the allegations in the plaint on which the defendant’s liability was 
founded were denied, -and appended thereto were three schedules 
which show at a glance on what points the parties differed on the 
question of measurements, rates or accounts. Some of the state- 
ments contained in the written statement are not quite accurate : 
the Subordinate Judge has pointed out in what way they are wrong, 
and nothing has been said before us to challenge the correctness of 
these findings. It was pleaded that the plaintiff could legitimately 
get Rs. 2221 as his dues for works done. A further amount of 
Rs, 2074-4 annas was offered on the ground of alleged loss due to 
stoppage of work etc,, but without prejudice. 
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The Subordinate Judge was of opinion that the plaintiff was 
entitled to these two amounts viz. Rs. 2221 and ‘Rs. 2074-4 annas = 
Rs, 4295-4 annas, and allowing a further amount of Rs. 3172-13 as. 
on certain heads gave the plaintiff a decree for Rs. 7468-1 anna with 


scosts in proportion to his success. 


The contentions urged on behalf of the appellants fall under 
certain specific heads and it will be convenient to deal with then’ 
separately, item by item. We first of all take up the main item of 
work, i. e. earthwork in schedule A to the plaint. 


Measurement of Earthwork. 


The plaintiffs case, as already stated, was that the work in chain- 
age 314 to 315 was almost completed, that the work from 315 to 324 
was partially done and that the total quantity done in chainages 314 
to 324 was nearly 23 lacs, being 34rds of an entire project of 33 lacs 
cubic feet. The defendants’ case was that the plaintiffs work had 
on measurement been found to be 16 lacs 28 thousand cubic feet. 
The differences will appear from the following statement :— 








; © PLAINTIFE DEFENDANTS 
Chain 314 to 315 Bank .» 120,000 cft. 101,141 cft, 
In level crossing No. 74 Te 9,774 cft. 9,774 cft. 
Chain 315 to 316 Bank a. 100,000 cÅ. 68,785 cil. 
Chain 316 to 317 Bank we 0,000 cft. 37,560 cft. 
Chain 317 to 318 Bank wee 99,000 ch, 73,505 ch, 
Chain 318 to 319 Bank ve 400,000 cft, 276,761 cft. 
Chain 319 to 320 Bank 6 530,000 cft, 316,275 cft, 
Chain 320 to 321 Bank we 420,000 Cft, 296,423 cit. 
Chain 321 to 322 Bank ws 309,000 Cft, 211,001 cf, 
Chain 322 to 323 Bank we 21,500 cf, 17,940 cft. 
Cutting ` ws 42,000 cft. 15,212 cft, 
Chain 323 to 324 cutting we 90,000 cft, 86,320 cft, 
(Chain 324 to 330 cutting ws 120,000 cft, 117,539 cft 

2293,000 cft, 1628,000 cft; - 


In the plaint the defendants measurement of chain 324 to 330 
cutting was admitted. Before the Subordinate Judge, as appears 
from his judgment, the plaintiff's advocate said that he would not 
dispute the measurement of chain 323 to 324 cutting. These 
measurements therefore were accepted by the Subordinate Judge. 
He also accepted as correct the defendants’ measurements as regards 
the rest of the chainage with the exception of that from chainage 
314 to 315 which was admitted by the defendants’ officer K, B. Das 
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.. 
as not haying been measured by him. With regard to this last men- 
tioned chainage the defendants had given a figure of measurement 
for which there was no basis whatever and so the Subordinate Judge 
accepted the plaintifl’s figure. 

The plaintiff’s case was that when he commenced the work there 
was a section plan which contained specifications of carth-work to be 
gone and that he was given certain figures as regards levels in 
accordance with which he made the banks and that these figures he 
noted down ina pocket-book. The pocket-book containing these 
notes were produced by the plaintif on the r3th September 1928, 
the second day of his deposition and on being recalled for further 
examination after his cross-examination was over. They were marked 
Ex. 3, subject to the objection which was taken by the defendants 
on the grounds that they had not been filed in time and that they 
were in Guzerati character and were not accompanied by translations 
thereof. What happened in this connection was this. So far back 
as the 6th June 1927 the plaintiff applied for and obtained summons 
upon the defendants to produce amongst other papers, defendants’ 
“measurement books of plaintiffs work ” and “ Earth work Register, 
plans and sections for chainage 314-330 (plaintiffs? work)” The 
summons appears to have been duly sent to and received by the 
Agent, B. N. Railway, Kidderpore, his endorsement dated 4th 
November 1927 being “forwarded to the Chief Engineer B. N. 
Railway for necessary action. Diet money has not yet been 
received.” On the second day of the plaintiffs deposition, that is 
to say on the 13th September 1928, the defendants filed a petition 
in which it was said that no Earth-work Register was kept in regard 
to this work and that the Level books had been lost, and it was 
further said that the original Survey Plans which show the levels 
had already been produced for the plaintifi’s inspection. Amongst 
the plans which had been produccd were the revised plans dated 
sth June 1924 which were subsequently marked as Exs. J. and J(z). 
The jplaintiff thereupon put ina petition saying that two of the 
Measurement books which the defendant had produced were not 
genuine and the sectional plans produced were not the original ones 
called for by him. In this state of things the plaintiff's deposition 
on the second day was proceeded with and after he had produced 
Ix. 3 as aforesaid he said the following in his examination and in his 
cross-examination with reference to it :— 


© Reamination-n-chief—l wrote these levels as noted here from 


314 10 330. 
“ Cross-examunation :—I thought this Ex. 3 to be a very import- 
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. 
enin; -ant document. It was at Bilaspur that I found it out. I showed this 


1932. Ex. 3 to my pleader when I filed this suit, I left this:with my pleader 
Gopal Ukera with other papers. In Dhenkanal the accountant gave me the 
Ne measurements which I noted in Ex. 3. I made the banks as per the 
The Bengal Nagpur 7 : : 
Railway Co,, Ltd. section plan as ordered by the Engineer. The measurements show 
At the heights at the time of the first survey. [also made the banks 
up to that height. ” ` 

On the next day, the r4th September 1928, the plaintiff was 
further cross-examined and on several dates thereafter the plaintiff's 
witnesses were examined. Two plans of October 1922 were produced 
by the defendants on the 14th September 1928 and put the plaintiff 
in cross-examination and marked as evidence on plaintiff's behalf as 
Exs. 5, 5(a). Later on the 21st September 1928 the defendants put 

“ina petition stating that it appeared that the Original Survey Plan 
was subsequently revised in December 1922 and finally revised in 
June 1924 and that they were producing the said plans of December 
1922 which should be received as the plans called for by the plaintiff. 
The plaintiff said, (on seeing Ex.-3)—“I got the measurements 
from the accountants of Mr. Hughes. The accountant gave them 
to me by referring to the sectional plan; I saw that plan.” (On 
seeing a plan dated October 1922 says). “I saw that plan. I do-wet 
know English and I cannot say whether this was the plan or not,” 
(then adds) “a plan was similar to it. If any plan tallies with my 
Khata it must be the said plan. I saw the plan when I began 
the work.” - ; 

The defendants, while they have challenged the plaintiff’s version 
as to how he came to commence and continue his work, namely 
the plaintiff's case that he did so in accordance with the materials 
supplied to him from the sectional plan which was then in exis- 
tence, and have repudiated the genuineness of Ext. 3, challenging 
it before us asa fabrication subsequently made by getting hold of 
the plans of October 1922 which were never putinto use but were 
awaiting revision, have put forward no definite substantive case as 
to how the plaintiff commenced or carried on the work. They, 
in the first instance, produced Ext. J and Ext. Jr as the plans 
under which work was done but as the said plans came into 
existence not earlier than in July 1924, the explanation would not 
hold for by that time more than a half of the work had been al- 
ready completed. The further explanation offered, namely that 
no specifications were supplied to the plaintiff but that he did only 
such work cs he was told todo from day to day or from time to 
time by the men of the defendants, is not what any witness has said 
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and is hardly an explanation that is fit to be accepted. The evi- 
dence which the defendants’ witnesses have given on the point is 
not at all helpful. Asharam says nothing. Das, who proves the 
plans of June 1924 (Exts. J and Jr) as having formed the basis on 
which earthwork was done has made a number of statements which 
far from clearing up matters make them still more obscure. He 
says—‘ Plaintiff did the construction by referring to more than one 
plan. There was at first one plan, then we worked with new plans 
3 or 4, for reducing the costs of work, etc., etc. We made an 
original estimate at the very start. Then there were revised plans 
and estimates as well.” In cross-examination while denying that 
the Railway Company gives each contractor the levels and measure- 
ments before he starts work and saying that to start with the 
contractor gets the heights and the depths of the cuttings from the 
Railway men in charge, admitted that he was not there when the 
plaintiff commenced his work and that be could not say what 
heights or depths were given to him at the time for the said pur 
pose. It is curious that the witness is not in a position to say even 
whether the plaintiff had notice of the fact that the original plan 
had been revised. He says,—‘‘No notice is given to the con- 
tractors before a revision of plan is made, but after the revision a 
notice is given. I can’t say if the plaintiff got any such notice. 
Asharam was my subordinate with respect to the plaintiffs works 
and other works of the section ; he was to examine the plaintiff's 
progress of works, but he sent me no report of plaintiff’s works.” 
No responsible officer of the defendants has come forward to throw 
light on this part of the case. Before the defendants called their 
evidence they knew perfectly well what the plaintiffs case on this 
point was and yet`no serious effort seems to have been made to 
repel it. The reason for this omission is apparently this that no 
responsible officer directly concerned with the work is available and 
this reason appears sufficiently from the manner in which the 
different plans were produced from time to time, and also from 
what is stated in the defendants’ petition of the 21st September 
1928 to which reference has already been made. For all these 
reasons we think we should hold that Ext. 3 was rightly admitted 
in evidence and that we should accept the plaintiffs account of the 
circumstances under which he began and continued his work. It 
has been argued belore us on behalf of the respondents that the 
claim which the plaintiff has put forward in this suit, as 
“based on the figures in Ext. 3 and the specifications contained in 
the plans Exts. 5 and 5(a) was never put forward before. It has 
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been said that the plaintiff never ventured to put this claim forward 
when at his instance Mr. Tulloch, the Deputy Chief Engineer went 
to the spot to check Das’ measurements. This argument in our 
opinion is not well-founded- There is really no evidence one way 
or the other whether the plaintiff put this claim forward then. But 
then in his statement of claim addressed to Mr. Tulloch on the 
31st January 1925 ( Ext. D(z) ) he claimed Rs. 12,000 on account , 
of earth-work which fits in with the present claim. And in Mr. 
Tulloch’s letter to the plaintif, dated 25th March, 1925 (Ext. B) 
there is mention of the fact that the plaintiff claimed before Mr. 
Tulloch on the basis of the fact that he had completed the work 
according to. “the height shown on the section,” This expression 
used by Mr. Tulloch suggests that a plan with specifications was 
being referred to then. 

The next question to be considered is whether the Subordinate 
Judge was right in relying on the defendants’ measurement in respect 
of chainages 315 to 323. We have read the evidence of Das with 
with a good deal of care, but we regret to say we are not able to 
to rely implicitly upon the work that he did in connection with the 
measurement. According to him the plaintiff, at the insistence of the 
defendants, finished the rough dressing of the banks by January or 
the first part of February 1925. He says the plaintiff was always 
present and his agent was also there, at the measurement. From 
chainage 315 to 322: 300 which was Bank he measured by taking the 
heights and widths by means of level and tape. As regards the por- 
tion from chainage 322: 400 to 330, in which there were cuttings, 
he measured with a tape, a 2 ft. rule and a Pole. The bank portion 
was measured in one day and the cuttings on another date (vide 
Asharam’s evidence). Das says he took 3 heights and 3 widths in 
each roo ft. and so found out the mean height and mear width, 
giving the plaintiff the option of showing the spots to be selected 
so that he might get the utmost benefit. He says he took no note ` 
book with him at the time, but that he had a paper (may have been 
a book), which however, has not been produced. He says he noted 
the heights taken in a level book, which again has not been produced, 
and with reference to which he says,— I can’tsay where is the level 
book now, it was in my office.” The process followed by him was 
to make calculations on the materials so gathered by him on the 
spot in his office on the next day and then to enter the figures in his 
Measurement Books. The plaintiff has denied that he or his agent. 
was present at the measurement, The denial, so far as his own pre- 
sence is concerned, receives support from Mr. Tulloch’s letter to him 
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dated the 29th April 7928 [ Ex. H(12)] in which it was-said,—* Tur 
ther you would not attend on your work for measurement when 
asked to do so by the Assistant Enginecr and the measure ments had 
finally to be taken in the presence of your agents.” But quite apart 
from that we have to consider the question as to what reliance can 
be placed on Das’ measurement. The value of work that Das is 
e supposed to have done, and the time he spent for the purpose are 
factors not to be entirely ignored in this connection. Besides, what 
is more important is that the figures Iccally taken down are not avail- 
able for our scrutiny. The fact that the plaintiff was not accepting 


the measurements—except as regarls the cuttings which he acknow- | 


ledged as having been correctly measured, by pulling down his 
signatures in Ex. G(3)—was well-known at the time, And we cannot 
conceive of any good reason which would - justify the defendants in 
not having taken precaution to preserve the notes taken on the spot 
(on pieces of paper or a book) as Das has admittel or the Level 
Book. The authorities in their wisdom have provided f.r very. 
detailed rules, to serve as safeguards, in the matter of entering 
measurements in Measurement Books, Tor one thing, Rule 4(a) 
which, if complied with, serves as an efficient check, has been entirely 
violated in respect of the Measurement Books which have been pro- 
duced. Again, a close examination of the said books shows entire 
blocks of entries made and then cancelled, for no apparent reason 
whatever except that they were presumably taken one after another 
from some wrong data. Mr. Austin, a Superintending Engineer of 
the Railway was examined as a witness on behalf of the plaintiff and 
he said “ We also keep an Earth-work Register and we may refer to 
it, the total quantity of work to be done is found in the Earth work 
Register.” This Earth-work Register is not to be had in the case 
before us: it is said that no such Register was prepared. It is difi- 
cult to imagine that work of this magnitude was undertaken without 
such a Register being prepared. Mr. Austin has in his evidence 
given the procedure that is usually followed in making the measure- 
ments and has said,—‘‘ We take these steps so that the final bill may 
show the just work done by the contractor. If the contractor is not 
available we get other contractors to see our measurements and they 
sign our Measurement Book; this is a safeguard to Assure that the 
contractor was justly dealt with.” The procedure is also spoken to 
by the plaintifs witness Dewshi Nathu. This procedure in all its 
material particulars, was departed from wholesale in the case before 
us. What the consequences of such a departure should ordinarily 
be is clear froma note of Mr. Tulloch, the Deputy Chief Engineer 
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Civi. of the Railway made with reference to the case of another contractor 
1932, (Ex. 8) The note says,—“ As these (meaning works) have been 


Gopal Ukera dismantled, final quantities cannot be obtained now. Unless the 

v. contractors signature or that of his agent or reliable witnesses to the 

Bana a NGEDI measurements of the boulder pitching wing walls were taken the 
m quantity claimed by the contractor will be paid. ” 

In support of their contention that Das’ measurements should be. 
accepted, the defendants have relied a good deal upon the fact that 
subsequent to the plaintiff’s refusal to sign the measurements which 
Das had made and entered in his Measurement Books, Mr. Tulloch, 
the Chief Engineer, went to check the same. Dasin his evidence 

“has saidi—" The District Engineer and the Assistant Engineer as 
also the plaintiffand others were present on the occasion. Gopal 
(i.e. the plaintiff) showed him the points in dispute and Mr. 
Tulloch measured those spots by a tape and a pole............ The 
plaintiff had a paper with him in which he noted his own measure- 
ments ; it was not a Khata ; Mr. Tulloch found my measurements to 
be correct ; Mr. Tulloch is not in India now.” The plaintiff admits 
this visit of the higher officials and says,—“In 1925 March Mr. 
Tulloch went at my instance for checking all the measurements 
which I said were not correct. The District En gineer and Assistant 
Engineer were also present. I told them that ro lacs cft, of my-earth- 
work was not noted.” Between these rival versions we have to. 
determine what exactly transpired at this checking. A good deal of ~ 
reliance has been placed on behalf of the defendants in this connec“ 
tion upon a note dated zrst March 1925 ona loose slip of paper 
signed by Mr. Tulloch (Ex. K) which runs in these words :— 

“On works in Talcher, checked earthwork of Gopal Ukera and 
found his measurements absurdly large. Measurements of S. D, O., 
B.N, Railway correct. Rates fair and generous. Records show that 
on stopping work only 8 coolies were at work. These were puton . 
in other work. Damages nil.” 

The question which also arises, therefore, is what is the true 
meaning of this note, or in other words whether what is said in the 
note is conclusive of the fact that the measurements of Das were 
correct, 

To appreciafe matters in their true perspective, an examination 
of the antecedent facts and events is necessary. Mr. Tulloch of course 
could not be and has not been examined, and the circumstances 
under which he recorded this note have not been proved in evidence. 
In July 1923 the plaintiff had worked well as a contractor and had 
earned the good opinion of the Railway officials [Ex. 4(c)]. In this 
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letter, just mentioned, the Assistant Engineer quite sympathetically 
observed,—“‘ As you have carried out all work entrusted to, you 
quickly and well I am willing to ask Chief Engineer to give you in 
addition to your present work the length from chain 278c00 to 
283000. You will thereby not encounter the difficulties you com- 
plain of in Talcher.” Mr. Hughes, the District Engineer, had in 
November, 1923, recommended him [ Ext. 4(f) ] to Mr. Tulloch for 
further work saying,—‘‘He took on the last piece ot work at 
Talcher when others had refused it and has done very well.” In 
1924, however, the plaintiff was raising disputes as to rates and 
classification [ wide Ext. 4(c), 4(b), 4(m), 2, 4(j)]. By December, 
1924 he was claiming compensation [ vide Exts. 4(k), 4(h)]}. Ext. 
4(i) a letter from Mr. Bennett, the then District Engineer, to the 
plaintiff, dated the 23rd December, 1924 shows that by that time 
he had positively incurred the displeasure of the Railway authorities 
for not dressing up the banks for final measurement. A much 
earlier letter of Mr. Bennett namely Ext. 4(b) of May 1924 shows 
that in order to get a more advantageous classification the plaintiff 
had attempted to hoodwink Mr. Bennett by spreading some rock 
on the top of the bank. By the end of January 1925 the plaintiff had 
made up his mind to go in for a claim of damages and on the 3rst 
of that month he wrote to Mr. Tulloch claiming Rupees thirty four 
thousand and odd for price of work done, damages and interest, etc. 
On the 21st March, 1925 Mr. Tulloch offered him some work on 
the new alignment in place of the abandoned project and took the 
precaution to record that he had handed over the letter containing 
that offer personally to the plaintiff [ vide Ext. 4 and Ext, H(14) |. 
It was on this very day that the note Ext. K, was written by Mr. 
Tulloch. Four days later when on the 25th March, 1925 Mr. 
Tulloch made a more considered note (Ext. B) on the claim which 
the plaintiff had put in before, item by item, he remarked as regards 
the measurements,— 

“I compared your measurements with the actual ground work 
on the ground and showed you that in width your records showed 
measurements far in excess of actual works done. As regards 
heights you have assumed that all your work was completed to the 
height shown on the section. This you know perfectly well, is not 
correct and I cannot understand why you have claimed it.” 

In this considered note what we find is that the plaintiffs 
measurements were not correct: the note says nothing about Das’ 
measurements. Mr. Tulloch had been to the spot to find out 
whether the plaintiffs claim could be supported and found that the 
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widths claimed by the plaintiff were far in excess of the work 
actually done, that the plaintiff's heights were those shown on the 
section, but the work had not actually been done up to such 
heights. So far as this note goes there is no reason to suppose that 
it wilfully embodied anything that was not true. But in the 
absence of any definite evidence on the point we are unable to 
hold that Mr. Tulloch actually checked Das’ measurement sufi- 
ciently fully and in detail in order to be able to say, as Ext. K 
purported to say, that Das’ measurements were all correct: it is 
possible that at the places that he checked he found the plaintiff’s 
measurements absurdly large and Das’ nearer the mark and 
he therefore recorded—‘‘Measurements of 5. D. O., Bengal 
Nagpur Railway correct.” That this is the true interpretation of 
Ext. K is established also by the nature of the checking that Mr. 
Tulloch did as spoken to by the defendant’s witnesses themselves. 
Das says—“ The plaintiff showed 4 or 5 spots between 319,500 
to 322 and Mr. Tulloch checked those spots by way of a test 
measurement; from what transpired I took it that the plaintiff had 
no dispute about the measurements in other chains.” If this last 
mentioned statement represents what the witness really believed 
he must have been very much mistaken, because it is inconcievable 
that having put in a claim for Rs, 12,000 for earth-work as still due 
and taking Mr, Tulloch to the spot the plaintiff conceded that all 
was tight except as regards chainages 319,5co to 322. Asharam 
says—“In 1925 Mr. Tulloch checked the work towards the middle— 
in 2 or 3 hours; on 4 or 5 spots he took the measurements, he 
caught the tape and Gopal held the other end; no level was taken 
because he took the width and not the height.” In our opinion, 
there never was such a checking of Das’ measurements as would 
justify us in holding that they were right. 

This being our view of the measurements on which the defend- 
ants rely we have now to consider whether, on that view, the plaintiff 
can say that his measurements should be accepted. It has been 
argued on behalf of the appellants that if the defendants’ measure- 
ments are rejected there is no reason why the plaintiff’s should not 
be accepted. This by no means follows. It is not logic. It is 
‘true that the latter are left as the only thing to po upon, but they 
can be accepted as correct only if they are otherwise reliable. On 
this point, after a careful inspection of the books which the plaintiff 
has filed and the other materials on the record, we have not boen 
able to come to any different-conclusion from what the Subordinate 


-Judge arrived at. It is unnecessary to repeat the reasons which 
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he has given for not relying on them and it would be sufficient for 
us to say that we are in entire agreement with him as regards this 
matter. In addition, we may point out that the accounts seem to us 
to have been made up with a purpose. The burrow pit system which 
is said to have been followed in making the measurements would 
hardly give the odd figures, not in multiples of 1009, to be found 
inthe books. The actual measurements, from which, the plaintiff 
and his son Bachu say, the AAafas were written up, have not been 
produced. There is no corroborative evidence as regards the 
truth of the entries in the Adatas,—e.g. evidence of witnesses to 
prove payments received by Sirdars on account of earthwork 
done. The claim on this head in the schedule to the plaint bear 
indications of having been put forward with the object of maintaining 
the position which the plaintiff took, namely that he had completed 
34rds of the entire quantity of work to be done, and was not based 
on any actual measurements. All indications point to this that 
the defendants got the quantities calculated from the specifications 
contained in Ext. 3 or the plans Exts. 5 and 5 (a) as he seems to 
have done through his witness, Mr. Nagendra Nath Mitter (vide 
Ext. 9), and having taken 34 rds of the entire quantity prepared 
his accounts accordingly. We are-definitely of opinion that no 
reliance can be pliced on this measurement which the plaintiff 
has put forward. 

In this unsatisfactory state of things it is not quite easy to 
determine how the case is to be decided. Here we cannot follow 
the rule which Mr. Tulloch suggested in Ext. 8, to which reference 
has already been made, and say that the quantity claimed by the 
contractor should be paid; because we are of opinion that the 
plaintiffs claim is not a genuine one. One view that may be taken 
is that it was for the plaintiff to prove his claim and if the evidence 
he has called for the purpose is not reliable he can get nothing 
beyond what the defendants have admitted. But this rule can 
hardly he applied to a case where, as here, the defendants’ measure- 
ments were not properly made -and the defendants have not been 
able to produce all relzvant- materials in connection with the 
measurements they made. Mr. Austin’s evidence makes it per- 
fectly plain that the Railway Engineers have a double duty to 
discharge ; they have to see to the interest of their employers 
and they have a further duty to the contractor and see that the 
latter is satisfied that his just dues are paid. Consequently, once 
the measurements made by the defendants are considered unsatis- 
factory the contractor’s claim acquires a good deal of strength. 
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The question is to what extent can we or should we accept the 
plaintiff's case. 

There are two facts established upon the evidence about which 
there can hardly be any doubt or dispute. One such; fact is that 
the plaintiff was not satisfied with the measurements as regards 
the banks, while he readily agreed to those as regards most of 
the cuttings. His conduct in refusing to sign the measurements, 
his complaint to Mr. Tulloch and to the Agent [vide Ext. Band . 
Ext. H (12)], his insistence in getting Mr. Tulloch and the other 
high officials to the spot to lcok into his complaint, are matters 
which point unmistakeably to his having entertained a genuine 
grievance. On the other hand there is not the faintest doubt 
that his allegation that he had completed 34 rds of the entire work 
and that “the defendants did not take the measurements at the 
proper time when he told them to measure the banks and three lacs 
cft. of earth wag thus washed away in all” isa myth. The corres- 
pondence to which reference has already been made establishes 
beyond doubt that he was not particularly anxious to have his 
works measured and that, in fact, it was with some difficulty that 
the defendants could get him to dress up the banks and make 
them ready for measurement. The story of so large a quantity 
of work having been washed away was in our judgment, an inven- 
tion resorted to because the plaintiff knew that he would not be 
able to support his claim on the spot at least to that extent. From 
the claim he put forward that quantity must be excluded. As 
regards the rest it is not, possible to arrive at any conclusion with 
any degree of mathematical precision. But regard being had 
to the fact that the defendants in whom the duty lay of making a 
proper measurement have not been able to place before us such 
first hand materials as would have satisfied us that these measure- 
ments were right, and as it is not possible at this distance of time 
to re-measure the work we think we ought to allow the rest of the 
plaintiff's claim. The result is as follows :—~ : 





According to plaintiff... . 22 lacs 93 thousand cft. 
Deduct san 3 lacs cft. 
Balance . 19 lacs 93 thousand cft. 
According to defendant s. 16 lacs 28 thousand cft. 
To be allowed «+ 3 lacs 65 thousand cft, 


As it is not possible to us to rely on the plaintiff’s measure- 
ments it follows that the only rate which the plaintiff can get for this 
quantity of earth-vork is the minimum rate of Rs. 5-4 per 1000- 
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cft. The plaintiff therefore in our opinion should get a further 
amount of Rs, 5-4 as. 3 lacs 65 thousand cft, = Rs, rorz-8as, 


Rates—Lift and lead. 


As the plaintiff’s measurements and accounts cannot be believed, 
and as he has preferred his claim on a wrong basis, namely, by 
taking the rates for completed work, his claim on this head cannot 
° be sustained, 


Classification. 


This item relates to an initial rate of Rs. rob annas which was 
claimed by the plaintiff for work done in chainage 318 to 322 on 
the giound that the soil was hard. It appears that for 2 lacs 63 
thousand cubic feet of earthwork which had been done at the place 
by September 1923 on account bills were made, first ofall Bill No. 6 
at the rate of Rs. 6-4 annas, then Bill No. 7 at the rate of Rs, 7-4 
annas, and thereafter Bill No. 8 at the rate of Rs. 10-8 annas. The 
rate last mentioned was taken on the order of the Assistant Engineer 
Mr. Gordon. The order was, “ Hard Kunker classify as hard morum 
@ Rs. 1o-8 annas per 1000 cft.” Mr. Hughes the District Engineer 
on a subsequent date made an order,—‘ This rate should be reduced 
as the surface is washed away and the morum soil gets softer.” 
‘The plaintiff objected and in reply to a letter of his dated the rrth 
March 1924 Mr. Hughes wrote [Ex. 4(c)] on the 14th March 1924— 
“Your letter of the rrth instant has been handed over to my 
Reliever for disposal as I am not able now to go into the matter of 
classification of your earthwork.” His successor Mr. Benett held 
an inspection on the plaintiff's application dated the 5th May 1924 
and wrote to him [Ex. 4(b)],— 


“I have examined the soil in your presence, and consider that 
you are being paid a fair rate. You are given a high rate of 
Rs. ro-8 annas where the soil was hard.” 

The rest of this letter shows that the plaintiff attempted to 
deceive Mr. Bennett by spreading some rock on the top of the bank 
in order to make it appear that the soil was hard. It has been urged 
on behalf of the plaintiff that the expression “you are given a high 
rate of Rs. 10-8 annas where the soil was hard” suggests that Mr. 
Bennett was under the impression that the plaintiff wasasa matter 
of fact getting a rate of Rs. ro-8 annas and was asking for more. We 
are unable to interpret the letter in that way. We think that all that 
Mr. Bennett meant was that Rs. 10-8 annas was the rate which had 
been fixed for hard soil, that is to say, hard morum with or without 
quart or small houlders (vide Ex. A)-and what the plaintiff was getting 
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was a fair rate. The construction which the plaintiff desires to put 


upon Mr. Bennett’s letter was not what he understood at the time 
or else he would not have written what he did in his letter to the 
Deputy Chief Engineer dated 2oth May 1924 [Ex. 4(m)]. This 
letter is very important as explaining clearly what the plaintiff’s claim 
as regards classification is and is also important as showing that the 
plaintiff had addressed a letter to Mr. Hughes who was then acting 
as the Deputy Chief Engineer asking him to intercede and reconsider 
the note he had made, as already stated, namely that the rate should 
be reduced. He said in this letter,— 

“When you came to see my work it rained then and so it is that 
the soil seemed to you soft, but actually it was not so.” 

On the 18th December 1924 the plaintiff put ina claim as to 
classification : what was exactly said in that petition we do not know 
for the petition has not been produced. Buton that Mr. Bennett 
on the 21st December 1924 held an inspection and made a classi- 
fication. When the final Bill was prepared after Das’s measurements, 
and the plaintiff again objected to the classification Mr. Tulloch in 
dealing with the plaintiff’s objection (vide Ex. B) said, — 

. “ Certain work was paid by the Assistant Engineer at Rs. 10-8 as. 
on account ; but on the first visit of the then District Engineer Mr. 
F. S. Hughes this rate was cut down as being excessive and you 
accepted subsequent bills at lower rates showing that you agreed to 
the reduction. ” 


The statement in the above letter that the plaintiff had agreed to 
the reduced rates is not correct because the plaintiff always received 
payments subject to his contention that the rate should be Rs. 10-8 
annas. And it may also be said, as indeed it has been said, that 
Mr. Tulloch never attempted to make any classificition for himself 
because he was under the erroneous idea that the plaintiff had in fact 
agreed to Mr. Bennett’s classification. The question therefore is 
whether the plaintiff can ask forany other increased classification. 
In the first place according to the contract [vide Ex. A clause (5)] 
the District Engineer is to be the sole judge on the question of 
classification and in the present case two District Engineers, namely 
Mr. Hughes and thereafter Mr. Bennett have dealt with the matter. 
It has been argued that from the contents of Mr. Bennett’s letter 
[Ex. 4(1)] of the 23rd December 1924 in which are recorded Mr. 
Bennett’s impression of the 21st of that month on which date he 
made the classification, it would appear that he was very much dis- 
pleased with the plaintiff and that it should therefore be inferred 
that he was not in a proper frame of mind to make a judicious classi- 
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fication. We are not prepared to make any such deduction; the 
more so because we find that Mr. Bennett subsequently when deal- 
ing with Das’ classification did make a judicial discrimination as 
regards the nature of the soil. As the~Subordinate Judge has 
pointed out in his judgment: “As regards the portion between 
chainage 318 and 319 he (i.e. Mr. Bennett) accepted Mr. Dass 
classification, but as regards the portion chainage 319 to 322 he 
made concessions in plaintiffs favour: He noted that as between 
chainage 319 and 320 the soil was 50 per cent hard morum and 
50 per cent hard soil, and as between 320 and 322 the soil was 25 
per cent hard morum and 75 per cent soil. ” 

Classification, as observed by Mr, Austin in his evidence, isa 
matter upon which expert opinion will seldom agree and depends 
largely upon the factor as to costs actually incurred by the contractor, 
and often a classification is altered in order to save a contractor 
from being hard hit. There is very good reason therefore why 
according to the contract the District Engineer was to be the arbiter. 
‘Unless, very strong grounds, such as mala fides on his part, are made 
cut, the Court should not embark on an enquiry for the purposes of 
classification, even though its own idea as to classification may be 
different, 

In the plaint as well as before us, the claim as to classification 
was also urged from the point of view of estoppel, it being said that 
the rate-of Rs. 10-8 annas having been allowed by the Assistant 
Engineer Mr. Gordon the plaintiff paid his men on the basis of that 
rate and so the defendants should not be permitted to resile from it. 
The facts necessary to raise such an estoppel have not been proved. 
It is fairly clear that except for the period between, Mr. Gordon’s 
note and Mr. Hughes’ note the plaintiff could never have been 
under the impression that he would get at the rate of Rs. to-8 as. ; 
what this period was has not been proved but in any event it must 
have been a very short note. And there isno evidence that any 
payment was made by the plaintiff to his men on the belief that 
that was the rate at which he would be paid. 

Rates and stones. 

The only question, so far as this item is concerned, is whether 
the initial rate allowed for unused stone within half a mile of the 
quarry should be increased by Rs. 3. In the contract Ex. A(z) the 
rate for “Masonry in line (c) hard stone-coursed rubble” is scheduled 
at: Rs. 45 per roo cft. The plaintifi’s witness Walji Kanji in his 
examination-in-chief said that though the above is the rate for com- 
plete masonry work, for 100 cft. of stone in the quarry Rs, 12 is the 
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cost incurred. In cross-examination he said thatas he had never 
done any incomplete work he cannot say what should be paid for 
unused stones of unfinished work, and he thus made his evidence 
in examination-in-chief valueless perhaps. The defendants’ witness 
Das, however, in his cross-examination, made a statement which 
may be not unreasonably taken to support the plaintiffs conten- 
tion. He said,— 

“Tn order to make the scheduled rate Rs. 45 I can give its com- i 
ponents, viz., Rs, 8 for quarrying and rough dressing, Rs. 7 for lime 
mortar, Rs. 16 or 17 for forai, then Rs. 3 for preliminary lead, Rs. 5 
for miscellaneous and the rest is contractor’s profit, about 15 per 
cent. We pay no lead within 34 half mile ; if it exceeds half a mile 
we pay Rs. 45 plus the lead. ” 

From this it has been argued that Rs. 8 is the price for rough 
dressed stone at quarry site, and Rs. 8+Rs. 3 (the preliminary lead) 
= Rs, 11 is its price if carried within half a mile. 

Mr. Austin in his evidence has said —“ The rate of undressed 
stone at quarry is Rs. 8 for roo ch, This is fair and reasonable. 
The rate of undressed stone is Rs. 8 apart from lead. ” What 
he has said is not necessarily in conflict with Das’s evidence. Nor 
are the bills of the contractor Banerji helpful because we do not 
know whether the stone in his case was at quary site or at the site of 
the work within halfa mile. We accordingly think that the plain- 
tiffs contention should succeed. For 3654+1020+51=4725 cft. 
of stone the plaintiff should get an extra of Rs. 3 per roo cft, i. e. 
Rs, 131-12 annas. 


Recruiting charges. 
AND 
Fuel charges, i 

Nothing that has been said on these items satisfy us that what 
was offered by the defendants plus what the learned Judge has 
allowed in addition, requires to be further enbanced, Indeed, in 
our opinion, but for the defendants’ offer it would not have been 
possible for the plaintiff to get even so much under these heads, as 
his own accounts cannot be relied on. 

Costs of building cooly sheds. 

There was no agreement to pay any amount for these costs. The 
plaintifs own accounts cannot be trusted. In the letter of the 
District Engineer Mr. Bennett to the Assistant Engineer, dated 7th 
July 1924 (Ex. 2) it was said,— 

“ Costly fuel and material for coolies shed—-A small increase in 
rate through classification may be granted to cover this. ” 
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It would be unreasonable to suppose that in making the final 
Bill this intention was overlooked. 

So far we have dealt with the part of the plaintiffs claim under 
Schedule A to the plaint which relates to prices for work done, We 
have now to turn to the plaintiffs cliim under Schedule B to the 
plaint, i. e. under the head of damages. Mr. Bagram, appearing on 
behalf of the respondents has complained, and in our opinion rightly, 
that from a perusal of the plaint it is not easy to ascertain what is the 
contract or whether it is one contract or more, or whether the plain- 
tiff has sued on their basis or for their breach. He has contended 
that ifan employer prevents completion of the work given toa 
contractor, and it the work is only partially completed the contractor 
may sue for damages or he may treat the contract as at an end and 
may sue for price of the work done, but that these are only alter- 
native remedies and he cannot have both. He has cited the follow- 
ing passage, in support of his contention, from Hudson on Building 
Contracts, 4th Ed. Vol. x P. 495 :— 

“Where the employer prevents completion, e. g. in the case of 
wrongful forfeiture, or of the builder being ejected from the site the 
builder may sue for breach of contract. If the builder has done 
nothing the measure of damages is the loss which he would other- 
wise have earned (on the principle involved in Znchbold v. Western 
Neilgherry Coffee Co. (1) and see Masterton v. Brooklyn Corporation 
(2). Ifthe work is partially completed the measure of damages is 
the contract price, deducting therefrom what it would have cost to 
complete the work when it was stopped. But instead of suing for 
damages the builder may, at his option, treat the special contract as 
at an end, and sue for the value of the work actually done and of 
the material supplied, or he may sue alternativ.:ly for damages or for 
the value of the work and materials. Mayne on Damages: Planche 
v. Colburn (3); Priket v, Badger (4) ; Looder v. S. Slowey (s).” 

It seems to us that the plaint, though very clumsily drawn, need 
not necessarily be read as laying a claim for price of work done and 
also for damages under one and the same contract. The contract 
in the present case was only a contract as regards the rates having 
regard to the kinds of work that were to be done and did not fix 
the work itself as lying within particular chainazes; it gave the 
defendant the right to stop the work with ro days’ notice; and it 
was open to the defendants to cul upon the plaintiff to do any 


(1) (1864) 17 C. B. N.S. 733. (2) (1845) 7 Hill (Ne Y.) 16 69. 
(3) (1831) 8 Bing, 14, (4) (1856) C. Bi N.S. 296, 
(5) [1904] A. C. 442, 453, 
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substituted work in the place of the original one. The true view 
to take of the plaint is that it combines two distinct causes of action ; 
one founded on the original contract for which the claim was for 
price of work done, and the other founded ona promise for other 
work and a requisition in connection therewith under which the 
plaintiff was to maintain an efficient staff in order to comply with 
which he had to incur expenses and for which expenses hé claimed 
to be reimbursed by way of compensation. So long as the damages 
claimed are not regarded’ as damages for breach of the original con- 
tract, but may be treated as compensation for loss incurred by reason 
of the plaintiff having had tv arrange for the new work that was-pro- 
mised, the said claim would not be obnoxious to the claim for the 
price of the work done under the original contract. Judgéd by this 
test the first alternative claim for Rs. 3000 for “loss of profit over 
remaining work” cannot possibly stand, and it has not been pressed 
before us. As regards Rs. 400 for costs of implements and Rs. 200 
for cost of building shed that too have been abandoned, obviously 
because such a claim has no legs to stand upon. The remaining 
items canvassed before us are the following :— 
T. Advance lost upon labour :— 


8 Masons at site... a ws Rs, 300 
150 coolies at site a . Rs, 1800 
roo coolies abroad (being recruited) ... Rs. rooo 


2. Costs of Staff :— 
2 Agents @ Rs. 50 for 4 months from 
September 1924 to December 1924... Bs. 400 
2 servants @ Rs. 15 for ditto «» Rs. 120 
3, Damages for Unemployment :— 
Of the; plaintiff as he had to wait for 6 
months @ Rs. 500 per month we Rs. 3000 
All these items in r, 2 and 3 are, according to the plaint, claims 
for damages on the footing of the men concerned being detained 
at the spot by reason of the alleged requisition of the defendants 
that the plaintiff was to remain in readiness for the work that was 
promised in substitution. Regarded asaclaim for damages on the 
ground of the defendants not having given him the substituted 
work which they promised we do not think the plaintiff has really 
any casé. The promise was a purely gratuitous one, made only 
for the plaintifi’s benefit, and Mr. Mitter who has placed the plain- 
tif’s case before us with great ability and care has not been able 
to lay his finger on any material which would go to suggest that 


„the plaintiff was called upon to maintain any staff or incur any 


. 
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expenses. Such a claim in our judgment, is entirely unsustainable. 
But the Subordinate -Judge has given the plaintiff a decree for a 
certain amount on these heads and we have therefore to examine 
his grounds for his doing s0. 
The judgment of the Subordinate Judge on the question of 
“damages is faulty. He has treated the question of damages as if 
it arose both on account of non fulfilment of the promise for substi- 
tuted work that was made. He held that so far as keeping masons, 
recruiting coolies and maintaining a staff was concerned the story 
was in the main untrue and on the weekly statements Ext, J series 
he held that the men who were there were not sufficient to complete 
the dressing of the Banks inorder to get them ready for measure- 
ment. He found however that the defendants had offered to pay 
Rs. 559-7as. as damages for sudden stoppage of work, and being 
thus misled into thinking that a claim for damages on that ground 
was maintainable he went into the question as to what should be 
the measure of such damages. He found that the plaintiff’s 
accounts showed that the plaintiff had advanced Rs. 3000 or a little 
less which he had not been able to recover. It would appear from 
what he has said in bis judgment that if the old work had not been 
stopped or if any substituted work has been given the plaintiff 
could have recovered the advances. He seems further to have 
been of the opinion that if this loss was taken into consideration 
in making the classification and Rs. ro-8as. had been allowed as 
the initial rate for the chainages for which the said rate was claimed 
the plaintiff would have got an additional sum of Rs. 2887-r2as. 
which is very nearly what the plaintiff alleged he had lost upon 
advances on account of labour. He therefore allowed Rs 2887-1248, 
onthe ground of damages in the place of Rs 559-7a3. which the 
defendants had offered. 

As already obsetved this part of the Subordinate Judge’s judgment 
cannot be supported, at least not on the ground on which it was 
based. But we have already said that the learned Judge was not 
entirely to blame for it ; because it does not appear to have been 
urged before him that an alternative claim for damages for stoppage 
of work was not maintainable along with a claim for price of work 
done, and also because an offer to the extent of Rs. 559-7as, on 
account of such damages was .made by the defendants themselves. 
We have been asked by Mr. Bagram to hold that this claim for 
damages has Leen wrongly allowed. 

The defendants have not filed any. appeal fork the decree of 
the Court below and have not even preferre] any ‘cross-objections 
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to the plaintifi’s appeal. Mr. Bagram has relied upon the words 
of Or. 41 R., 22 and’ Or. 41 R. 33 for his contention that it is open 
to us to consider the validity of the jndgment in so far as it has dealt 
with the question of damages. His contention in substance is that 
even though some particular item or items in an account may be 
found by the Court of appeal against the responient and on that 
footing the amount for which a decree has been granted by the 
lower Court may have to be enhanced, still the decree might be 
supported by showing that in respect of same other the Court below 
made a mistake. We think this contention is sound subject to the 
qualification that the rule does not apply to decisions founded upon 
different rights or causes of action. Weare in agreement with the 
interpretation put upon order 4r rule 22 by Srinivasa Ayyangar, J. 
in the-case of Sri Ranga Thathachariar v. Srinivasa Thathachariar 
(1) in which he held that under order 21 rule 22 it is not open to a 
respondent to have adjudicated by the appellate Court rights or 
causes of action which have been decided against him in the Court 
below and in respect of which he has filed no appeal or memoran- 
dum of objections. As regards order 41 rule 33, ‘we think it would 
be enough for us to say that though the terms of the rule are very 
wide, the rule should be cautiously applied and only in cases 
where but for recourse to it the ends of justice would be defeated : 
Shib Chandra v. A. C. Dulchen (2). In the present case the claim 
for damages that has been allowed by the Subordinate Judge, though 
it is unsupportable inlaw as a claim for damages for breach ofa 
contract, cannot be regardel as unjust on its merits, seeing that in 
the opinion of the learned Judge the plaintif was put to loss ani 
this loss was not sufficiently taken into account in making the classi- 
fication. Though we are not preparel to rely on the account filed 
by the plaintiff itis more than clear to our minds that the plaintiff 
had made a bad bargain in going in for this contract. The insistence 
with which he clamoured for higher rates for the hard soil before 
all the superior authorities concerned isa clear indication that he 
had incurred some loss, no matter through whose fault or in what 
ever way it may have happened. He had worked well and was in 
the good books of the defendants as appears from the letters already 
referred to. He did not hesitate to forego all his prospects by taking 
recourse to a cevise to hoodwink Mr, Bennett, if only to get a better 
classification in order to be able to recoup himself as appears from 
the letter Ex. 4(b). In this letter Ex, 4(m) to the Deputy Chief 


(1) (1927) I. L. R. so Mad. 866. 
(2) (1915) 28 C. L. J. 123. 
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Engineer he complained that he had made advances to coolies to 
the extent of Rs. 2000 but that the coolies had absconded. The 
Railway authorities themselves considered him’ as somewhat hard 
hit or else they would scarcely have offered him some compensation 
for stoppage of work. We are therefore unable to regard the decree 
for damages which the Subordinate Judge has made as calling for 
° our interference even though such interference would be warranted 
by rule 33 of order 41 of the Code. 
There remains now only the question of interest, which is the 
claim under Schedule C to the plaint to be considered, 


Interest. 


We see no reason to differ from the view which the Subordinate 
_Judge has taken of this matter. 

The result is that in our opinion the appeal should be allowed in 
part, the decree passed by the Court below being enhanced by 
Rs. 1912-8 annas + Rs. 131-12 annas = Rs, 2044-4 annas. 

As regards the costs of this appeal in view of the highly inflated 
claim which the appellant made, we would allow him only the paper- 
book costs and Rs. 100 as hearing-fee. 


ALT. MM Appeal allowed in part, 


Before Sir George Claus Rankin, Knight, Chief Justice 
and Mr. Justice C. C. Ghose. 


SRIMATI MRINALINI DASSI 
2. 
HARIHAR DE, RECEIVER AND otieErs* 


Provincial Insolvency Act (V of 1920), Sec. 21, applicability of—Property 
claimed by the insolvent's wife—Attachment order by Conrt—Such attach- 
ment, if legal. 

Section 21 of the Provincial Insolvency Act gives power to the Court which 
it may exercise at the time of admitting the petition or at any other time for 
instance it may order the debtor to give security for his appearance if he 
is expected to abscond or may order the attachment by actual seizure of the 


*Appeal from Original order No 415 of 1990, against the orders of K. C, 
Nag Esq, District Judge of Hooghly, dated the 27th June, and “and 
August, 1930. if 
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whole or any part of the property in the possession or under the control of 
the debtor, excepting certain things as are exempted from execution by the 
Civil Procedure Code. j 


This summary power was intended to prevent the debtor from making 
away with what is his property,—documents and books of account which 
might be used against him; property that he might run away with and take 
away out of the reach of the creditors. 2 

The phrase “property in the possession or under the control of the debtor” 
in Seclion 21 wag never intended to apply to a house claimed by the wife 
because the wife and the debtor are living together. ` 


Where an immoveable property was claimed by the wife of the insolvent 
and the claim was not denied by the insolvent and there was simply a dispute 
between the creditor and the insolvent as to whether that property belongs 
to the insolvent or his wife : i 


Held, that the order of attachment passed by the lower Court, was altogether 
unreasonable and not warranted by any of the proyisions of the Insolvency 
Act. 


Appeal by the Claimant. 
Proceedings under the Provincial Insolvency Act. 
The material facts appear from the judgment. 


Messrs. Gopendra Nath Das and Byomkesh Bose for the 
‘Appellant. 


Dr. Bijan Kumar Mukherji and Mr. Apurba Dhan Mukherfi 
for the Respondent. 


The judgments of the Court were as follows — 


Rankin, C. J. :—In this case it appears that one Sarat Kumar 
Roy presented his own petition for adjudication in insolvency on the 
25th of September 1929 and that on that date the usual order was 
made to admit the petition. On the 4th of December a certain 
creditor who appears to have been No. 1 in the list of creditors filed ` 
by the debtor asked the Court to appoint an t#ferim Receiver. The 
Court did on that day appoint an interim Receiver and notice of the 
application was given to the debtor. On the 3rd of January 1930 
the same creditor applied to the Court for an order upon the 
Receiver directing him to serve notice on the tenant at Calcutta 
“ for paying rent of the house to him” and for certain other matters. 
It may here be explained that there was a certain house at Chander- 
nagore which the insolvent’s wife claimed as her own she having 
purchased it with her own money. There was also a certain house 
in Calcutta which was in the occupation of a tenant with reference 
to which, as I understand, there wasa claim by the wife under a 
deed of gift from insolvent. But from the beginning the position 
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e 
was that these two houses were claimed by the wife. Now, the 
creditor’s application that the Receiver should be directed to serve 
notice on the tenant was entirely a harmless application. I should 
have thought that the Receiver under his ordinary powers would 
give notice of any claim—if he thought there was any claim—to the 
tenant and after that if the tenant paid any rent to the wife he would 
ebe under a liability when the Receiver established that the properties 
belonged to the insolvent to pay the rent over again. The Court 
made an order directing notice to be served upon the tenant not to 
pay rent to any Other person excepting the Receiver. The tenant 
was not obliged to obey that order at all; merely he was under 
the risk that if he paid to a wrong person he would have to pay it 
twice, That being so, there was nothing wrong with that order even 
considering the fact that the wife had not been a party. The order 
was merely for giving a notice to the tenant such asthe- Receiver 
might perfectly- well issue without any order from the Court. Then 
the matter proceeded and the creditor asked the Court for attach- 
ment of the house of the petitioner for insolvency purchased in the 
-benami of his wife. What this proceeding was supposed to be I con- 
fess I did not at first understand, but it has been explained to us 
that it was supposed to have been made under section 21 of the 
Provincial Insolvency Act. If so, I can only say that it was an abuse 
of the section. Thatis a section which gives power to the Court 
which it may exercise at the time of admitting the petition and at 
any other time. Jt may, for instance, order the debtor to give 
security for his appearance if he is expected to abscond ; that might 
be a reasonable thing todo. Inthe same way, it may order the 
attachment by actual seizure of the whole or any part of the property 
in the possession or under the control of the debtor excepting certain 
things as are exempted from execution by the Civil Procedure Code ; 
‘and the proviso is to the effect that an order under clause (2) is not 
to be made-unless the Court is satisfied that the debtor with intent 
to defeat or delay his creditors or to avoid any process of the Court 
has absconded or has failed to disclose or has concealed, destroyed 
or removed any documents likely to be of use to his creditors or any 
part of his property. To apply that provision to the case of an 
immovenble property—where the Court knows that the property is 
claiméd by the wife and that the petitioner and his wife are both 
saying that the property does not belong to the insolvent—on the 
mere ground that the insolvent has not declared it as an asset is of 
course a thoroughly unjust and absurd procedure. These summary 
powers are intended to prevent the.debtor from making -away-with 
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coe what is his property,—documents and books of account which might 
1932. be used against him, ; properly that he might run away with and take 

° away out of the reach of the creditors. Merely because there is.a 


Srimati Mrinalini 
Dassi dispute between the creditor and the insolvent as to whether certain 
Harihar De, Receiver property belongs to the insolvent or his wife to pass an order to 
FETE 7. attach a house under section zr is an unreasonable proceeding. 
eS Property in the possession of the wife and claimed by the wife, 
having been attached the wife had only to appear before the learned 

Judge and she was entitled to an order cancelling that attachment 

asa matter of right. The phrase “property in the possession or 

under the ccntrol of the debtor” was never intended to apply to a 

house claimed by the wife because the debtor and his wife are living 

tegether. Now, this order having been made, the wife on the 29th 

of January 1930 did apply in substance to have these proceedings 

cancelled. As regards the Calcutta house, apparently by some con- 

fusion it was thought that the order of the 3rd of January 1930 

amounted in some way to an attachment of the rent. In any case 

~ the lady applied and she was treated asa person making a claim. 
It appears, that she prayed for an enquiry of her claim petition, by 

the Receiver and though her property had been attached in her 

absence and she wanted the Receiver to enquire and find out 

whether after all it was her property she was ordered to deposit 

certain costs before the Receiver would begin the enquiry. Then 

the claimant filed her sale deed and the Receiver appears to have 

made a report on or about the roth of June. On the 24th of June 

the lady applied foran order directing the Receiver not to take 

delivery of possession or realize rent of the premises mentioned in 

the petition. The Receiver was directed by the learned Judge on 

the 27th to proceed to Calcutta and realize the outstanding. arrears 

of rent and apply a portion towards the necessary repairs, All this 

was done before there was any adjudication as to whether this pro- 

perty belonged to the insolvent or not. The tenant was ordered to 

pay the whole of the arrears by a certain time. What obligation the 

tenant was under to obey that order Ido not know. However, it 

appears now that the tenant has paid a certain amount of rent to the 

Receiver and that that amount is now in Court and the tenant is 

apparently continuing to pay hisrent into Court. Lastly the claimant 

asked that the investigation of the claim matter by the Receiver be 

stayed and the matter be dealt with by the Court on evidence. By 

an order of the and of August the learned Judge declared that the 

Receiver was already in possession of the property and the Receiver 

was directed to continue his enquiry into the question of ownership, 
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2 
From that order the wife appeals to us. In my judgment, the pro- 
per order is to-put the matter back into the position from which it 
never Ought to have Leen changed in the absence of a proper adjudi- 
cation as to whether the property belongs to the insolvent’s estate 
or not. I propose to set aside the order of attachment of the 13th 
of January 1930 ;.1 propose to declare that the lady was in posses- 
gion of the Chandernagore house and by her tenant of the Calcutta 
house at the time of the insolvency; and I propose to declare 
further that unless and until a creditor or the Receiver at his own 
tisk as to costs brings a proper motion before the learned Judge or 
a proper suit for a declaration that these two houses do not belong 
to the lady but belong to the insolvent the possession which she 
originally had is not to be disturbed. As the tenant of the Calcutta 
property is paying his rent into Court that arrangement for the 
present need not be interfered with; but unless within six’ weeks 
from today a proper motion against the lady is filed before the 
learned Judge oy other proper proceedings to make a claim on 
behalf of the estate against the lady are instituted, then at the end 
of six weeks the lady is to be entitled to receive the rent out of 
Court subject to any right that the Receiver may have to bringa 
motion to recover the money from her upon establishment of title of 
the insolvent. This appeal must succeed with costs against the 
creditor No. 7, hearing-fee—three gold mohurs. 
C. C. Ghose, J. :—I agree. 
P RGR M f Appeal allowed. 


Before Sir George Claus Rankin, Knight, Chief Justice 
and Mr. Justice H, G. Pearson, 


AKSHAYKUMAR NATH TALUKDAR 
v. 
. AHMAD ALI HOWLADAR.* 


1 
Revenue sale— Purchase by owner of separate Hissa—Colluding to procure 
a default in revenue and to procure a sale—Collusion, how proved. 


There was a revenue paying estate divided into two separate accounts. One 
was estato No. 1536 belonged to defendant No. 1 and to father of defendants 


iN Appeal from Appellate Decree No. 461 of-1990, against the decreas of Babu 
Hemanta Kumar Haldar, Subordinate Judge of Backergunj dated the 12th June, 
1929, modifying that of Babu Phani Bhushan Banerjee, Munsiff of Barisal, dated 
the goth June, 1927. 
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Nos, 5 to 12, The other account was No. 1536/2 and that a separate share Ia. 
12g. ak. of the same Taluk and belonged to the plaintiffs. The plaintiffs’ estate, 
by reason of some chickanery on the part of the father of defendants Nos. 
5 to 12 was sold for arrears of revenue in 1921 and was purchased by the father 
of defendants Nos. 5 to12. The plaintiffs brought a suit to have it declared that 
the sale was bad, and before they got a decree, in September, 1923, the March 
Kist for 1923, fell due. Estate No. 1536/2 was again sold for default of revenue 
and was purchased by defendant No. 4, who was not a co-sharer in either of thg 
two accounts. He sold it to defendant No. 3 who again sold it to defendant No. 
1, in the benami of defendant No.2. Thereupon the plaintiffs brought their 
suit, claiming that defendant No.1, who was a co-sharer in No. 1536 was liable 
to hold what he bought, namely estate No. 1536/2 on account of the plaintiffs, 
subject to their contributing what he had paid. The case made by the plaintiffs 
was that while they were fighting to recover their estate from defendants Nos, 5 
to 12, whose father had bought it at the first sale, defendant No. 1 was a party 
to an arrangement with defendant No. 5 to the effect that the revenue in both 
these estates should not be paid for the Kist of 1923 and that they were acting 
in concert with the idea that both estates would be sold, but would `e sold to 
somebody who would make the Taluk over to defendant No. 1 : 

Held, that the case that the defendant Nos. 1 and 5 were really colluding to 
procure a default in the revenue and to procure a sale, which would vest the 
plaintiffs’ estate in defendant No. 1, if made out, was a good case and would 
entitle the plaintiffs to an order on defendant No. 1 to reconvey the plaintfis’ share 
to the plaintiffs on the latter depositing the auction purchase money with proper 
stamp in Court: The plaintiffs and the defendant No.1 were in strictness 
co-sharers. The essence of the matter was the procuring of a revenue sale 
in order to defeat the other’s interest. 

_ Doorga Singh v. Sheo Pershad Singh (1) dissented from, 
© ‘Fraud and collusion cannot ordinarily be proved by direct evidence. It is to 
be gathered from the circumstances. 

Appeal by the Defendant, 

The material facts appear from above and from the judgment. 

Mr. Satindra Nath Roy Chaudhuri for the Appellant. | 

Mr. Ishwar Chandra Chakrabarti for the Respondent. 

The following judgments were delivered : 

Rankin, ©. J. This case is somewhat unusual and just a little 
difficult. It seems that there was a revenue paying estate, Taluk 
Kamala Kanta Chakrabarti divided .into two separate accounts. 
One was estate No. 1536. That telonged to defendant 1 and also 
to the father of defendants 5 to x12. The other account was No. 
1536/2 and that was a separate Hissa, 1 anna 12 gandas 2 Karhas of 
the same taluk and belonged to the plaintiffs. The plaintifts’ estate, 
by reason of some chicanery on the part of the predecessor of defen- 
dants 5 to r2 was sold for -arrears of revenue in-r92r, and was pur- 
chared by him. : The plaintiffs brought a’ suit to have it declared — 


(x) (1889) I. L. R. 16 Cale. 194, me . i 
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that the sale was bad and, before they got a decree, in September 
1923, the March Kist for 1923 fell due. Estate No. 1536/2 was 
again sold for default of revenue and it was purchased by defendant 
4, who was not a co-sharer in either of the two accounts. He sold 
it to defendant 3, who sold it to defendant 1,in the ženami of 
defendant 2. Thereupon, the plaintiffs bring their suit, first of all 
eto set aside that sale and this part of their suit has been dismissed 
by both the Courts. Secondly, they claim that defendant r, 
who is a co-sharer in No. 1536, is liable to hold what he 
bought, namely estate No. 1536/2, on account of the plaintifts, 
subject to their ccntributing what he had paid. The case 
made by the plaintiffs is to this effect ; they say that, while 
they were fighting to recover this estate from defendants 5 to 12, 
whose father had . bought it at the first sale, defendant 1 was, a 
party to an arrangement not to call it a conspiracy—-with , defen- 
dant 5 to the effect that the revenue in ‘both these estates should 
not be paid for the kist of 1923 and that they were acting in 
concert with the idea that both estates would be sold, but would 
be sold to somebody who would make the ‘taluk over to defen- 
dant x. ‘ 

Their case is that defendant 5 and defendant 1 were ally 
colluding to procure ¢ a default in the revenue and to. procure a 
sale, which would vest the plaintiffs’ estate in defendant, r., Now 
the first question is whether that case, if it is made out on the 
facts, is a good case and would entitle the plaintiffs to the relief, 
which the learned Subordinate Judge has given, that is to say, 
an’ order on defendant 1 to reconyey the plaintiffs’ share to the 
plaintiffs on the plaintiffs depositing the auction purchase money 
with proper stamp in Court. It has been contended on behalf 
of the appellants that itis not so. It is said that defendant x was 
not directly liable for any portion of the revenue for No, 1536/2, 
that separate account: and that the only case in which any 
amount of scheming would. entitle the plaintiffs to get such an 
order against their co-sharer isa case where the co-sharer is liable 
to pay the revenue and makes default in paying ‘the revenue, 
That certainly has been the commonest class of cases in .the law 
reports and that was the case before the Privy Council in Deo 
Nandan Prashad v. Janki Singh (1). But it seems to me that 
on principle, it is difficult to say that the matter depends upon 
the co-sharer being directly liable to pay the revenue. If the 
co-sharer, although not liable to pay the revenue on this parti- 


(1) (1916) L. R. 441. A. 30; L L. R. 44 Cale. 573 ; 25 C. L., J. 259, 
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save cular joint account, goes and arranges with another and procures 
1991 with him that there shall bea defiult in order that the co-sharer 
Akshaykumar Nath May ultimately purchase, that seems to be conduct inconsistent 
alukdrr with any relation of mutual confidence between co-sharers and, 
Abmea Ali if so, equity can give aremedy. At one time it was broadly held 

' Howladar. that there was no fiduciary relationship at all between the co- 


Rankin, C. F. sharers [Doorga Singh v. Sheo Pershad (x)}, but if there is any 
— such relation between co-sharers, can it be limited to this: that 
each will pay his own share of the revenue? The essence of 
the matter is the procuring of a revenue sale in order to defeat 
the other’s interest. Deferidant 1 is not liable to pay the revenue, 
but that is no reason why he should enter into an arrangement 
with defendant 5 that defendant 5 should not pay in order that 
there might be a sale and that defendant 1 should get the 
plaintiffs’ property. The cne kind of conduct would seem to be 
just as touch fraudulent or wrongful as the other, always provided 
that the plaintifs and the person, who so acts, are co-sharers. 

In the present case, the plaintiffs and defendant 1 are in strict- 
ness co-sharers. There is a separate account for the one anna 
12 gandas 2 karhas Hissa, it is true; but if people interested in 
one account do not pay the Government revenue, it is in some 
circumstances possible, as between the Government and the holders, 
for the Government to sell the whole estate as an integral whole 
in order to recover the revenue in default and therefore it seems 
to me that defendant 1 is technically a co-sharer of the plaintiffs. 
The plaintiffs clearly would have been entitled to object to his 
making default on No. 1536 with the intention of imperilling 
No. 1536/2 and purchasing both by a nominee on his own account. 
Now the lower appellate Court finds that, as part of his scheme 
to deprive the plaintiffs of their property, he deliberately procured 
that default should be made in payment of the revenue on both 
estates and although, in fact, the estates were seperately sold, 
I am not of opinion that on these facts the plaintiffs are without 
remedy. Of course, if defendant 1 had not intentionally pro- 
cured the default which resulted in the revenue sale, he would 
bave been entitled to purchase the plaintiffs’ estate for himself. 
I cast no doubt upon that-at all. But that is not this case. 

What has troubled me throughout this case is the question 
whether there is any evidence; on which the lower appellate Court 
could come to the conclusion that defendant 1 did procure, 
‘with defendant 5, that there should be a sale at which defen- 


(1) (1889) 1. L. R. 16 Calc. 194. 
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e 
dant 4 would buy the interest of defendant r. The Munsif 
took the view that all these people were very friendly, no doubt, 
but there was no teal evidence of collusion between defendant r 
and this man Abdul Sobhan, and the, Munsif says that it was a mere 
surmise that defendant 1 had anything to do with the conduct 
of defendant 5. The lower appellate Court takes the view that 
there is no direct evidence. It says: “ Fraud and collusion cannot 


ordinarily be proved by direct evidence. Itis to be gathered from ° 


the circumstances,” and sets it out certain circumstances as being 
evidence, to its mind sufficient, of this collusion between defen- 
dant 1 and defendant 5. It says that the first purchase, that 
is to say, the first sale was made by the father of defendant 5, 
that the second purchase was made in the name of defendant 4, 
that these two purchasers were friends, that defendant 1 and 
defendant 5 were co-sharers, that is, in the other part of the 
taluk, that they were on very good terms with each other, that 
defendant r used to pay revenue through defendant 5, that 
defendant 5 did not pay the revonue and so there was a sale 
of both the estates. It siys, then we find that defendant 4 
was not the real purchaser; we find that defendant 5 had been 
fighting with the plaintiffs until their remedy by appeal had been 
barred by limitation and then the moment he gets to a certain 
stage he lets the whole thing go by default to be bought by 
defendant 4 and ultimately very soon afterwards, by a dubious 
channel, it comes to defendant r. In these circumstances the 
learned Judge says,—I think there is some evidence and I think 
there is sufficient evidence to satisfy me that defendant 1, who 
got the property, did it by pre-arrangement with defendant 5 
to secure that there should be a default in payment of the revenue. 
On second appeal, the one question before us is: whether or not 
there is any evidence of collusion in that sense and this is the 
question which has given me great difficulty under the circum- 
stances. It is quite true, as the learned Subordinate Judge says, 
that you have got to infer these things from the circumstances and 
not from direct evidence; and, in the end, I think it would be 
wrong to hold that these circumstances taken together amount to 
no evidence of collusion. I think, if this were a case for a jury, 
the case should have been allowed to go to the jury. In these 
circumstances, it seems to me that we cannot interfere with the 
findings of fact. 
In this view, the appeal must fail and be dismissed with costs. 
Pearson, J.—I agree. 


A, TM, Appeal dismissed, 
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Before Mr. Justice H. G. Pearson, and Mr. Justice S. C. Malik. 


KUMAR NAGENDRA KISHORE ROY CHOUDHURY 
AND OTHERS 


v. i 


BROJENDRA KISHORE ROY CHOUDHURY., * 


e 
Suit, maintainability of—Suit for declaration of title and for confirmation 
of possesston—No allegation of any act or interference by defendant. 

Where what the plaintiff in a suit for declaration of title and for confirmation 
of possession is aiming at is laying the foundation for something that he fears 
may happen in the future, having regard to an entry in the Settlement Record, 
but not alleging any act or interference by the-defendant which has any bearing 
upon the possession, the suit is not maintainable as being without any cause of 
action. 


Appeal by Defendants. 
Suit for declaration of title and for confirmation of possession. 
The material facts appear from the judgment, 


Dr. Sarat Chandra Basak and Mr. Annada Charan Karkoon 
for the Appellants, 


Mr. Brojo Lal Chuckerbutty, Dr- Nares Chandra Sen Gupta, 
Messrs. Bama Prasanno Sen Gupta and Benode Lal Mukerji for 
the Respondent. 

C A V 

The following judgments were delivered : 


Pearson, J. 1—~This is an appeal by the defendants in a suit in 
which the plaintiff sued for declaration of his title and confirma- 
tion of his possession of a certain plot of land which is occupied 
by the Post Office at Netrakona. The plaintiff is the owner of 
Touzi No. 79 and the defendant is the owner of Touzi No. 78. 
The plaintiff's case is thatthe land in question belongs to Touzi 
No. 79. He says that he has been in possession for a large number 
of years and that the Post Office is in occupation of the land with 
permission of his predecessor. It appears further that in the 
record-ofrights this property has been recorded as belonging to 
Touzis Nos. 78 and 79 jointly. The record-ofrights was finally 
published on the gth December 1915 and this suit was filed on 


* Appeal from Appellate Decree No. 1606 ot 19930, against the decree of Babu 
Monoranjan Roy, First Additional Subordinate Judge, Mymensingh, dated the 
gth January, 1930, affirming that of Babu Sitesh Chandra Sen, Munsiff, 4th 
Court, Netrakona, dated the 31st January, 1929. 
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` the gth December, 1927, that is to say, on the last day before the 
expiry of 12 years. The defence pleaded was that the entry in 
the record-of.rights was correct, that there was no cause of action, 
and if there was a cause of action, it was barred by limitation. 
The first Court decreed the plaintiff’s suit, declaring the plaintiff’s 
exclusive title to the disputed land. The lower appellate Court 
came to the same conclusion and dismissed the appeal. 

- Before us the main contention of the defendant was that in the 
circumstances of this case the suit was barred by limitation and 
that the proper Article applicable is Article 120 of Schedule I of 
the Limitation Act which provides for limitation of 6 years and not 
Article 142 or 144 which provides for 12 years’ limitation. It is 
to be noted that the case as made in the plaint in this suit is not 
that there has been any disturbance of possession by the defen- 
dant: on the contrary the suit is based on the allegation that the 
plaintif has been the owner of the land in possession all along. 
Thus, in paragraph 2 of the plaint we find a statement that the 
plaintiff is the owner in possession of the land by right of shebait- 
ship, In paragraph 4 we find that the Post Office is situated on 
the land with the permission of the plaintiff’s predecessor. We 
also find there the allegation that the land is the debutfer land 
appertaining to the miras ijara of Raj Rajeswari Mahadevi within 
Zemindary No, 79 and the plaintiff is the sole owner in possession 
of ‘the same in Zemindary and Shebaiti rights. Then there isa 
statement that the land having been recorded in the settlement 
record as appertaining to Touzis Nos. 78 and 79, “there have 
arisen great obstacles in the matter of exercise of right and posses- 
sion in the future.” Then follow the prayers and finally a state- 
ment that the cause of action arose on the 9th December, 1915, 
the date of the final publication of the settlement record. ‘The 
prayers in the plaint are that a decree may be passed for confirma- 
tion of the plaintifi’s possession on declaration that it is specific 
and exclusive land appertaining to Zemindary No. 79° owned and 
possessed by the plaintiff; and secondly, that it should be held 
that the land does not appertain to Zemindary No. 78 and 
that the defendants have no title to the same. Now, looking at 
the plaint as it stands, it is difficult to resist the conclusion that 
what the plaintiff was aiming at was laying the foundation for 
something that he feared might happen in the future, having 
regard to the entry in the settlement record in 1915, but not alleg- 
ing any act or interference by the defendant which had any bearing 
upon the possession of the plaintiff. In fact, as appears on the 


317 


Crvit; 


1992. 
word 


Kumar Nagendra 
Kishore Roy 
Choudhury 


v. 
Brojendra Kishore 
Roy Choudhury. 


Pearson, F. 


318 


Civil, 
“1932. 
Saad 
Kumar Nagendra 
Kishore Roy 
Choudhury 
v 


Brojendra Kishore 
Roy Choudhury. 


Pearson, F. 


mme 


THE CALCUTTA LAW JOURNAL. [Vor. LVI. 
e 
face of the: plaint, he treats the settlement record as giving him 


the cause of action, though that position has not been attempted 
to be supported before us. If that is the true view to be taken of 
the plaint, it must be held that the plaintiff has no cause of action. 
In that case the suit should perhaps be rather decided upon that 
ground than on the ground that there might be a cause of action 
but that that cause of action is barred by limitation. So far as thg 
limitation question is concerned, the learned Advocate appearing 
for the respondent in the present case found a certain amount of 
difficulty, and quite naturally so, in saying that article 142 or 
article 144 of Schedule I of the Limitation Act would apply to a 
case of this nature. The difficuily of such a contention is obvious 
from a mere inspection of the articles themselves. Article 142 is 
an article applicable to the case of a plaintiff while in possession 
being dispossessed; which is not the case here. Similarly, 
article 144 covers a suit for possession and limitation runs from 
the time when the possession of the defendant became adverse to 
the plaintiff, which is not the case here. And although two cases 
in this Court were relied upon on this point of limitation, we are 
not satisfied that in either case they really have the effect which 
is attributed to them. It may be conceded that a prayer for 
confirmation of possession has been held not infrequettly in these 
Courts to be a prayer for consequential relief; but that in itself 
docs not take the argument any further, The case of Dina Nath 
Das v. Rama Nath Das and ors. (1), was referred to. That. 
apparently was a case in which the relief claimed was, in addition ` 
to the declaration, a prayer for confirmation of possession and also 
for injunction. The headnote in the case is to this effect: Arti- 
cle 120, Schedule I of the Indian Limitation Act is applicable to 
suits for declaratory reliefs but not for declaratory reliefs with 


‘prayer for confirmation of possession and for injunction. At any 


rate, it is not an authority for the proposition that Article 142 or 
Article 144 would be applicable to such cases so as to introduce 
12 years’ limitation. Moreover, the judgment in that case upon 
this earlier point is really in the nature of an odjter, having 
regard to the fact that the learned Judge has said that even 
if Article 120 does apply, then the suit has been instituted within 
six years afler the cause of action arose. ‘The other case which 
was referred to was the case of Jhumak Kambi v. Debulal Singh 
and others (2), which was tentatively put forward as an authority 
for the proposition that a prayer for confirmation of possession was 


(1) (1915) 23 C. L. J. 561. (2) (1912; aa CL. J. 415. 


Vou. LVI.] HIGH COURT, 319 





e 4 
equivalent to a prayer for recovery, of possession. That case Civit. 
howeyer :goes no further than this, that where the plaintiff 1932. 

i i 5 ‘ : . ed 
brings a suit on the footing that he is in possession and Kumar Nagendra 
asks for confirmation of possession, if, in the course of the Kishore Roy 

Choudhury 


case, it appears that he is not in possession but has been v. 
ousted from possession, then he may nevertheless be entitled Beat diu 
„tO recover possession in that suit, although that is not the basis 

of his plaint. It is really not, in my opinion, necessary to discuss 
the question of limitation in the present case at any length. 
Mr. Chuckerbutty in argiuing the case for the respondent made 
the’ most of the statement in the plaint that “ there have arisen 
great obstacles in the matter of exercise of right and possession in 
future,” and he has referred us to a passage in the written statement 
to show ‘that in fact the fear of subsequent disputes on the point 
is not unwarranted. But, in my opinion, the suit must fail because 
it is not based on any allegation or proof of interference or threat 
of interference by the defendant with the plaintiffs possession 
which he claims, except in so far as such:interference in the future 
may be inferred as likely from the fact that in the record of rights 
the land has been recorded as belonging to two Touzis jointly. From 
thal point of view I think that the suit ought to fail on the ground 
that there is no cause of action disclosed ; and in that view, the 
appeal must be allowed, the decrees of the Courts below set aside 
‘and the suit dismissed with costs in all the Courts, 


Mallik, J. :—I agree. 


A. TM. Appeal allowed : suit dismissed. 
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Í PRIVY COUNCIL. 


Present: Lord Tomlin, Lord Lhankerton, Lord Macmillan, 
Lord Wright and Sir George Lowndes. 


BENOY KRISHNA DAS AND OTHERS 
v. 
SALSICCIONI AND OTHERS. D 








[ON APPEAL FROM THE HIGH COURT or JUDICATURE 
AT Fort WILLIAM IN BENGAL. | 


Transfer of Property Act, (IV of 1882), Sections 106, 110, 116-—~Notice to guit— 
Validity of—Notice expiring with the end of a month of the tenancy. 


The defendant-tenant, under a lease for a term of four years commencing from 
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the rst June 1921, held over asa monthly tenant upon the expiry of the lease, 
(by virtue of the provisions of section 116, as read with section 106, of the Transfer 
of Property Act), and under the terms of the latter section his tenancy was 
terminable thereafter by 15 days’ notice expiring with the end of a month of the 
tenancy. 

On the 1st Vebruary 1928 the defendant gave notice to terminate the tenancy 
in these terms ~- 

“We hereby give you one month’s clear notice to take effect from to-day.e 
By this you must understand that we shall hold possession of the above premises 
up to the last day of this month and would shift from here just on the tst 
proximo” ; 

Held, having regard to section 110 of the Act, that the notice to quit on the 
1st March 1928 was valid and effective, The lease of 1921 expired at midnight 
on the 1st June 1925, and the notice expired, as required by section 106, with 
the end of a month of the tenancy, viz., the midnight on the rst March 1928. 

To exclude the operation of the second clause of section 110 of the Transfer of 
Property Act, there must be an express ag eemeni to the contrary. 

Appeal No. 107 of 1931 from a decree of the High Court of 
Calcutta, dated the r5th August 1930, reversing a decree of the 
said Court in its Original Civil Jurisdiction, dated the ryth April 
1930. 

The main question on the appeal was as to the validity of a 
notice dated rst February 1928 given by the respondents to quit ` 
their tenancy. 

Both Courts in India held that the notice should be read asa 
notice to quit on the rst March 1928, and the Trial Judge held that 
such notice was not a good notice inasmuch as it did not expire 
with the end of a month of the tenancy, as prescribed by section 106 
of the Trans fer of Property Act. The Appellate Bench of the High 
Court held (differing from the learned trial Judge) that the monthly 
tenancy ended at midnight on the rst of each month, and that the . 
notice to quit was valid and effective. 

In the judgment of the learned Chief Justice, with which Mr. 
Justice C. C. Ghose concurred, he stated — 

“The sole question raised before ugis whether the notice to 
quit given by the defendants to the plaintiffs and dated the 15t 
February 1928, is valid and sufficient to determine the tenancy. 
—I think the letter should be read as a notice to quit on the rst 
March. Inthe Small Cause Court the plaint itself alleged that the 
original lease expired on the 31st May 1925, and in paragraph 3 of 
the written statement the defendants admit that the lease expired 
on the 31st May 1925. An examination of the indenture itself 
shows that the lease began ‘from’ the rat June 1921, and was ‘for 
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the term of 4 years thence next ensuing? The circumstance that 
the date of the lease is the zoth June rg21, and that the habendum 
is to some extent retrospective does not make it in my opinion any 
the less clear that the term created by the indenture did not begin 
until midnight on the 1st June 1921, despite the defendant’s incau- 
tious and inaccurate admission, [Acland v, Lutley (1) ; Meggeseon v, 
Groves (2) ; Savory v. Bayley (3)]. l 

“As the lessee held over as a monthly tenant under the lease, 
the date of the commencement of the original term defines the date 
on wbich each month’s tenancy began and ended. In my judgment 
the monthly tenancy in this case ended at midnight on the ist of 
each month and the notice to quit on the rst of March was valid 
and effective. ” 

Against the decree of the High Court, the plaintifs appealed to 
His Majesty in Council. 

Dunne, K. C. and Mi Nair for the Appellants. 

Sir Thos. Strangman for the Respondents was not called 
upon. 

Their Lordships’ judgment was delivered by 

Lord Tomlin :—Their Lordships do not think it necessary to 
call upon Counsel for the respondents in this case. 

The appellants, who are the plaintiffs in the action, are lessors 
claiming that a notice given by the respondents purporting to termi- 
nate their tenancy was not a good one. 

The notice was given in the circumstances which will shortly be 
mentioned, but before stating them it may be well to refer to the 
sections of the Transfer of Property Act which are relevant. 

The first is section 106, which is in these terms :—~ 

“Inthe absence of a contract or local law or usage to the 
contrary, a lease of immoveable property for agricultural or manu- 
facturing purposes shall be deemed to be a lease from year to year, 
terminable, onthe part of either lessor or lessee, by six months’ 
notice expiring with the end of a year of the tenancy ; and a lease of 
immoveable property for any other purpose shall be deemed to be 
a lease from month to month, terminable, on the part of either 
lessor or lessee, by fifteen days’ notice expiring with the end of a 
month of the tenancy. ” 

Section rro is in these terms :— 

“ Where the time limited by a lease of immoveable property is 
expressed as commencing from a particular day, in computing that 


(1) (1839) 9 Ad. & El, 879 (894) (2) [1917] 1 Ch. 158, 
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Bee time such day shall be excluded. Where no day of commencement 

1932. is named, the time so limited begins from the making of the lease. 


Benoy Krishna Das Where the time so limited isa year or a number of years, in the 
absence of an express agreement to the contrary, the lease shall last 
during the whole anniversary of the day from which such time 
commences. ” 

Now tbe facts of this case are as follows:—The respondents, 
became tenants of the appellants under a lease of cerlain premises 
dated the zgth June, 1921, expressed to be “from the first day 
of June, 1921 for the term of four years thence next ensuing.” 
Then there followed this provision with regard to the payment of 
rent :— 


N . = . . 
Salsiccioni. 





Lord Tomlin. 


“ Yielding and paying therefor the clear monthly rent or sum of 
Rupces One thousand such rent to be paid on or before the seventh 
day of the month succeeding the month for which it is due the 
first payment being the rent for the month of June One thousand 
nine hundred and twenty-one to be paid on or before the seventh 
day of July One thousand nine hundred and twenty-one and so on.” 

That lease expired in due course in the year 1925, but the res- 
pondents continued as tenants of the premises, and under the terms 

G ; of section 106, which has been read, their tenancy was terminable 
thereafter by fifteen days’ notice cxpiring with the end of a mouth of 
the tenancy.* i 

On the 1st February, 1928, the respondents gave notice to termi- 
nate, and the notice was, so far as material, in these terms :-— , 

“We hereby give you one month’s clear notice to take effect 
from today. By this you must understand that we shall hold posses- 
sion of the aboye premises upto the last day of this month and 
would shift from here just on the rst proximo. Please take note of 
the same. ” 

Nov it is asserted by the appellants that that notice was bad, 
because it was a notice which treated the month of the tenancy at 
the end of which the notice had to expire as midnight of the 1st of 
March, whereas the month of the tenancy by reference to which the 
notice had to expire ended, as the appellants contend, at midnight of 
the 29th February, 1928. 


The question depends, first of all, on the’ date of the expiry of 
the lease. That date determines the beginning of the respondents’ 
tenancy, which was capable of determination’ by monthly notice in 
accordance with section 106. 


* Vide Section 116 of the Act ( Effect of holding over ”)=K. J.R. 
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Turning to the terms of the lease of 1921, and applying to it 
the language of section 110 of the Transfer of Property Act, it 
would appear that the first day of June, r921, is excluded from the 
term, because the section says :—‘‘ Where the time limited by a 
lease of immoveable property is expressed as commencing from a 
particular day, in computing that time such day shall be excluded. ” 
elherefore the rst of June is excluded. 


It further appears that the rst of June, 1925, is included, because 
the second portion of section 110 says: “Where the time so 
limited is a year or a number of years, in the absence of an express 
agreement to the contrary, the lease shall last during the whole 
anniversary of the day from which such time commences.” There- 
fore, the rst of June, 1925, is included, and the lease ended at 
midnight on the rst of June, 1925, at any rate unless the argument 
advanced by Mr. Dunne to the effect that there exists an express 
agreement to the contrary is well founded. 


Mr. Dunne has said that the provision in the lease, “ Yielding 
and paying therefor the clear monthly rent orsum of Rupees One 
thousand such rent to be paid on or before the seventh day of the 
month succeeding the month for which it is due,” is either itself an 
agreement which excludes the operation of section rro or, at any 
rate, is a provision which necessarily involves the implication of such 
an agreement, It clearly isnot an agreement expressly excluding 
section 170, because it has nothing to do with fixing the period 
covered by the term. It merely provides for the payment of the 
rent. Mr. Dunne’s argument must really amount .to this, that 
because he suggests there is an inconsistency between the provision 
with regard to the payment of rent and the provision with regard 
to the length of the term, there must be implied an agreement to 
exclude the operation of section Iro. 


Now the answer seems to bethat the section in terms applies 
unless there is an express agreement to the contrary, and no express 
agreement to the contrary can, in fact, be found in the lease in 
question. 


That being so, it must be taken that the lease ended at midnight 
on the rst of June, 1925, and that any notice to determine there- 
after given must be a notice to quit expiring with the month ending 
at midnight on the first day of any month, The notice in fact given 
on the rst of February, 1928, clearly is a notice in regard to the rst 
of March, 1928, and not in regard to the 2zgth of February, 1928. 
It, therefore, is a notice which, in the language of section 106, 
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expired with the end of a month of the tenancy, because the month 
of the tenancy expired at midnight on the rst of March, r928. 

The High Court in its appellate jurisdiction decided in the res- 
pondents’ favour (in their Lordships’ judgment rightly), although 
they have based their conclusion not upon section 110, to which 
their attention does not appear to have been called, but upon the 
rule of English law which appears from the cases cited to them. e 

In the result, therefore, their Lordships are of opinion that 
the appeal fails, and they will humbly advise His Majesty accord- 
ingly. The appellants must pay the respondents’ costs of the 
appeal. 


T. L. Wilson & Co.: Solicitors for the Appellants, 
Sanderson, Lee & Co.: Solicitors for the Respondents. 
K. J. R Appeal dismissed, 


Present: Lord Wright, Sir Lancelot Sanderson and 
Sir Dinshah Mulla. 


HAJI MOHAMMAD AFZAL KHAN 
Y; 
MALIK ABDUL RAHMAN AND OTHERS. 


[ ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE NORTH-WEST FRONTIER Province] 


Mortgage by one of several co-Sharers—Allotment of mortgaged property, on 
subseq uent partition, to the other co-sharers-—Mortgagee's remedy—Ctvil 
Procedure Code, (Act V of 1908), Sec. 64-—~Transfer pursuant to a decree 
Jor partition passed upon a private award, not a private transfer within 
the meaning of the section. 


Where one of several co-sharers mortgages his undivided share in some of 
the properties held jointly by them, and thereafter on a partition the mortgaged 
properties are allotted to the other co-sharers, the mortgagec’s sole right is to 
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proceed against the properties allotted to the mortgagor in lieu of his undivided 
share : Byjnath Lall x. Ramoodeen Chawdry, (1) followed. 


A transfer of property made pursuant to a decree for partition based upon an 
award is a transfer under an order of the Court and not a private transfer within 
the meaning of Section 64 of the Civil Procedure Code and cannot therefore be 
treated as void as against the claim of the attaching creditor, and it is immaterial, 
for this purpose, that the award was made on a private agreement to refer, ie. 
«hcre the matters in difference were referred to arbitration without the inter- 
vention of the Court. 

Appeal No. 102 of 1931 from a decree of the Court of the 
Judicial Commissioner, North-West Frontier Province, dated the 
tst July 1930, reversing a decree of the Subordinate Judge of 
Peshawar, dated the 2and November 1929. 


The facts of the case are fully set out in their Lordships’ judg- 
ment, 


The following authorities were referred to during the arguments : 
Byjnath Lall v. Ramoodeen Chowdry (1); Qurban Ali v. Ashraf Ali 
(2) ; Kasi Viswanatham Chettiar v. Ramaswami Athitha Nadar (3) 
and P. S. Narayana Aiyar vy. Biyari Bivi (4). 

Dunne, K. C, Narasimham and K. Shrinivas Rao for the 
Appellant, 

DeGruyther, K. C., and J. M. Parikh for the Respondents, 

Their Lordships’ judgment was delivered by 

Sir Dinshah Mulla :—The questions involved in this appeal 
relate to the effect of a partition of joint properties effected by a 
decree, where the decree is one made on an award, on a prior 
mortgage and a prior attachment of the share of one of the co- 
owners in some of the properties. 


Haji Malik Rahman, a Mahommedan, died in or about 1910, 
leaving a will dated the rath June, 1910, whereby he devised 
certain immovable properties to his son Malik Mohib Ali, who is 
the third respondent in this appeal, and his two grandsofs Sardar 
Ali and Sabz Ali, in three equal shares. On the death of Haji 
Malik Rahman, the third respondent entered into possession of 
the properties and recovered the rents and profits thereof on 
behalf of the family. Sabz Ali died in 1914 leaving two children, 
who are the first and second respondents in this appeal, and on 
his death his one-third share in the above-mentioned properties 


(1) (1874) L. R. 11. A. 106; a1 W. R. 233, 
(a) (882) I. L. R. 4 All. arg (F. B.) 


(3) (1919) 35 M. L. J. 441. 
(4) (1921) I, L. R. 45 Mad, 103; 41 M. L. J. 557. 
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passed to them. The first and second respondents were both 
minors at the date of their fathers death and also at the date 
of the suit out of which the present appeal arises. 

On the 26th April, 1923, the third respondent and his son 
Sardar Ali executed a mortgage of some of the properties in favour 
of the appellant to secure payment of Rs. 1,00,000, lent and 
advanced to them by the appellant. The mortgage purported 
to be one with possession. | 

On the same day the appellant granted a lease of the 
mortgaged properties to the mortgagors at an annual rent of 
Rs. 12,000. 

Some time thereafter Sardar Ali died without leaving any 
issue, and on his death his one-third share passed to his father, 
the third respondent, as his heir. The third respondent thus 
became entitled to a two-thirds share in the properties, the 
remaining one-third being the share of the first and second 
respondents. 

The rent under the lease fell into arrear, and the appellant 
obtained three decrees for arrears for various periods against the 
third respondent, and in execution of the decrees attached four 
immovable properties, being properties other than those com. 
prised in the mortgage, but forming part of the properties 
bequeathed by the will of Haji Malik Rahman, 

Subsequently, on the roth August, 1926, Musammat Tajwar 
Sultan was appointed guardian of the person sand property of 
the first and second respondents. Soon after her appointment she 
demanded their one-third share in all the properties from the 
third respondent. This was followed by a reference to arbitration 


on the 4th September, 1926, and an award was made on the 


yth January, 1927. The third respondent made a statement 
before the arbitrators, but he did not disclose the mortgage to 
them. By their award the arbitrators awarded to the first 
and second respondents in lieu of their one-third share and the 
mesne profits thereof (r) some of the properties comprised in the 
mortgage, and (2) all the four properties attached as aforesaid. 
On the roth February, 1927, a decree for partition was passed 
in terms of the award under clause 21, of Schedule II of the Civil 
Procedure Code, and the first and second respondents were in 
execution of the decree put in possession of the properties allotted 
to them. Itis ypon the effect of this award and decree that the 
decision of the questions in this appeal depends. 

Subsequently an application was made on behalf of the first 
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. 
and second respondents under Order 21, rule 58, of the Code, to 
release the four properties from attachment, and the attachment 
was raised by an order dated the 18th January, 1928. 
Thereupon, on the 13th December, 1928, the appellant brought 
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Subordinate Judge of Peshawar to establish his right to attach 
athe two-thirds share of the third respondent in the four properties, 
and fora declaration that he was entitled to proceed against 
: the mortgaged properties to the extent of the two-thirds share 
of the third respondent in them. The plaint stated that the 
arbitration proceedings were collusive, and that even if they were 
not, neither the award nor the decree made on it could affect the 
appellant’s rights under the mortgage or the attachment, as they 
both were ofa date prior to the reference to arbitration. Ft would 
appear from the plaint that the appellant conceded that neither 
the mortgage nor the attachment was binding on the one-third 
share of the first and second respondents, 

The Subordinate Judge held that the arbitration proceedings 
were collusive, and passed a decree for the appellant on the 22nd 
November, 1929. 

On appeal the Court of the Judicial Commissioner, North- 
West Frontier Province, considered that the suit was one under 
Order 21, rule 63, of the Code, and that no claim in respect of 
the mortgage could be included in such a suit, and the claim 
was accordingly not entertained. As to the attachment they held 
that there was no evidence to show that the award was obtained 
by fraud, and that the order releasing the properties from attach- 
ment was therefore correct. Accordingly they reversed the 
decree of the Subordinate Judge, and dismissed the plaintiffs 
suit. It is from this decree that the present appeal to His Majesty 
in Council has been brought. 

Two contentions were raised on behalf of the appellant before 
their Lordships. The first was that where one of several co-sharers 
mortgages his undivided share in some of the properties held 
jointly by them, and the properties so mortgaged are allotted on 
a partition by arbitration without the intervention of the Court 
to the other co-sharers, the partition, being subsequent in date 
to the mortgage, cannot affect the rights of the mortgagee to 
enforce his charge against the share of the mortgagor in the 
mortgaged properties. The second was that where the interest of 
one of several co-sharers in some of the properties held jointly 
by them is attached in execution of a decree against him, 
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and those properties are subsequently allotted to the other co- 

sharers on a partition by arbitration without the intervention of 

the Court, a transfer by the judgment-debtor of the interest so 

attached to the other co-sharers is a private transfer within the 

meaning of section 64 of the Civil Procedure Code, and therefore 

void as against the claim of the attaching creditor, even if the 

transter was made pursuant to a decree passed on the award.. 
It was not contended before their Lordships that the partition 

was unfair or that it was made with the object of defrauding the - 
appellant. 

The respondents abandoned before their Lordships the con- 
tention as to misjoinder of claims that had prevailed with the 
Appellate Court, and invited their Lordships to decide the question 
in respect of the mortgage on its merits. 

As regards the first point, their Lordships are of opinion 
that where one of two or more co-sharers mortgages his undivided 
share in some of the properties held jointly by them, the mortgagee 
takes the security subject to the right of the other co-sharers to 
enforce a partition and thereby to convert what was an undivided 
share of the whole into a defined portion held in severalty. If 
the mortgage, therefore, is followed by a partition, and the mort- 
gaged properties are allotted to the other co-sharers, they take 
those properties, in the absence of fraud, free from the mortgage, 
and the mortgagee can proceed only against the properties allotted 
to the mortgagor in substitution of his undivided share. This 
was the view taken by the Board in Byjnath Lall v. Lamoodeen . 
Chowdry (1). In that case the partition was made by the Collector 
under Regulation XIX of 18:4 (Bengal), and the mortgagee 
was seeking to enforce his remedy not against the properties 
mortgaged to him, but against the properties which had been 
allotted to the mortgagor in lieu of his undivided share; but the 
Board held that not only he had a right to do so, but that it was 
in the circumstances of the case his sole right, and that he could 
not successfully have sought to charge any other parcel of the 
estate in the hands of any of the former co-sharers. Their Lord- 
ships think that the principle enunciated in that case applies 
equally to a partition by aroitration such as the one in the present 
case. Their Lordships are therefore of opinion that the appellant 
is not entitled to enforce his charge against the properties allotted 
to the first and second respondents. ‘The third respondent (the 


(0) (1874) TAR. II. A. 106, 
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mortgagor) has not appeared before their Lordships, and their Lord- 
ships express no opinion as to any other rights which the appellant 
may have in respect of his mortgage. 

It was brought to their Lordships’ notice that on the 27th 
October, 1926, a suit had been brought by the appellant on the 
mortgage in the Court of the Subordinate Judge of Peshawar, 
yand that a decree for money was passed in his favour on the 
‘27th February, 1928, which was altered into a mortgage decree 
on the agth January, 1931. No argument was addressed to their 
Lordships as to the effect of these proceedings on the present suit, 
and their Lordships express no opinion as to this either. 

The second question falls to be decided under section €4 of 
the Civil Procedure Code, which is as follows :~— 


“Where an attachment has been made, any private transfer or 
delivery of the property attached or of any interest therein... . 
contrary to such attachment, shall be void as against all claims 
enforceable under the attachment.” 

A decree for partition may be made (r) ina suit for partition 
heard and decided by the Court itself; or (2) it may be made 
on an award in a similar suit, where the matters in difference 
between the parties to the suit are referred to arbitration by an 
order of the Court made on the application of the parties; or 
(3) it may be made on an award, where the matters in difference 
are referred to arbitration without the intervention of the Court, 
as in the present case. 

It was not disputed before their Lordships that a transfer of 
property made pursuant to a decree in the first two cases was 
not a “private” transfer. But it was argued that a transfer 
made pursuant to decree in the third case stands on a different 
footing, for the proceedings in that case originate not with a suit 
but with a private agreement to refer, and the transfer, therefore, 
must be regarded as a private transfer within the meaning of 
section 64 and void aS against the attaching creditor. Their 
Lordships are unable to accept this argument. They think that 
a transfer made pursuant to a decree in the third case is as 
much a transfer under an order of the Court as a transfer in the 
first two cases, and not a private transfer. As in the first two 
cases, so in the third, if the party against whom the decree is 
passed fails to transfer the property as required by the decree, 
the transfer may be enforced by proceedings in execution, and 
this is what actually happened in the present case, The third 
respondent did not deliver possession to the first and second 
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A 
respondents of the properties alldtted to them under the decree 
until after execution had been taken out against him. Sucha 
transfer cannot be said to be a private transfer within the meaning 
of section 64, because the initial step which led eventually to the 
decree was not a suit for partition, but an agreement to refer 
the question of partition to arbitration. Their Lordships, therefore, 
consider that the appellant is not entitled to proceed in execution 

against the properties allotted to the first and second respondents. 

In the result, their Lordships are of opinion that this appeal 
fails, and that it should be dismissed, and their Lordships will 
humbly advise His Majesty accordingly. The appellant must pay 

the costs of the first and second respondents before this Board. 


R. S. Nehra: Solicitor for the Appellant. 
T. L. Wilson & Co.: Solicitors for the Respondents. 


K. JR Appeal dismissed, 


PRESENT: Zord Wright, Sir Lancetot Sanderson and 
Sir Dinshak Mulla. 


MOHAMMAD ASLAM KHAN AND OTHERS 
v. 
KHAN SAHIB MIAN FEROZE SHAH, 


[On APPEAL FROM THE Hic Court or JuDICATURE 


at Fort WILLIAM IN BENGAL.] 


Specific Relief Act (I of 1877), Sec, 27 (b)—Specific performance of agreement 
for sale, not enforceable as against a subsequent bona fide purchaser without 
notico—LEffect of constructive notice-—-Omission to make reasonable engut- 
rtes——Mesne profits allowed, though not claimed tn the plaint—Opportuntty 
to exercise an admitted right of pre-emption, 


On the 1st May 1921 the defendant entered into an agreement to sell his land 
to the plaintiff. Subsequently, on the 3rd April 1922 the defendant sold the same 
Jand to the appellants. In a suit brought by the plaintiff for spevific performance 
of the agreement of the Ist May 1921 against the defendant and the appellants, 
the appellants pleaded that they were bona fide transferees for value without 
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notic@ of the original contract and were consequently protected by exception (b) 
in section 27, Specific Relief Act. 

Held, (leaving open the question as to the party upon ‘whom the onus as to 
nolice rested) that upon the evidence, as a whole, the circumstances were such as 
to put the appellants upon enquiry, and that if reasonable enquiries had been made 
by them before the deed of sale of grd April 1922 was executed by the defendant 
in their favour, they must have become aware of the prior agreement of sale, dated 
the 1st May 1921 between the plaintiff and the defendant. The appellants, 
therefore, not being transferees without notice of the original contract, were not 
Protected by clause (b) of section 27, Speeific Relief Act, and the plaintiff was 
entitled to a decree for specific performance of the agreement of May 1921 against 
the defendant as well as against the appellants. 

Held, further, that the plaintiff should have leave to amend his plaint by 
claiming mesne profits, and, on such amendment, a decree for mesne profits should 


be passed in his favour for such period as the Board, in the peculiar circumstances 
of the case, considered just. 


Held, also, that the appellants (who as the defendant's collaterals and co- 
sharers had admittedly a right of pre-emption in respect of the sale of May 1921) 
should have an opportunity, within six months of His Majesty’s Order-in-Council, 
of exercising their right of pre-emption by paying to the plaintiff the purchase 
price fixed in the agreement of May 1921, and that meanwhile the aforesaid decree 
for specific performance should not be enforced against them. 

Appeal No. 79 of 1931, by special leave, against (a) an 
Order dated the 18th January 1930, of the Court of the Judicial 
Commissioner, North-West Frontier Province, Peshawar, amending 
a decree dated the 11th November 1925 of the same Court ; (b) 
the amended decree of the same Court, dated the 18th January 
1930, and (c) an Order dated the 26th June 1930 of the same 
Court, in execution granting mesne profits to the respondent. 

The main question for determination on the appeal was whether 
under the Specific Relief Act, 1877, section 27 (b) the appellants, 
who claimed to be subsequent purchasers for value without notice, 
were entitled to the protection afforded by clause (b) of that 
section. The facts of the case are sufficiently fully set out in their 
Lordships’ judgment. 


Dunne, K. C. and J. M. Pringle for the Appellants. 


The burden of proof lay on the plaintiffrespondent to establish 
that we had notice of the prior agreement of sale: Zhe Official 
Receiver y. P. L. K. M. R. M., Chettyar Firm (1), 

DeGruyiker, K. C. (with Parikh) for the Respondent. 

The appellants must be deemed to have had notice. Wilful 
abstention from an enquiry is tantamount to constructive notice : 


(1) (1930) L. R, 581, A. 115; 95 C. W. N. 577 ; 53 C. L. J. 373. 
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Refers to the definition of notice in section 3 of the Transfer of 
Property Act, and to Baburam v. Madhab Chandra (1); Himatlal 
Motilal x. Vasudeo Ganesh Mahaskar (2) Gobind Chunder v. 
Doorga Persaud (3); Varden Seth Sam v. Luckpatty Royjee 
Lallah (4). 


Dunne, K. C. replied. h 
Their Lordships’ judgment was delivered by i 


Sir Lancelot Sanderson :—This is an appeal by specia 
leave from a judgment and decree of the Judicial Commissioner 
of the North-West Frontier Province dated the 18th January, 
1930, amending a decree dated the 11th November, 1925, as 
well as from the decree as amended and the subsequent order 
dated the 26th June, 1930, in execution granting mesne profits to 
the plaintiff respondent. 

The suit was brought on the rath May, r922, by the plaintiff, 
K.S. Mian Feroze Shah in the first instance against Mohammad 
Afzal Khan praying for a decree for possession of certain lands 
in the villages of Ahmadabad and Narai by specific performance 
ofan alleged agreement dated the rst May, 1921, by means of 
the execution and registration of a sale deed and for the recovery 
of the sum of Rs. 4,520 and for such other and further relief as the 
Court might deem equitable. 

The defendant, Mohammad Afzal, pleaded in his written 
statement, among other pleas, that he had parted with his rights 
and possession in the lands in the said village of Ahmadabad 
to M. Aslam Khan, Musammat Khaperai and Musammat 


.Mashala. 


Consequently the three last named persons were added as 
defendants. | 

They are the appellants in this appeal, and they will hereinafter 
be referred to as the appellants. 

Attar Singh, who was alleged to be a mortgagee, was added 
as a defendant, but it appears that the District Judge decided 
not to deal with the rights of the alleged mortgagee but to 
confine his decision to the case against the appellants. The 
alleged mortgagee has not been represented in this appeal and 
no question as to his rights has been raised before their Lord- 
ships, 

(1) (1913) I. L. R. 40 Cale. 565 (569). 

(2) (1912) I. L. R. 36 Bom, 446. 


(3) (1874) 22 W. R. 248 (252). 
(4) (1862) 9 M. I. A. 307 (322, 323). 
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hed District Judge of Peshawar decided that the 
as not entitled to specific performance of the alleged 
but that he was entitled to recover from the defen- 
Tohammad Afzal the sum of Rs. 53, 900, which he 
the defendant Mohammad Afzal had borrowed from the 
tif. 5 

The plaintiff appealed against the District Judge’s judgment 
nd decree to the Judicial Commissioner of the North-West 
Frontier Province, who, on the 11th November, 1925, allowed 
the appeal, set aside the decree of the District Judge and granted 
to the plaintiff a decree for specific performance of the agree- 
ment dated the ist May, 1921, against the defendant Moham- 
mad Afzal in respect of the lands mentioned in the Judicial 
Commissioner’s decree. He made no order as to the recovery 
of the sum of Rs. 4, $20, on the ground that it had not been 
demanded in the appeal. No appeal has been filed by the 
plaintiff against the Judicial Commissioner’s order as to the sum 
of} Rs. 4,520, and their Lordships need not refer to this matter 
again. 

The Judicial Commissioner ordered that the costs of the 
appeal should be paid by Mohammad Aslam Khan, Musammat 
Khaperaiand Musammat Mashala only. It is to be noted that 
although the appellants were added as defendants in the suit, 
the plaint was not amended, and that consequently no relief was 
prayed against them, that the Judicial Commissioners decree 
granted specific performance of the contract against the defendant 
Mohammad Afzal only, and that although no relief was granted 
against the appellants, they were directed to pay the costs:of the 
appeal, f 
The decree of the Judicial Commissioner, to say the least of 
it, may be described as inconsistent. In January, 1926, the 
plaintiff applied to the District Judge fcr execution of the above- 
mentioned decree, the application was to the effect that all the 
defendants in the suit should execute and get registered a sale 
deed in favour of the plaintiff and should deliver possession of the 
lands in suit. 

The appellants applied to the Judicial Commissioner for leave 
to appeal to His Majesty in Council against his decree of the 11th 
November, 1925, and leave was granted.in October 1926. Execu- 
tion of the decree was stayed on the condition that the appellants 
should give security for mesne profits of the lands during the period 
of the pendency of the appeal. 
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The appellants did not proceed with their appeal 
in Council, which was dismissed for want of prosecution) 
December, 1928, 

It was alleged by the appellants, but not proved, that the r 
for their not proceeding with the appeal to His Majesty in Council; 
was that they were advised that the relief granted by the Judicial 
Commissioner in the decree of the rzth November, 1925, was' 
against Mohammad Afzal only and that it did not affect the 
appellants. 

In April, 1929, the plaintiff renewed his application to the District 
Judge for execution of the decree of the r1th November, 1925 ; the 
appellants filed objections to the application. 

The District Judge, on the 26th August, 1929, held that the 
Judicial Commissioner in his decree used the words “a decree for 
the specific performance of the agreement against Mohammad Afzal” 
in a comprehensive sense and that the phrase included more than 
the execution of the sale deed. He therefore decided that the decree 
could be executed not only against Mohammad Afzal but also against 
the appellants. 

Against this decision of the District Judge, the appellants in 
October, 1929, appealed to the Judicial Commissioner, and in 
December, 1929, the plaintiff applied to the Judicial Commissioner 
for amendment of his decree of the 11th November, 1925. 

The Judicial Commissioner heard the appeal and the application, 
and on the r8th January, 1930, he delivered one judgment which 
covered both matters. He granted the plaintiffs application for 
amendment, holding that he had jurisdiction to make the amend- 
ment under section 152 of the Civil Procedure Code. After the 
amendments the decree was for “ specific performance of the agree- 
ment dated rst May, 1921, and for possession of the suit land against 
all defendants. ” 

The Judicial Commissioner held that, in view of his decision 
that the decree should be amended as above-mentioned, it was 
not necessary for him to decide whether the District Judge in his 
order of the 26th August, 1929, rightly interpreted his decree of 
the 11th November, 1925, and he formally upheld the District 

Judge’s order. 

On the 28th January, 1930, the District Judge directed that the 
execution of the decree should proceed, and on the oth November, 

930, the plaintiff obtained possession of the lands in suit, The 
ellants applied to the Judicial Commissioner for leave to appeal 
i Majesty in Council but the application was refused on the 
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North-West Frontier, Province, on sth December, rg2r. From 
that date onwards Mohammad Afzal, who had hitherto been 
in alliance with Feroze Shab, began to side with his relatives. 
On and March, 1922, he sold his house and Hujra to Mohammad 
Aslam Khan, his first cousin. On 3rd April, 1922, he sold the 
land in Ahmadabad (which was covered by the above-mentioned 
agreement) to Mohammad Aslam Khan and his (Mohammad 
Afzal’s) stcp-mother and step-sister who are the appellants in 
this appeal. 

Part of the consideration of the sale of 3rd April, 1922, was land 
belonging tothe appellants in the village of Kot Jhungra. On 
the 7th December, 1922, Mohammad Afzal sold part of this Kot 
Jbungra land to another first cousin Dost Mohammad Khan, and 
some time later he sold the remainder of the same land to the same 
cousin. 

On the issues raised in the case the Judicial Commissioner 
held (1) that Mohammad Afzal was not insane or under the 
influence of the plaintiff, but that he was reckless and grossly 
extravagant ; (2) that the sum of Rs. 53,900 had been paid by 
the plaintiff to the defendant Mobammad Afzal; (3) that the 
agreement of rst May, 1921, amounted to a legal contract capable of 
enforcement as such; (4) that the parties did intend to act upon 
the agreement. 


None of the above-mentioned decisions of the Judicial Commis- «* 


sioner have been disputed in this appeal, and it therefore falls to be 
decided upon the assumption that the above-mentioned findings are 
correct. 

The important question arises upon the next issue considered by 
the Judicial Commissioner, viz., whether the appellants were pro- 
tected by the exception contained in clause () of section-27 of the 
Specific Relief Act, 1877. The section is as follows :— 


“ Except as otherwise provided by this Chapter specific perform- 
ance of a contract may be enforced against (a) either party thereto ; 
(b) any other person claiming under him bya title arising sub- 
sequently to the contract, except a transferee for value who 
has paid his money in good faith and without notice of the original 
contract, ” 

Their Lordships have no doubt on the facts of this case that 
specific performance of the contract of the rst May, r92r, could 
have been enforced by the plaintiff against the defendant Mohammad 
Afzal but for the fact that he had transferred the lands, covered by 
the sale of the 3rd April, 1922, to the appellants ; further, that the 
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appellants are persons claiming under the said defendant by a title 
arising subsequently to the said contract between the plaintiff and 
Mobammad Afzal. The question therefore arises whether the 
appellants were transferees for value who had paid their money in 
good faith and without notice of the original contract. 

It was alleged that the appellants had paid Rs. 10,000 to 
Mohammad Afzal before the execution of the sale deed of the 
3rd April, 1922. The balance of that part of the consideration, 
which was to be paid in money, viz., Rs. 17,950, admittedly had not 
been paid. 

The Judicial Commissioner was of opinion that the passing of the 
consideration of Rs. 10,000 was “a matter of some doubt” he did 
not, however, decide'that it was not paid. His finding was that the 
appellants had notice of the agreement of the rst May, 1921, 
between Mohammad Afzal and the plaintiffs, and that it was difficult 
to ascribe to them the character of Jona fide purchasers, He there- 
fore held that the appellants were not protected by clause (4) of 
section 27 of the Specific Relief Act. 

Their Lordships, after examination of the evidence, are not pre- | 
pared to hold that the sum of Rs. 10,000 was not paid by the appel- 
lants to Mohammad Afzal, though they.are not surprised at the 
doubt which was expressed by the Judicial Commissioner with 
respect to that matter. 

There remains the question whether the appellants had actual 
or constructive notice cf the agreement of the 1st May, 192x, at 
the time when the deed of sale of the 3rd April, 1922, was 
executed. 

A question was raised as to the party upon whom the onus 
in respect of this matter rested. Their Lordships do not consider 
it necessary to enter upon a discussion of the question of onus 
because the whole of the evidence in the case is before them and 
they have no difficulty in arriving ; at a conclusion in respect 
thereof. 

The Judicial Commissioner held that the appellants must have 
known on the 3rd April, 1922, of the agreement which Mohammad 
Afzal had made with the plaintiff on the rst May, 1921. Their - 
Lordships are not prepared to hold that the Judicial Commissioner’s 
finding in this respect was wrong. There was evidence upon which 
he might arrive at that conclusion. 

However that may ‘be, their Lordships upon consideration of 
the whole evidence, both verbal and documentary, are clearly of 
opinion that the circumstances connected with Mohammad Afzal’s 
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dealings with his property, which were undoubtediy known to the 
appellants, were such as to put the appellants upon enguiry, and that 
if reasonable enquiries had been made by the appellants before the 
transaction of the 3rd April, 1922, they must have become aware of 
the agreement between the plaintiff and Mohammad Afzal of the rst 
May, 1921, 

e The appellants therefore cannot predicate of themselves that 
they are transferees without notice of the original contract within 
the meaning of the exception in section 27(4) of the Specific Relief 
Act of 1877. 

As already mentioned the whole matter is before their Lordships 
on this appeal, and it is open to themto make the proper order in 
-view of the above-mentioned conclusions. They are of opinion that 
the plaintiff should have a decree for specific performance of the 
agreement of rst May, 1921, against the appellants as well as against 
Mohammad Afzal, subject to the appellants’ right of pre-emption, 
which will be referred to hereinafter. i 

In view of the above-mentioned conclusions itis not necessary 
for their Lordships to express, and they do not express, any opinion 
upon the question whether the Judicial Commissioner on the facts of 
this case had jurisdiction under the provisions of section 152 of the 


Civil Procedure Code, on the 18th January, 31930, to amend his 


decree of the 11th November, 1925. 

It was agreed by the learned counsel that the appellants had a 

right of pre-emption in the lands comprised in the agreement of 

“the rst May, 1921. The terms upon which the decree for specific 
performance should be made are in the discretion of their Lordships, 
and they direct that the decree for specific performance already 
mentioned, shall not be enforced if the appellants exercise their 
right of pre-emption and pay to the plaintiff the sum of Rs. 49,380 
within six months from the date of His Majesty’s Order in Council. 
The above-mentioned sum isthe amount alleged by the plaintiff 
in his plaint to be the price of the lands according to the rate fixed 
in the agreement. If and when the said sum is paid to the plaintiff 
by the appellants, the plaintiff must give up possession of the above- 
mentioned lands to the appellants. 

There remains the question of the mesne profits. There is no 
claim for mesne profits in the plaint, but their Lordships are of 
opinion that the plaintiff should have leave to amend his plaint 
by claiming mesne profits and upon such amendment being made 
a decree for mesne profits should be passed. The period in respect 
of which mesne profits should be allowed remains to be considered. 
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The amendment of the Judicial Commissioners decree was not 
made until the 18th January, 1930, and the plaintiff obtained posses- 
sion by way of execution on the gth November, 1930. The facts of 
this case are so peculiar and out of the ordinary that their Lordships 
are of opinion that the decree for mesne profits, if made after 
amendment of the plaint, should beconfined to the mesne profits 
accruing during the period from the 18th January, 1930, to the oth 
November, 1930. The amount of such mesne profits will necessitate 
an enquiry in India, unless the amount can be agreed upon by the 
parties. 

In the result their Lordships are of opinion that the decree of 
the District Judge dated the 28th June, 1924, the decree of the 
Judicial Commissioner dated the 11th November, 1925, the decree 
of the Judicial Commissioner dated the 18th January, 1930, and the 
decree of the Judicial Commissioner of the 26th June, 1930, be set 
aside except in so far as the decrees contain directions as to costs, 
which directions shall stand. Further, they are of opinion that a 
decree should be made in favour of the plaintiff respondent against 
Mohammad Afzal and the appellants for specific performance of 
the agreement of the rst May, 1921, and, if the plaint be amended, 
for mesne profits upon the terms and conditions hereinbefore 
mentioned. 

Any directions, which may be necessary for carrying out the 
terms of the Order in Council, should be made by the Judicial 
Commissioner who will have discretion as to the costs relating to 
such directions. 

Their Lordships will humbly advise His Majesty accordingly. 
The appellants must pay to the piaintiff respondent his costs of this 
appeal. 

Rankin, Ford and Chester: Solicitors for the Appellants. 

T. L. Wilson & Co.: Solicitors for the Respondents, 


K. J. R Appeal allowed. 
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Present: Lord Blanesburgh, Lord Russell of Kiilowen and 
Sir Dinshah Mulla. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
Y. 
VELIVELAPALLI MALLAYYA AND OTHERS. 


[On APPEAL FROM THE HIGH Court OF JUDICATURE AT 
MADRAS. | 


Inam grant—Extent of. 


Where the question in issue was as to the extent of an ancient inam grant O 
certain lands to a temple, and the original grant was lost but confirmed in 186° 
by the Inam Commissioner : 


Held, upon a consideration of the documentary evidence, that the whole 
village in suit was settled i in favour of the temple as inam. 

Consolidated Appeal. No. 117 of 1929 from a judgment and 
two decrees, dated the roth December 1926, of the High Court 

` of Madras, modifying a judgment and two decrees, dated the 24th 

December, 1921, of the Court of the Subordinate Judge of Rajah- 
mundry, and made in original suits Nos. 72 and 73 of 31919. 

The main questions for determination on the appeal were — 


1. Whether the respondents (archakas of a temple) were 
entitled to hold possession of lands, the subject matter of suit 
No, 72 of 1919, as rent-free inam lands, ie., without the payment 
of any assessment to Government, and 


2. Whether the respondents were liable to pay water-rate - 


on the lands the subject-matter of suit No. 73 of 1919. 


The High Court having decided in favour of the plaintiffs- 
respondents, the defendant (Government) appealed to His Majesty 
in Council. 

DeGruyther, K. C. and Wallach for the Appellant, 

Dawson Miller, K. C. and Narasimham for the Respondents, 

Their Lordships’ judgment was delivered by 

Sir Dinshah Mulla::—The principal respondents in this appeal 
are the archakas of the temple of Sri Krita Kritya Rameswara- 
Swami Varu in a place known as Gudimala Khandrika which forms 
part, as would appear from a survey map presently to be referred 
to, of the village of Rameswaram, situated in the Godavari district. 
Years: ago, a grant was made of certain lands in Gudimala 

Khandrika to the temple as inam, but the grant is lost and its 
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origin is not known. In 1860 the grant was confirmed by the 
Jnam Commissioner, subject to the ¡payment of a quit-rent of 
Rs. 20 per year, and a title deed was issued to the temple, which, 
however, is not forthcoming. The main question in the appeal 
is as to the extent to which the grant was confirmed. 

It is usual to divide inams into two classes, namely, (1) major 
and (2) minor. Technically, a major inam is a whole village of 
more than one village, and a minor inam is something less than 
a village. A Khandrika means a small hamlet. It is a large 
block of. land granted as fuam, less than a village, but much 
larger than an ordinary inar. See Mr. Maclean’s Manual of the 
Administration in the Madras Presidency, Vol, III. 

The first regular revenue survey in the Godavari district began 
in 1858. Demarcation and classification were completed in 1860-6x, 
and field measurements in 1862. The survey: map of the Rames- 
waram village was completed in 1862, and the total area of the 
Village is stated on the map to be 3,860 acres, 

It would appear from the d4vdand accounts of the Rames- 
waram village that before the survey of 1858 the extent of the 
village, as well as of Gudimala Khandrika, was expressed in 
putties, a local measure, the extent of the village being 307 odd 
putties, and that of Gudimala Khandrika, 70 odd gutHes. There 
is nothing to show the extent of the village or of the Khandrika `` 
in acres before that date, nor is there any direct evidence as 
to the rate of conversion from giwties into acres prevailing at that 
time. 

In 1860, when the grant was confirmed, the extent of Gudi- 
mala Khandrika was specified in the Znam Register both in putties 
and in acres, the extent in putties being 70 and a fraction, as in 
the dhiudand accounts, and that in acres being 560'79. It would 
appear from these figures that the rate of conversion then adopted 
by the Znam Commissioner was 8 acres per putti. But the temple 
has been in possession at least since 1860 of the whole of Gudi- 
mala Khandrika, and ‘it paid only Rs. 20 per annum for the whole 
land in its possession until 1917. 


As has already been stated, the extent of the Khandrika in 


-local measure was 7o purties and odd. At the resurvey and resettle- 


ment of rgco-or it was found, excluding Government poramboke, 
to be 1,837°40 acres. If 70 putifes and odd be regarded as 
equivalent to 1,837'40 acres, the rate of conversion would be 
27°35 acres per putti, and not 8 acres per putti, which was the rate 
adopted by the Znam, Commissioner.. The main. question in the 
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appeal is as tothe extent to which the imam was settled in 1860, 
whether it was 560'79 acres as stated by the appellant, or 1,837'40 
acres as claimed by the respondents, ‘This involves a subsidiary 
question whether the proper rate of conversion is 8 acres per puffi 
as alleged by the appellant, or 27.35 acres per guts as contended 
by the respondents. The respondents say that the Jam Commis- 
‘sioner erroneously converted guffies into acres at the rate of 8 
acres per putti. 


The ivam consists partly of wet and partly of dry land. As 
in the case of the ta, so in the case of wet land, the extent in 
the Zzam register is described both in gufties and in acres, the 
extent in pytfies being 5134, and that in acres 400 which obviously 
is a mistake for 412. Here again the rate of conversion adopted 
by the Jam Commissioner was obviously 8 acres per putti. If 
the rate were taken at 27°35 acres per puffi, the extent in acres 
would be “1,408. One of the questions in the appeal is whether 
the temple is entitled to hold 412 acres only free of water-cess 
as is the case for the appellant, or 1,408 acres as claimed by the 
respondents, 


No demand was made by the revenue authorities of any 
assessment or water-cess against the temple until rgr7. In that 
year the Board of Revenue passed a resolution to the effect that 
what was settled by the Jam Commissioner was not a whole 
but a minor inawm, that the extent of the iam so settled was 
560.79 acres only, and that the excess in the possession of the 
temple should be charged with full assessment. By the same 
tesolution it was, determined that the extent of wet land included 
in the ina was 412 acres only, and that irrigation by the temple 
of any area in excess thereof should be charged with water-cess. 
The Board, in fact, took their stand on the extent as expressed 
in the Znam Register in acres. Effect was given to this resolution 
by. the Collector of Godavari, and the respondents had to pay the 
assessment and water-cess imposed by the Collector. 


` Thereupon the respondents brought two suits out of which 
the present appeal arises against the appellant (who was the 
- principal defendant in them both) on the 24th October, 1919, 
in the Court of the Subordinate Judge of Rajahmundry, one 
for a’ declaration ‘that the whole village of Gudimala Khandrika 
was settled as inam, and not 560°79 acres only, and the other 
for a declaration that the extent of the wet land was 1,688 acres 
(being the extent given in the Adanga? account of the Khandrika 
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for, 1901), and not 412 acres only. The respondents also asked 
in each suit for an injunction and other relief. ‘ 

The appellant filed a written statement in each suit, repeating 
in substance the resolution of the Board of Revenue of 1917. 

The Subordinate Judge heard both the suits together, and 
delivered one judgment in both. He held that what was settled 
by the /wam Commissioner was not a whole but a minor inam? 
that the extent of the iat was 560'79 acres, and that of the wet 
land was 412 acres, and he passed a decree in each suit dismissing 
the suit with costs. 

On appeal the High Court at Madras reversed the decrees of 
the Subordinate Judge. They held that the whole village of 
Gudimala Khandrika was settled as tam, and that the extent of 
the fuam was 1,837°'40 acres, As to wet land they held that 
its extent was 5134 pufties as given in the Znam Register, and 
that it should be converted into acres at the rate of 27°35 acres 
per putti, and that the extent so converted was 1,408 acres, | 
Accordingly, they passed a decree in each suit in favour of the 
plaintiffs-respondents. The defendant-appellant has appealed from 
these decrees to His Majesty in Council, and the appeals have 
been consolidated and heard as one appeal. 

It was argued before their Lordships on behalf of the appellant 
that the extent of the inam as- given in acres in the Znam Register 
was conclusive, and that the learned Judges of the High Court 
erred in referring to the area in puffies and in converting it into 
acres at the rate of 27°35 acres per putti, It must be recongized 
that there is no direct evidence of the rate of conversion, but the. 
extent of the nam having been given inthe Znam Register both 
in acres and pusties, there is no reason why the extent in øutties 
should be disregarded and the case decided with exclusive refer- 
ence to the extent in acres. Their Lordships consider that the 
real question for determination is, whether what was intended to 
be settled by the Znam Commissioner in 1860 was a whole inam 
or a minor iwam only; in other words, whether it was the whole 
village of Gudimala Khandrika that was then settled, or only 
560°79 acres in it. 

The Jnam Commission was appointed on the 16th November, 
1858, to inquire into title to inam lands. The mode in which the 
operations of the Commission were conducted has keen described 
by Mr. Maclean * as follows :— 


*See Standing Information regarding the Official Administration of the 
Madras Presidency 2nd ed., 1879, p. 154. 
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“Much information was prepared regarding the inams of each 
village by the fa/ug and village officers, and the Deputy Collector 
of the Commission inspected documents and took such further 
evidence as seemed proper, recording details in an English Register 
in which the rate of enfranchisement was calculated and the 
acceptance or refusal of the Znamdar recorded. These registers 
«vere subsequently forwarded to the Commissioners for review and 
confirmation and for the issue of a title deed.” 

As regards the land in the possession of the temple, two state- 
ments were prepared by the Audkarni of the village, both dated 
the zoth December, 1859, one in respect of 50 pretties stated to 
be equivalent to 400 acres, and the other in respect of the 
remaining 20 odd pufties stated to be equivalent to 160°79 acres. 
The statements also give the boundaries of the iam and the 
extent both of the dry and wet land in the inam. 

The Znam Register gives the extent of the inam and that of 
the dry and wet land both in puffies and in acres as in the 
duidkarni’s statements, It does not, however, give the boundaries, 
but specifies the demarcation numbers of the inam, which will 
presently be referred to. The Znam Commissioner considered 
that the title of the temple to the 20 putties was doubtful, and he 
imposed a quitrent of Rs. 20 per year on the inam. The entries 
in the Register were confirned by the Juas Commissioner in 
January, 1860, and oné title deed was issued in respect of the 
whole inam. The title deed, as already stated, is not forthcoming, 
but it was agreed that its contents must be taken to be the same 
in substance as those of the Zwam Register. 


‘It is obvious from the entries in the Znam Register that the 


rate of conversion adopted by the Zvam Commissioner was 8 acres 
per Puli, and it is this rate that is relied on by the appellant. 
It is also the rate adopted by the AuJkharni in his statements, but 
neither the boundaries nor the demarcation numbers bear out 
that rate. 


As to the boundaries given in the Au/Rarni’s statements, the 
Subordinate Judge considered that they were not the boundaries 
of Gudimala Khandrika; the High Court considered that they 
were. Their Lordships have examined the survey map, and 
they agree with the learned Judges of the High Court that the 
boundaries are not the boundaries of plots of land containing 
merely 560 acres, but of the whole of the Gudimala Khandrika 
claimed by the respondents as inam. 


The Znam Register gives the demarcation numbers of “ fields 
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comprised in the grant,” and they are “from 595 to 765.” It 
was not disputed that these numbers coincide with the corres- 
pondiùg survey numbers of the inam. The numbers are important, 
for the extent of each of these survey numbers is given in the 
Survey and Settlement Register of 1866, and the total extent of 
Survey Nos. 595 to 765 amounts to about 1,800 acres, a figure 
which approximates the respondents’ claim. To get over thig 
difficulty, it was argued on behalf of the appellant that Survey 
No. 765, which itself contains about 845 acres, was a huge 
swamp, and ought not therefore to have been included in the 
demarcation numbers in the Znam Register. Their Lordships 
think that there is no substance in this argument, and that 
No. 765, having been expressly mentioned in the Register, there 
is no reason why it should be excluded in determining the extent 
of the inam. 

If the boundaries of the iwam are correctly stated in the 
kulkarni’s statements, and it was not suggested that they were 
not, there can be little doubt that what was intended to be settled 
was the whole village and not merely part thereof. Again, if the 
demarcation numbers are correctly stated in the Znam Register, 
as their Lordships think they are, it is impossible to maintain 
that the correct extent of the nam, when settled in 1860, was 
560 acres only, as contended by the appellant; it must be some- 
where near 1,800 acres. Their Lordships think that the boun- 
daries and the demarcation numbers completely destroy the appel- 
lant’s case. 

Next in order of date is the gethu account of Gudimala 
Khandrika. Thé account came to be prepared in this way: in 
186s the Board of Revenue passed certain rules contained in 
Standing Order No. 61 of the Board for dealing with excess over 
and above the area entered in the Znam Commissioner’s title- 
deeds, which might in the course of the revenue survey be dis 
covered in “minor” inams. The following is the.material part 
of the Order :— ` 


“(ii) Allowance for low rate of conversion and inaccuracies of 
measurement.—Should it appear on survey that the customary local 
tate for converting the native measure into acres is inadequate, 
then the rnamdar should be allowed free of all additional charge 
such area in acres as, on the average of the village in which the 
land is situated, may appear fairly to represent the registered extent 
of the inam in the local native measure, plus an allowance of ten 
per cent. to cover original inaccuracies of measurement, 
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“ (iti) Charge Jor survey of excess—Any excess in the inam dis- 
covered by survey beyond the area thus calculated should be 
charged with full assessment leviable on land of similar quality in 
the same village.” 

Pursuant to the above order, two pechu or “ excess ” accounts 
were prepared by the village officer, one of the Rameswaram 
yillage, excluding Gudimala Khandrika, and the other of Gudi- 
mala Khandrika, both dated the 5th June, 1866. It would appear 
from the former account that a gutti in that part of the village 
was found to be equivalent to about 8°50 acres, and the excess over 
850 plus to per cent. was treated as an encroachment liable to 
full assessment. Such an excess was found in fact in some of the 
tnams mentioned in the account, and the account shows the extra 
amount payable in respect of the excess. But it is quite different 
as regards the Gudimala Khandrika account. The account gives 
in column 2 the estent of the inam in local measure, namely, 70 
odd sutties, and in column 4 its extent as entered in the registered 
fatta, that is, 560°79 acres. These figures are the same as those 
in the Znam Register. The account then gives in column 12 the 
extent as found on actual survey, namely, 3,917°6 acres, being 
about 1,356 acres more than that in the Zwam Register, and in 
column 17 the total amount of “ assessment to be collected 
hereafter,” which is there stated to be Rs. 20 per year, this amount 
being the same as that in the Znam Register. It is clear from this 
account that though the extent of this inam was found on survey 
to be in excess of thatin the title deed, the amount payable by 
. the inam was not increased. This could only be on the footing 
that the 1,356 acres were not treated as an “excess ” within the 
meaning of Standing Order No. 61, which again could be accounted 
for only if the 70 pufties and odd were treated as equivalent to 
1,917'6 acres. And this is exactly what the officer who prepared 
the accouut would appear to have done, for the figures 1,97.6 
appear also in column 6, and the heading of that column, supple- 
menting the torn part from the heading of the corresponding 
column of the gechu account of Antervedi, may fairly be taken 
to be, “ Acres at 27°35 per putti corresponding to the measurement 
in the country on the acreage of the village in the survey.” His 
mode of dealing with this particular inam shows clearly that the 
officer responsible for it treated the inam not asa minor, but as 
a whole nam. The account cannot be explained on any other 
footing. 

It would appear from the judgment of the trial Judge that it 
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was suggested before him on behalf of ihe aprellant that the officer 
who preparel the account was “rather actuated by a desire to 
ben: fit in some wry the religious institution in question,” and the 
suggestion w.s cece ‘ted by the trial Judge. Again, it is stated in 
ground No. 12 of the grounds of appeal set out in the petition 
for leave to apy eal to His Majesty in Council, that the High Court 
ought not to have attiche | any weight to the two echu accounts, 
as they were on the face of them “ unreliable and fraudulent.” 
This, no doubt, w s the only avail ble groinl on which the pechy 
account of this iwam could be assailed, but there was no founda- 
tion for it, and it is gr tifying to note that these charges were not 
repeate.| before this Board. 

What ws done by the villige officer in 1866 was confirmed 
by the Znam Commissioner in 1872, In that year there was some 
correspondence between the Collector of God.vari and the Znam 
Commissioner from which it woull appear that for the purpose 
of assessinent G.dimala Khandrika was treated as a separate 
village with a 1eco;nise] boundary, and therefore not liable to 
further assessment, while as regards the mst of the Rameswaram 
village the excess over 9°37, acres was char, ed with full assess- 
ment. The figure 9°37 is ma le up of 8-52 acres, being the average 
per putty in tut part of the village as foan l on survey, and ‘85 
acre, being t e ro er cent. i: }lowance mentioned in the Standing 
Order. This shows that the inam cf Gudimala Khandrika was 
recognised asa whole inam, while the inams in the rest of the 
Rameswaram village were treated as minor inams, 

Then came cert. in proceedings in 1876 as regards the village- 
cess of the inam, which, though not connected in any way with 
assessment, ure remerkable for the fact that the extent of the inam 
is there stated to be 1,909°93 acres, and the imam is regarded as an 
“entire village.” 


Lastly, at the resurvey and resettlement in 1900-1901, the inant 
was surveyed :s a sejar te vill. ge, and its extent was found to 
be 1,g10°87 acres, (f which 1,837°40 eccres was stated to be inam, 
and the 1est Government p. ramboke. Tt would also appear from the 
Adanjel account of Gucimalu Khandrika fur Igor that the wet 
land was 1,693 acres, which was the extent originally claimed by 
the respondent. in the suits, 

Upon a consideration of the documents mentioned above, 
their Lordships are of opinion that the whole village of Gudimala 
Khandrika was settled as inam, and they are in complete agree- 
ment with the High Court in all the conclusions reached by them. 
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° 
Their Lordships will therefore humbly advise His Majcsty 
that the appeal should be dismissed. The appellant will pay tie 
respondents’ costs of the appeal. 


Solicitor, India Office: Solicitors for the Appellants. 
Douglas, Grant and Dold: sclicitors for the Respondents. 
KEJ Re Appeal uismissed, 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr, Justice C. Ca Ghuse. 


PADAMCHAND PANNALAL 
v. 
BHICUMCHAND CHURURIA AND OTHERS. * 


Suit, maintainability of—Court-fee-—Suit for declaration—Deciee prssed by 
Calcutta Small Causes Cou:t Decree valued above Rs. 2000—Deéc. ee, execu- 
tion of- Claim preferred—Secusity given by chimant for satisfuction of 
decree—Order, niture of» > 
A suit brought under Rule 102 of the Rules cf Practice of the Calcutta Small 

Causes Court against the execution creditor for a declaration that the property 

was not liable to attachment and sale in execution of a decree, is to be va ued 

at the amount for which the decrec was executed and not the actual value of 
the property. 
Khetra v. Mumtas (1) followed. 


An order made upon a clim to attached property is final, although the value 
of the subject matter of the claim suit in the Calcutta Small Causes Court was 
more than Rs. 200c. No question of valuatiun for jurisdiction aries. It is 
final because there is nothing to make it contingent, 


Ismail v. Mahomed Khan (2) explained. 


The appellant applied for execution of his decree for Rs 2195-1a, obtained 
in the Calcutta Small Causes Court. On 17th March 1990, one B made a 


* Appeal from Original Decree No. 87 of 1931, against the decision of Mr. 
Justice Buckland, in Suit No. 934 of 1930, dated the 8th July, 1931. 
(1) (1915) 1. L. R. 38 All. 72, (3) (4891) L L, R, 18 Cale. 296.” 
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claim to the attached property. The claim was made by filing a plaint in 
which the claimant was the plaintiff and the appellant, the execution creditor, 
was the defendant. B under an order dated the 2oth March, secured "a release 
of the property from attachment on his executing a bond for payment of the 
decretal sum, if his claim suit fails. On the goth April, the claim was dis- 
missed, 


The claimant Bhicumchand on the gth May 1930, brought in the High Court 
the suit out of which the present appeal arose. He pleaded that the defendant 
Deepchand’s stock in trade had been hypothecated to him and that over 10000 Rs. 
was due to him on the sccurity. Besides Deepchand he impleaded certain 
persons whom he alleged to have subsisting attachments on the property, and 
he also impleaded the appellant. The relief asked as against the appellant was 
simply a declaration of his charge on Deepchand’s stock in trade : 


Held, that the suit was not maintainable as against the appellant, as after 
the 20th March, the latter had no interest or concern with the property which 
had been attached. 


That, the suit.could not also be maintained, as against the appellant as the 
decision in the claim case, though the subject matter of the claim suit was more 
than Rs, 2coo, was final. 


Appeal by the Defendant. 
Suit for declaration. 
The material facts appear from the following judgment of 


Buckland J. :—The plaintiff sues to recover Rs. 10,000 for 
principal and interest under an instrument of hypothecation dated 
the 17th February 1930 and for other sums said to be due from 
the defendant Deepchand Doogar, which instrument was made 
between'the plaintiff and the defendant Chimniram Halaschand 
of the one part and the defendant Deepchand Doogar of the 
other part. In addition to Deepchand Doogar and ‘Chimniram 
Halaschand there ate 4 other parties, Padamchand Pannalal, 
Motichand Fulchand, Ramkissen Jaikissenand Labhchand Rekub- 
chand, who may briefly ke described either as attaching creditors 
or as creditors who have instituted proceedings or obtained decrees 
against Deepchand Doogar. The only defendants who have 
appeared by counsel at the hearing are Padamchand Pannalal 
and Motichand Fulchand. , 

The short facts of the case are that Deepchand Doogar, the 
son of Indirchand, who is said to have been born on the 28th 
January rgzo, was carrying on a business in Calcutta, known as 
the New East Bengal Store by his uncle and attorney Chandan- 
mull, to whom he had granted a power of attorney dated the 15th 
August 1929 under which Chandanmull executed the deed of 
hypothecation in suit, the consideration for which was Rs. 20,000, 
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of which Rs. 10,000 were advanced by Chimniram Halaschand 
and Rs. 10,000 by the plaintiff. 

On the 11th February 1930, Padamchand Pannalal instituted 
in the Court of Small Causes, Calcutta, Suit No. 2987 of 1930 to 
recover the sum of Rs. 1951/2 for the price of goods sold and 
delivered. In that suit an exparte decrec was made on the 26th 
February next ensuing, and on.the rrth March property said to 
be subject to the deed of bypothecation was attached in execu. 
tion of the decree. On the 17th March 1930, Bhicumchand 
Chururia instituted in the Court of Small Causes proceedings 
which have been termed a claim case, to establish his right to 
the property attached and to have the attachment removed. On 
the 17th March the learned Chief Judge of the Court of Small 
Causes made an order; “Let the property attached be released 
to the claimant on his furnishing security to the satisfiction of 
the Registrar for the value of the goods seized.” Thereupon on 
the 20th March 1930, Bhicumchand Chururia executed a security 
bond as required and the attachment was removed and Bhicum- 
chand Chururia’s proceedings came to an end. 

Motichand Fulchand instituted a suit at Benares on the 31st 
March 1930, and on the 25th April 1930 obtained an exparte 
decree for Rs. 3338. He also has attached the property in 
execution of his decree, but as against him no proceedings other 
than this suit have been instituted by Bhicumchand Chururia. 

As regards the other defendants, there is no need to refer 
to details. No relief is claimed against them beyond the declara- 
tion for which the plaintif prays. 


The suit is brought under section 42 of the Specific Relief 
Act for a decree against Deepchand Doogar for Rs. 10,60r/4, 
and an account, and for a declaration that the stock-in-trade, 
goods, good will, furniture and other assets of the business carried 
on under the name and style of the New East Bengal Store and 
Goods and Stock lying at 87/2 College Street, Calcutta, are charged 
in favour of the plaintiff with the repayment of the money due, 
and in default of payment for the sale of the property hypothe- 
cated. 

Defendant Padamchand Pannalal submits that the suit is not 
maintainable against him in view of what happened in the Court 
of Small Causes, and alleges that the deed of hypothecation is 
a fraudulent document and was nut made bonafide. Motichand 
Fulchand has also filed a written statement in which it is charged 
that the deed of hypothecation is fraudulent. 
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Yesterday when the case first came on for hearing the follow- 
ing issues were submitted by learned counsel on behalf of Padam- 
chand Pannalal and Motichand Fulchand ; 

1. Is Padamchand Pannalal a necessary party ? 

2, Ifso, is the suit barred by res judicata ? 

3. Was Deepchand Doogdr of full age when the mortgage 
was executed ? 5 

4. Was there consideration for the mortgage ? 

4. Was the mortgage duly executed by a properly constituted 
attorney ? P 

These issues were accepted on behalf of the plaintiff, but this 
morning on the resumption of the hearing, Mr. Pugh appeared 


-on behalf of Padamchand Pannalal and informed me on behalf 


of his client that he proposed to raise no issue on the facts and 
he relied exclusively upon the defence comprised in the first 
issue. The issues were however adopted by Mr. Hazra on behalf 
of Motichand Fulchand, and he desired to add a further issue, 
vig -—Is the deed of hypothecation of the 17th February 1930 
a fraudulent deed executed at the instance of Inderchand and 
Chandanmull? The written statement contains no particulars 
of fraud, and I accordingly enquired of learned counsel if he was 
in a position to give such particulars, and he informed me that 
if there was consideration for the mortgage it had been appro- 
priated by Inderchand and Chandanmull. , 


The learned Advocate-General vas prepared to accept this 
issue, but protested against its being tried to-day, because in the 
circumstances the witnesses whom he could have called upon 
such an issue were no longer in attendance. I decided, however, 
that the hearing should proceed and said that, if necessiry, I 
would give him an opportunity of bringing his witnesses, the 
burden of proving this issue being on Motichand Fulchand. 
Upon the conclusion of the evidence of the witnesses called on 
behalf of this defendant, the learned Advocate-General said that 
he did not desire to call any evidence. 


The case of Padamchand Pannalal gives rise to questions to 
which I find some difficulty in furnishing replies. Retcrence is 
made to section 37 of the Presidency Towns Small Cause Courts 
Act, which provides that “Suve as otherwise provided by this 
chapter or by any other enactment for the time being in force 
every decree and order of the Small Cause Court in a suit shall 
be final and conclusive.” On that it is contended that the order 
made by the Court of Small Causes on the claim of Bhicum- 
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chand Chururia is final and conclusive, with the result that no 
suit such as this is maintainable. 


I have already had occasion to consider this matter, which I 
did somewhat briefly, in suit No. 2045 of 1929 (Sm. Bijon Kumari 
Biswas and another v. Nirode Krishna Bose and others), 
onthe oth January last, when I was refered to a judgment of 

e Wilson J. (Limail Solomon Bhamji v. Mahomed Khan (1y) in 
which he held that an order under this section upon a claim to 
property attached by the Court of Small Causes was final, subject 
only to the right to apply for a new trial, and that no ‘suit under 
section 283 of the Civil Procedure Code, which has since been 
replaced by Order 27 Rule 63 of the Civil Procedure Code of 
1908, was maintainable. For a reason which will appear later, 
1 desire to refer to the observation of the learned Judge, that the 
Small Cause Court with the sanction of this Court has made rules 
for dealing with claims, the effect of which is that the claimant 
files a plaint, and the matter is thus treated asa suit. Now, when 
Trefer to the claim of Bhicumchand Chururia in the Court of 
Small Causes, I find that it takes the form of a plaint, though it 
appears that there is nothing in the rules of the Small Cause Court 
or in the Court-Fees Act requiring it to be stamped with an 
advalorem stamp or an advalorem fee to be paid, as in the case 
ofa plaint whereby a suit is instituted. Were this necessary, it 
might not be conclusive as to the value of the suit, though it 
possibly would have some value in determining a point to be 
considered. I further observe that the claim appears to bear its 
own number as suit No. 5237 of 1930, whereas:Padamchand Panna- 
Jal’s suit is No, 2987 of 1930, and that the date of institution is 
given as the 17th March 1930, there the amount of the claim is 
stated to be Rs. 4,000, and in all respects it appears to conform 
to a plaint such as has to be filed on the institution ofa suit in the 
Court of Small Causes. 


Mr. Pugh has argued that on the authority cited this suit is 
incompetert, but in reply to this the lezrned Advocate-General 
has contended that the order of the Court of Small Causes is a 
nullity on the ground that the Court of Small Causes had no juris- 
diction to entertain such a suit at the instance of Bhicumchand 
Chururia. He bases himself upon Rule 96 of the Rules of Practice 
of the Court of Small Causes, which provides: “When a claim 
is preferred or objection made under Order 21, Rule 58 in respect 


(1) (891) 1. L. R. 18 Cale. 296. 
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of any property attached or siezed, or in respect of the proceeds 
or value thereof, the claimant or objector shall fle a plaint in which 
the claimant or objector shall be the plaintiff and the execution 
creditor, or person who obtained the warrant, the defendant, and 
the matter shall then be treated as a suit.” 

The claim according to the plaint was for Rs. 4, o00. Ordinarily 


. therefore it would be beyond the pecuniary jurisdiction of the, 


Court of Small Causes as laid down by the Presidency Small Cause 
Courts Act, section 18, and at first sight it would appear that this 
is conclusive. But Mr. Pugh has drawn my attention to a caseAhetra 
v. Mumtas Begum (1) where it was decided that the value of the 
subject matter of a suit under O. 21 R. 63 for the purpose of juris- 
diction is not the alleged purchase price or actual value of the 
property but the amount of the decree, since only so much of the 
property could be sold as would be sufficient for the realization of 
the amount. of the decree. The learned Judges quoted a passage 
from the judgment of the Privy Council in Phul Kumari v. 
Ghanshyam Misra (2) in which, though the question directly in- 
volved was as to the proper court-fee and did not relate to juris- 
diction their Lordships held that the value of a suit under Section 
283 Civil Procedure Code must mean the value to. the 
plaintiff. 

Though I am in no way concerned with a suit under O. 21, 
R. 63 the same principle would, I conceive, apply, and if it does 
not, the foundation of the argument is gone, for Mr, Pugh has 
submitted that, assuming that the question of jurisdiction arises, 
nevertheless the case was within the jurisdiction of the 
Court of Small Causes, because the original claim was under Rs. 
2000,, 

He also suggests that the claim case of Bhicumchand Chururia 
was nota suit but merely a proceeding to be treated as or in the 
nature of a suit in the execution proceedings. This is an argu- 
ment which cannot be reconciled with the decision upon which 
he reliesin Jstzail Solomon Bhamji's case (3), which depends for 
its force and effect upon such a proceeding being a suit, for section 
37 of the Presidency Small Cause Courts Act, which Wilson J., 


had occasion to apply, refers to “Every decree and order. tee 


in a suit”, 
The learned Advocate-General however points out that I 
(1) (1915) L L. R. 38 AN. 72. 


(a) (1907) I. L. Ra 35 Cale. 202 ; 7 C. L. J. 36. 
(3) (1891) I. L. R. 18 Cale. 296, 
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am relieved irom the necessity of determining this question 
which presents considerable difficulty from either point of view. 
If the claim was the full value of the attached property, Rs. 4000, 
as stated by Bhicumchand Chururia in his plaint, if that is the 
value to be considered, then clearly the Court of Small Causes 
had no jurisdiction. If, on the other hand, the judgment of the 
Allahabad High Court be followed and the proper valuation for 
the purposes of jurisdiction is the amount for which the decree 
may be executed, then the decree could be executed for the 
original amount of the claim, Rs. 1951/2, and the costs, which, 
it is not disputed, amount to about Rs. 200, resulting in the 
amount for which the decree was capable of being executed 
exceeding Rs. 2000, Evenifin the words of the learned Judges 
‘the object of Bhicumchand Chururia’s proceedings was to relieve 
the property from a burden which the decree-holder was seeking 
to impose upon it by attaching the property, such burden exceeded 
Rs. 2000 and was of an amount exceeding the pecuniary juris- 
diction of the Court of Small Causes. 

I see no means whereby the judgment of Wilson J. and the 
-other authorities can otherwise be reconciled. I cannot say that 
1 have not come to this conclusion without some reluctance, for, 
though it should still be possible where the property attached 
exceeds Rs. 2000 in value but the amount. for which the Small 
Cause Court decree may be executed is less than Rs, 2000, for 
the Small Cause Court nevertheless to entertain a claim suit, a 
point which I need not now examine, there must be cases where 
property exceeding Rs. z000 in value is attached and the total 
‘decretal amount for which the decree can be executed also cxceeds 
Rs. 2000, and in the view which I feel myself compelled to take, 
it would not be open to the Court of Small Causes to entertain 
claim suits in such cases, with the result that the procedure 
whereby a claim can be dealt with expeditiously by the Court of 
Small Causes is not open to parties making such claims, and 
they will be obliged to institute proceedings in some other Court, 
which may prolong, and must almost certainly have the effect 
of delaying, execution of the decree of the Court of Small Causes. 
In my judgment the Court of Small Causes had no jurisdiction, 
for, as was pointed out in Minakshi Naidu v. Subramanya 
Sastri (1) “When the Judge has no inherent jurisdiction over 
„the subject-matter of a suit, the parties cannot by their mutual 
consent convert it into a proper judicial process.” The learned 

(1) (1887) L. R. 141. 4. 160, (167); L L. R. 11 Mad. 26, 
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Judge of tho Court of Small Causes having no jurisdiction his 
order in the claim suit must be treated as a nullity. 

In these circumstances, and having regard to the form of the 
written statement and the position taken up until to-day, I am 
not prepared to say that Padamchand Pannalal was not properly 
made a party to this suit. 

I now turn to the case made on behalf of Motichand Fw- 
chand and will deal with the issues seriatim. The first is as to 
the age of Deepchand. His father and mother have both been 
examined on commission. The only witness called on behalf of 
the defendants on this point says that by his appearance he 
formed the opinion that he was of 14 or r5 yearsofage. It would 
be impossible to attach any weight to such evidence in the face 
of the sworn testimony of both parents, and I hold that Deep- 
chand was of full age when the mortgage was executed. 

As regards consideration, the books of account of the firm 
have been duly proved. Malchand, the munió gomosta of the 
plaintiff, has given evidence and has definitely stated that 
the Ks. 20,000 were advanced ; likewise the power of attorney 
in favour of Chandanmull has been admitted. It has been sought 
to interweave the issue as to consideration with the allegation 
of fraud: I have found considerable difficulty in following learned 
counsel’s cross-examination on the accounts, and I am unable 
to appreci te that there is any foundation whatever for the alle- 
gations of fraud, and I hold that there was consideration for the 


‘deed in question. 


There will be judgment against Deepchand Doogar for 


-Rs. 10,601/4/-; and as against all the defendants a declaration 


in the terms of prayer to the plaint, E 

There will be an order for costs against Deepchand Doogar, 
Motichand Fulchand and Padamchand Pannalal, but as against 
the last named the costs of the hearing will be limited to one 
day’s costs. | 

Against this decision, the Defendant Padamchand appealed, 

Messrs. S. N. Banerjee (Sr.) and S. C. Roy for the Appellant. 

Messrs. S. M. Bose and NV. C. Chatterjee for the Respondents. 

Cc. ALY, 

The following judgments were delivered + 

Rankin, ©. J.:The appellants Padamchand Panhalal: on 
Irth February 1930 sued one Deepchand under his trade name of 
“New East Bengal Stores” in the Calcutta Small Cause Court for 
Rs, 1,951-2-0 for goods sold and delivered. On the 26th February 
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the suit was decreed for the sum of Ra. 2,195-1-0 which included 
certain costs. On 11th March execution was applied for and on the 
13th the stock-in-trade of Deepchand’s shop was attached by the 
Small Cause Court. On the 17th one Bhicamchand Chururia made 
a claim io the attached property. He did so in the manner 
provided by a special rule which has for many years obtained in the 
Court and is applicable to proceedings of the kind known as ‘In- 
vestigation of claims objectiuns’— that is proceedings under what ate 
now:Rr 58 to 62 of O., XXI of the Code of Civil Procedure. [This 
special rule is now Rule 102 of the Rules of Practice. It was till 
recently Rule 96.] Under that Rule the claim is made by filing a 
plaint in which the claimant is plaintif and the execution creditor 
defendant, “and the matter shall then be trested as a suit.” 
Bhicumchand in his pk int put. a vilue upon the subject matter of 
his claim. He valued it, quite incorre. tly [Aéetru v. Mumtaz 
Begam and Inam Ali (1)] at Rs. 4000 this being his estimate of 
the value of the goods which had been attached. ‘1hereupon 
having filed his claim he obtained an order that the attached 
property should be released on his furnishing security fur the 
amount of the decree, and a few-days later—zoth March—the pro- 
perty was released from attachmet on his entering into a bond to 
pay the decretal sum “if his claim suit fails.” On the goth April his 
claim was dismissed with costs.. 


It may here be noted thut afterthe zoth M.rch the judgment 
creditors Padamchand Pannalal had no interest in or concerned with 
the property which had been attached. They had none if the claim 


case succeeded: they had none ifthe claim case failed. In the ` 


latter event the claimant his heirs executors &c., were liable on his 
covenant to pay the decretal sum but the judgment creditor had 
-ceased to have any right against Deepchand’s stock-in-trade, the 
attachment having been released. 


In that state of affairs Bhicumchand on the oth May 1930 
brought in the High Court the suit out of which the present appeal 
arises. He pleaded, to put it shortly, that Deepchand’s stock-in- 
trade had been hypothecated to him since 17th February 1930. and 
that over Rs. ro,o00 was due to him on the security. Besides 
Deepchand he impleaded certain persons whom he alleged to have 
subsisting attachments on the property, and be also im leaded 
Padamchand Pannalal, now appellants before us. He set forth that 
these appellants had obtained an attachment, that his claim case 


{1) (1915) L. L. R. 38 All, 72. 
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had been dismissed and that he had given a bond for the decretal 


‘amount. The relief asked as against the appellant: was simply a 


declaration of his charge on Deepchand’s stock-in-trade. 

The learned Judge has given him his declaration as against the 
appellants and has directed them to pay certain costs of the suit. 
The appellants by their counsel contended at the trial that the suit 
was not maintainable as against them, as at'the date of the plaint qr 
the date of the hearing;the appellants had no interest whatsoever 
in the goods; and, as Bhicumchand’s liability on his bond was 
conditional upon the result of the claim case and-‘upon nothing.else, 
I am of opinion that the learned Judge should have accepted this 
contention of the appellants and dismissed them from the suit with ` 


costs, 


It is necessary however that we should deal with another aspect 
of this case. The appellants contended that even if the suit was 
otherwise maintainable against them the decision in their favour of 
the claim case, being a final decision, was a complete answer to 
the suit. To this the learned Judge has answered that as the value 
of-the subject matter of the claim case was at least Rs. 2195-1-0, the 
Smal] Cause Court had no, jurisdiction to adjudicate upon the claim, 
though it was an objection brought in that Court tq an attachment 
made by ils own order. With great respect to the learned Judge 
this isa misapprehension. The Small Cause Court’s powers -in 
execution are limited to moveables, but, subject to this limitation, 
that Court like any other Court had always power to execute its 
own decrees and indeed can only transfer its own decree to another 
Court for execution if the conditions laid down by Section 31 of its 
Act are satisfied. Ifin course of executing its own decree it attaches 
certain moveables, a third party claiming that the goods are his and 
not the judgment-debtor’s can keep aloof from the execution pro- 
ceedings and bring an independent suit to establish his right in any 
competent Court which he may choose. But he can also bring a 
claim case in the execution proceedings and if he does so the Small 
Cause Court like any other.execution Court has the power and duty 
to deal with his claim or objection under O. XXI Rr. 58-62 of the 
Civil Procedure Code. No question of valuation for jurisdiction 
arises at this point. In other Courts R. 63 of that order applies to 
give the claimant a further right even if he should lose in the claim 
case—viz. the right to bring a suit to reverse the result of the claim 
case. Such a right depends upon express-enactment and as R. 63 
has not been applied to the Small Cause Court its decision upon 
aclaim case subject to any question ofa new trial, is final. It is 
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final—to put the matter at the lowest—because there is nothing to 
make it contingent. [We are not in this case concerned with any 
question of an illegal transfer of a decree by the Court which passed 
it to ancther Court for execution. ] 


The view taken by the learned Judge was based by him on the 
observations of Sir Arthur Wilson in Zsmail v. Mahomed Khan (x) 
e where that learned Judge rested the finality of the decision of the 
Small Cause Court in a claim case upon Section 37 of the Act which 
says that “very decree and order of the Small Cause Court ina 
suit shall be final and conclusive? But Sir Arther Wilson in that 
case nowhere suggests that a claim case is itself a suit, still less 
that it is a new and independent suit to which the provisions 
of section 18 are to be independently applied. What Sir Arthur 
Wilson held was that proceedings for investigation of claims 
and objections under Rule 58 ef seg of Order XXI are proceed- 
ings in.the suit. He bases this upon the language of section 
278 of the Code (now Order XXI Rule 58) which applies to all 
Courts—not upon the Small Cause Court Rule which requires 
the claim to be stated in the form ofa plaint. Where Rule 58 
refersto “the suit” it must mean the suit in which the decree 
was obtained: no one supposes that a claim proceeding in a 
Munsiffs Court is itself a suit. On the other hand under the 
Code of 1882 it was a trite, if sometimes a treacherous, saying 
that execution proceedings are proceedings in the suit. Indeed 
the same argument exactly can be applied to the Presidency 
Small Cause Courts Act itself. Chapter V of the Act is headed 
“Procedure in suits” and section 26 which deals with claims 
and objections under section 278 of the Code of 1882 as well 
as sections 27 to 3r and section 35 which deal with execution. 
matters are main provisions of that Chapter. Sir Arthur Wilson 
pointed to the finality of the Small Cause Courts’ decision ina 
claim case as explaining the good sense of the Small Cause Court 
special rule-under which claim cases are tried like ordinary suits 
and not in a more summary manner as in other Courts, but 
he did not base the finality of the Small Cause Courts’ decision 
upon the view that the claim case was itself a second suit, so 
that section 18 of the Act had to be applied again. 


In my opinion the decree of the learned Judge must be varied 
by dismissing the appellants from the suit with costs. The appeal 
is allowed with costs against the plaintiff. i 


(1) (1891) I. L. R. 18 Cale, 296, 
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The appellants will have the costs of the motion brought 
against them to restrain them from putting the bond in force. 


C. C. Ghose J :—I agree. i 

N. C. Boral and Pyne: 

0O. C. Ganguly & Co. 
A. T. M 


Attorneys for the Appellants. 
Attorneys for the Respondents. 
Appeal allowed, 


PRIVY COUNCIL. 


Present: ‘Lord Wright, Sir John Wallis and Sir Dinshah Mulla. 


SRI CHANDRA CHURDEO AND OTHERS 
v. 
LALDHARI PRASAD SINGH AND OTHERS. 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE AT 
Patna. | 


Right of occupancy— Recognition by acceptance of rent : 

Where the appellants were recognized as occupancy raiyats by the then land- 
lords (e.g., by acceptance of rent) : 

Held , that they had thereby acquired a right of occupancy in the disputed 
lands. 

Appeal No. tor of 1930 from a decree of the High Court, 
Patna, dated the 8th June 1928, reversing a decree of the Subor- 
dinate Judge of Monghyr, dated the 31st May 1924. 


The point for determination on this appeal was whether the 
lands in dispute were the occupancy holdings of the defendants- 
appellants. The trial Judge decided-this question in favour of the 
defendants-a ppellants, and held that they were occupancy raiyats. 
The High. Court on appeal took the contrary view. 


Against the decree of the High Court, the defendants preferred 
the present appeal to His Majesty in Council, 
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e 

Dunne, K. C., ( with Wallach and A. S. Kamlani) for the 
Appellants. : 

The finding of the trial Judge that the appellants’ father had 
been recognized as an occupancy tenant, was correct. 

On the construction of the Bengal Tenancy Act, Section 22, 
Sub-Section (3), as amended in 1907, the decision in Kamrup 
„Mahiov. I. Manners (1) and that reported in (2) support the 
appellants’ case, and we are not bound by the contrary 
view taken by the Calcutta High Court in Raghubar Mahto v. 
H Manners (3). | 

J. Nissim for the Respondents: The defendants-appellants 
were never recognized as tenants by the landlords, and in any 
event we submit that during the term of its fjara, the factory or 
ils proprietor was not competent to acquire by purchase occupancy 
rights: see the Bengal Tenancy Act, 1885, Section 22, Sub- 
Section (3) and the Amending Tenancy Act of r907, and Raghkubar 
Malte v, H. Manners, (3). 

Dunne K. C. replied. 

Their Lordships’ judgment was delivered by 

Lord Wright :—The action out of which this appeal arises 
was instituted on 30th September, 1921, and was for possession of 
certain lands, 48 dighas, and some odd cottahs in mausa Naya 
_Gaon. The plaintiffs, now the first two respondents, claimed their 
" proportionate share as purchasers under deecs of July, 1921, 
whereby they purchased a 12 annas’ share in the massa. Appel- 
lants, as defendants, resisted the claim for possession on the 
ground that the disputed lands were rayati holdings, of which 
they were tenants, the title under which as transferees they held 
dating back many years and having been recognised in the 
Khatian of 1902. For present purposes the history of the relevant 
village titles may be traced back to 1882, when the semindars, who 
were throughout absentee landlords, began to grant ‘certain leases 
to a Mr. Crowdy, who started an indigo factory in the wonsa. 
He or his successors may be referred to herein as the Factory, the 
name by which it was called being Bheriahi. The leaves included 
a permanent lease of 23 dighas (not material in this case), on 
which the buildings were erected, and various other Alika leases, 
Under these latter leases there was ‘contiitious possession by the 
Factory or’ its mortgagees or transferees until September, 1909; 
Some of these leases did not actually expire till September, 1970; 
but that distinction appears to have been overlooked. - During 


(1) (1905) 4C. L. J. 209. (2)'s Pat. L. J. goa. 
(3) (1911) 19 C. L. J. 568. 
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the period in which the Factory were in possession as ¢dihadars, 
they acquired by purchase the occupancy rights over the 48 
bigkas now in dispute, and these rights were recognised in the 
Khatian of r902.. On the sth April, 1909, the appellants’ father 
was put into possession of these rights under the circumstances 
now to be detailed. The Factory had granted two. separate mort- 
gages one of 7th July, 1896, to the appellants’ grandfather, wha 
on zoth April, 1898, obtained a decree on the mortgage for 
Rs. 17,238°6 and future interest ; the other mortgage was given in 
18094 to certain lenders, who on 7th November, 1899, assigned it 
to Finlay, Muir & Co. About 1902 Finlay, Muir & Co. entered 
into possession as mortgagees and brought a suit for foreclosure. 
Disputes arose as to priority between Finlay, Muir & Co. and the 
appellants’ predecessors. These disputes were finally compromised 
on the 18th March rgo9, on the terms that Finlay, Muir & Co. 
should convey the whole property of the Factory to the appellants’ 
father, free of all encumbrances, for Rs. 5,000, whereupon the 
appellants’ father was put in possession, Finlay, Muir & Co. having 
foreclosed with that object. A formal conveyance to the appel- 
lants’ father (since deceased) was executed to give effect to the 
compromise on the 8th February, Igro. His rights are now 
vested in the appellants. Meantime, in September, rgog, the 
semindars had granted a lease as on the expiry of the Factory’s, 
leases of the 12 annas interest in the sousa to Mahant Lachman 
Dass and Bhauna or Mona Singh, and in November, 1909, a further 
lease of a annas to Parmeshwar Jha. A certain discrepancy in 
the interest so leased as compared with the entire holding may 
be disregarded and .was not relied on at the hearing of the appeal. 
It was agreed that there was no question of parcels. These leases 
expired in September or November, 1918, being each for ọ years. 
By deeds dated the znd July, r9a1, and the 22nd July, r921, the 
proprietors of shares aggregating 12 annas sold their shares to the 
plaintiffrespondents, who instituted the present action on ‘2gth 
September, 1921, having been refused possession by the appellants. 
The case was heard ‘before the Subordinate Judge of Monghyr, 
who gave judgment on the 31st May, 1924. He found that the 
disputed lands were lands in which the Factory had acquired a 
right of occupancy and were not dakasht lands, and he decided 
in favour of the appellants on the ground of recognition ; though 
he decided against the appellants on their plea that there was a 
custom admitting that occupancy rights could be transferred without 
the consent of the landlord, he held that that plea of custom was 
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immaterial because Finlay, Muir & Co. having succeeded to all 
the rights of the Factory, including the occupancy rights in the 
lands in question, could transfer to the appellant’s predecessor 
those occupancy rights, and being for this purpose in law imme- 
diate landlords of the rayat, their consent (being a consent to 
their own act) was implied. He decided against the appellants’ 
plea that the suit was barred by limitation; he also decided that 
Section 22 (3) of the Bengal Tenancy Act of 1885 did not affect 
the appellants’ rights, nor did any principle of merger apply. He 
dismissed the suit by a decree dated 31st May, 1924. 

This decree was on appeal set aside by the High Court of 
Judicature at Patna. The Judges, by a concurrent finding, held 
that the Factory had acquired a right of occupancy in the disputed 
lands by purchase from the original tenants; they agreed with the 
Subordinate Judge that no custom of transferability had been 
proved; but disagreed with him on the question of recognition 
and held the appellants had not been recognised as tenants. 
On that ground they held that the respondents were entitled to 
succeed. The present appeal to His Majesty in Council is from 
that decree. 


It was not contested before this Board that if the appellants 
were recognised as occupancy tenants by the then /hikadavs, 
their rights of occupancy must prevail. On this decisive issue 
their Lordships are in agreement with the determination of the 
Subordinate Judge. The only document relied on by the appel- 
lants was a rent receipt: on its face itwas dated the 13th January, 
1912, and was in respect of the year, September, 1909, to Sep- 
tember, 1910. It stated the tenant to be Babu Narain, Prasad, the 
appellants’ father, and purported to be in respect of the lands 
now disputed, stating the landlords to be the three ¢Aikadars, 
‘Mahanth Lachman Dass, Parmeshwar Jha and Babu Mona Singh; 
it purported to be signed by Lachman Dass by his own pen, 
and by Mona Singh and Parmeshwar Jha “by my own pen” 
(that is, by Mona Singh), ` It was- countersigned by Lalji Lal the 
patwari or village accountant. The Subordinate Judge was satis- 
fied of the genuineness of-that receipt, and their Lordships prefer 
his conclusion on this point to that of the Judges of the High 
Court. The Factory had acquired a right of occupancy in the 
lands, and the lands had been for many years in their possession, 
and then in the possession of the mortgagees, Finlay Muir & Co., 
and then in uninterrupted sequence in that of the appellants or 
their predecessor in title: rent was admittedly received from the 
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appellants or their father in respect of the permanent lease of 
the 23 dighas by the three ¢Aikadars, and it is difficult to believe 
that the latter would have acquiesced in the appellants or their 
predecessors retaining possession of the disputed lands all these 
years (asin fact was the case) without paying rent. The evidence 
was that Parmeshwar Jha’s share was collected with his authority 
by the other two ¢dikadars, and indeed he does not sign the 
receipts for the rent under the permanent lease. The objection 
that other receipts might have been produced is a two-edged 
argument. The High Court Judges comment on the fact that 
Lalji Lal was not called, but it was proved at the trial that he 
was dead. No one of the three ¢#ikadars came forward to deny 
the receipt. But if the receipt was genuine, it must, in the opinion 
of this Board, be not merely a recognition of some tenancy, but 
of a vayati tenancy : the true effect of an act of recognition must 
depend on the surrounding circumstances: in the present case 
it was beyond question that for very many years the disputed 
lands were treated as lands in which the Factory had a right of 
occupancy. This appears clearly in the KAatian of 1902. Accept- 
ance of rent in all the facts from the appellants or their prede- 
cessors in title, who held in unbroken sequence from the Factory, 
can only, in their Lordships’ judgment, amount to a full recogni- 
tion of their rights as occupancy rayats. 

This conclusion is sufficient to dispose of the case, because 
the principle has been admitted in this case that recognition, apart 
from other grounds, is sufficient proof of title. It is unnecessary 
for this Board to express an opinion on the general correctness 
of the principle so admitted or on the question whether Sec- 
tion 22 (3) of the Bengal Tenancy Act, 1885, applies to the 
case. ' 

In the result their Lordships are of opinion that the appeal 
should be allowed and the appellants have their costs. of this 
appeal and also their costs in the Courts below, the decree of the 
Subordinate Judge being restored. Their Lordships ‘will humbly 
so advise His Majesty. 

H. S. L. Polak: Solicitor for the Appellants. 

Douglas, Grant and Dold: Solicitors for the Respondents. 


K. J. R Appeal allowed, 
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APPELLATE CIVIL. 


Before Mr. Justice M, N. Mukerji and Mr. Justice Bartley. 


MAHANT BARENDRA KRISHNA ADHIKARI 
Ds 
° DWIJENDRA KRISHNA DAS ADHIKARI AND OTHERS." 


Abatement—Appeal—Non-survival of cause of action—Personal—Adjudication, 
personal one—Legal representative. 


A suit was instituted by D and R, in their personal right and also as Shebaits 
ofa certain Deity, against their eldest brother B, the appellant, who was sued 
both in his personal right and as the other Shebait of the said Deity. The 
parties were governed by the Mitakshara law. The plaintiffs asked for declara- 
tion of title and confirmation of possession in a two-thirds share in certain 
properties by 1ight of survivorship. They prayed that if it be found that 
the properties were subject to a charge for Debsheha the said charge might 
be declared, In the alternative, they prayed that if the properties be found 
to be Debutter, their rights as Shebaits be declared and they be put in joint 
possession with the defendant and a scheme be framed for the performance 
of the Sheba. The Deity was not made a party to the suit. On reference to 
arbitration it was held inter alia that the properties were the absolute Debutter 
properties of the Deity ; that the defendant had been duly installed by the 
previous Mohunt of the Deity and he was the sole Mohunt of the endowment, 
validly appointed ; that the plaintiffs would get maintenance from the Debutter 
properties ; that J who was said to have been adopted by the defendant B would 
on no account be appointed Mohunt, not even if he was nominated by the 
defendant and that provision for the maintenance of J would have to be made 
by the defendant out of the secular properties left by the late Mohunt, the 
father of the plaintiffs and the defendant. 


The award being submitted, the defendant put in an objection on the ground 
that some portions of if were beyond the scope of the reference and outside the 
subject matter of the suit. 


The Subordinate Judge ‘overruled the objection except as regards the provi- 
sion relating to the maintenance of J. The Subordinate Judge observed in his 
judgment: “J is not a party to the suit. The arbitrators, therefore, had no 
authority to adjudicate his rights and any decision made behind his back, is 
certainly not binding on him and cannot in any way affect his legal status or 
tight. From that standpoint, any adjudication regarding his rights cannot 
but be outside the scope of reference and wholly beyond the jurisdiction of 
the suit”, Against this decree the appeal and application in revision were 
filed in the High Court. Pending appeal, B died and J applied to be substituted 
as appellent in the place of B : 


*Appeal from Original Decree No. 137 of 1930 with Application, against the 
decree of Babu Prafulla Krishna Ghosh, Subordinate Judge, 2nd Court, of Midna- 
pore, dated the 1st March 1930, 
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Held, That B could not be substituted as appellant as J was not a legal 
representative of B in so far as his rights as adopted son of B or as Mohunt 
or Shebait of the Deity, either by nomination or by right of linea] primogeniture 
were concerned and as the adjudication was a personal one so far as B 
was concerned, 

Appeal by the Defendant. 

The material facts appear from the judgment. 


+ 

Messrs, Rupendra Kumar Mitter, Sarat Chandra Jana, 

Kshitindra Nath Mitra and Kapilendra Krishna Deb for the 
Appellant. 


Messrs. Punchanan Ghose and Pulin -Behary Das for the 
Respondents. . 

C. A. Ve 

The following judgment was delivered : 

This is an appeal from a decree based upon an award of certain 
arbitrators which was accepted by the Court witha slight modification. 
As alternative to the appeal, there is an application in revision. 

The suit in which the said award was made was instituted by 
Dwijendra and Robindra, the two younger sons of one Rai Radha- 
shyam Das Adhikari Bahadur deceased, in their personal right and 
also as Shebaits of a certain Deity, against their eldest brother 
Barendra who was sued both in his personal right and as the other 
Shebait of the said Deity. The sons of the said plaintiff were sub- 
sequently added as co-plaintifls. The plaintiffs asked for declaration 
of title and confirmation of possession in a 34rds share in certain 
properties by right of survivorship. They prayed that if it be found 
that the properties were subject to a charge for debsheda the said 
charge might be declared. Inthe alternative, they prayed that if 
the properties be found to be debutter, their rights as shebaits be 
declared and they be put in joint possession with the defendant and 
a scheme be framed for the performance ot the Sheba (worship). 

On a joint application by all the parties, the suit was referred to 
certain arbitrators who made an award the important terms whereof 
were the following :— 

1. That the properties are the absolute Debutter properties of 
the Deity. 

2, That the defendant had been duly installed by the previous 
Mohunt of the Deity and he was the sole Mohunt of the endowment, 
validly appointed. l . 

3. That the next Mohunt would have to be nominated by the 


‘defendant from amongst the descendants of the late Mohunt Radha- 
“shyam Das Adhikari Bahadur, and failing such nomination during 
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his life-time the said descendants shall nominate one from amongst 
themselves to be such Mohunt. 

4. That the plaintiffs would get maintenance from the Debutter 
properties, and to that end certain properties specified in a schedule 
were to be given to them, to be enjoyed by them from generation 
to generation but with no power of transfer or alienation. 

5. That the plaintiffs and their descendants will have free access 
to the temple and right of worship therein. 

6. That Jitendra who was said to have been adopted by the 
defendant would on no account be appointed Mobunt, not even if 
be was so nominated by the defendant. 

7. That provision for the maintenance of Jitendra would. have 
to be made by the defendant out of the secular properties left by 
the late Mohunt, the father of the plaintiffs and the defendant. 

The award being submitted, the defendant put in an objection on 
the ground that some portions of it were beyond the scope of 
the reference and outside the subject-matter of the suit. 

The Subordinate Judge overruled the objection except as regards 
one matter, namely, as regards the provision relating to the main- 
tenance of Jitendra. Persuant to his decision, a decree was drawn 
up incorporating all the clauses of the award referred to above with 
the exception of clause 7. 

This decree is the subject-matter of the appeal .and the applica- 
tion in revision. On the roth June 1930 the appeal was preferred, 
and the application was filed on the next day the rth: On the grst 
March 1931 Barendra died. On the 15th June 1931, Jitendra, who, 
as already stated, was alleged to have been adopted by Barendra 
prior to the suit and was no party therein, applied to this Court to be 
substituted as appellant in the place of Barendra and obtained an 
order from the Registrar to be so substituted. On the 23rd Novem- 
ber 1931, Robindra, one of the plaintiffs, denying the factum as well 
as the validity of the adoption of Jitendra and also Jitendra’s right 
to the Shebaitship under the alleged nomination of Barendra, and 
claiming to have been elected by the male descendants of the 
Mohunt Rai Radhashyam Das Bahaduras provided for in the award, 
put in a petition asking that the order obtained by Jitendra for his 
substitution might be vacated. On the 18th December 191 
Jitendra filed an affidavit asserting that his adoption was valid and 
also that he had been appointed by Barendra as his successor in 
accordance with the custom governing the endowment and further 
that there was a custom under which the Shebaitship devolved by 
lineal primogeniture, 
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Cake Now, the first question to be considered is whether on the death 


1932, of the appellant Barendra, the appeal can proceed at the instance of 
Mahant Barendra Jitendra as appellant substituted in his place. The Deity was nota 
-Krishna Adbikari party to the suit and so no determination made by the award and 
Dwijendra Krishna Affirmed by the decree will affect the rights and interests of the Deity 

Das Adhikari. so as to make a Sheba it of the Deity bound thereby. Jitendra too 
was not a party to the suit and the Subordinate Judge has rightly 
observed in his judgment,—" Jitendra Nath Adhikari is not a party 
to the suit, The arbitrators, therefore, had no authority to adjudi- 
cate his rights and any decision. made behind his back, is certainly 
not binding on him and cannot in any way affect his legal status or 
right. From that standpoint, any adjudication regarding his rights 
cannot but be outside the scope of reference and wholly beyond the 
jurisdiction of the suit.” The parties, it should be stated here, -are 
governed by the Mitakshara Law. Whatever rights Jitendra may 
have either personally as adopted son of Barendra or as Mohunt or 
Shebait of the Deity, either by nomination or by right of lineal pri- 
mogeniture, are not rights which have in any way been affected by 
the decree and in no sense canit be said that Jitendra isa legal 
representative of Barendra in so far as such rights of his are con- 
cerned. The adjudication contained in the award as affirmed by 
the decree is an adjudication which is entirely a personal one in so 
far as Barendra was concerned and on Barendra’s death has spent 
all its force except as regards parties who were the other parties to 
the suit. Thé Court below has expressly said that the decree will 
have no effect so far as Jitendra is concerned, and it will be a waste 
of procedure to let him come in only to have the same thing said 
once again in his presence. There is no application before us by 
any body else to come in and prosecute the appeal in the place of 
Barendra. 

The result is that in our judgment the order obtained by Jitendra 
for his substitution should be vacated, and it being held that.the 
appeal has abated, the appeal as well as the application should be 
dismissed. 

There will be no order for costs. 

A T. M. Appeal and application dismissed. 


Vor. LVL] HIGH COURT. 


Before Mr. Justice D. N. Mitter and Mr. Justice S. K. Ghose. 


NANI LAL ROY AND OTHERS 
D. 


PROLHAD CHANDRA KAIBARTA (SINCE DECEASED) 
AND OTHERS*, 


° 

Fishery—Burden of proof—Grant—Title to exclusive fishery in tidal navigatle 
river, how established—Presumption—Fudement not inter partes, admissibi- 
lity af ~ Course of conduct—Recitals in document—Actual possession--Res 
judicata—Civil Procedure Code (Act V of 1906), Sec. 11-—Identity, if to be 
of subject matter - Substantial effect of decision—Rennel’s map—Direction 
of village—Exparte rent decree = Evidenciary value—Participation of profits 
of Falkar by one af the co-sharers. 


The burden is on the person to show that the fishery has come to him under 
a valid and effectual grant from the Crown which has been sustained by the 
continuous use and enioyment of. himself and his predecessors. 


Title to an exclusive fishery in a tidal navigable river can be established by 
proving an express grant or by giving evidence that a grant though not capable 
.of being produced will be presumed. 


In a suit by A against the Colleclor on behalf of the Government, it was 
asserted by A that he had along with another purchased a Zemindary at a revenue 
sale and that position was accepted by the Court and A obtained a decree against 
the Government : 


Held, that the decision was admissible in evidence against a third person as to 
the question of purchase at a revenue sale, as evidence of a transaction within 
the meaning of Section 13 of the Evidence Act. 


The course of gonduct which the proprietor may be expected to follow with 
regard to his own interest must be taken into account in determining the suffi- 
ciency of possession of the fishery. 

Lord Advocate v. Lord Lovat (1) followed. 


Repeated assertions of title in.ancient documents being mere recitals are no 
evidence of what is there recited though actual possession in comformity there- 
with would constitute a prima facie title. 


Bristow v. Cormican (2) referred to. 


In order to sustain the plea of res judicata the judgment has to be read in the 
light of the pleadings. 

The rule of res judicata as embodied in Section 11 of the Code of Civil 
Procedure, 1908, does not depend upon the identity of the subject matter but it 
depends on the identity of the issues. 


*Appeals from Original Decree Nos, 332 and 370 of 1928, against the decree 
of Babu Narayan Chandra Ghose, Subordinate Judge, rst Court, Dacca, dated the 
28th February, 1928. 


(1) [1880] L, R. 5 App, Cas. 288. (a) [1878] 3 App. Cas. 641. 
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Cw. In order to consider whether a previous decision is res judicata or not, the 

1932. substantia! effect of what hus been decided in the case has to be considered. 
Nani Lal Ro Rennel’s map indicated correctly the course of rivers but it cannot be regarded 
v.. y as giving correctly the direction of villages for the method adopted for 

a R ascertaining village was by an extremely unscientific method. 
eg The weight to ba attached to an exparte decree for rent is very small if it is 
not shown that the decree was executed and rent realised. 

Neill v. Dule of Devonshire (1) referred to. ° 


Mere participation of the rent and profits of Jalkar without more by one of the 
co-sharers even for a long period of time is not sufficient to constitute ouster. 
4 


Corea v. Appuhamy (a) and Hardit Singh’s Case (3) referred to. 


Appeals by the Plaintiffs. 

Suit for joint possession of fishery, etc. 

The material facts appear from the judgment. 

Messrs. Jogesh Chunder Roy, Rupendra Kumar Milter, Bankim 
Chandra Banerjee and Nirmal Chandra Chakravarty for the 
Appellants in No. 332. 

Mr. Phani Bhusan Chakravarty (for Mr. Prokash Chandra 
Pakrashi) for the Appellants in No. 370. 

Mr. Dwarka Nath Chakravarty, Dr. Sarat Chandra Basak, 
Messrs. Gunada Charan Sen, Prakash Chandra Mazumdar, Ashita 
Ranjan Ghose, Phani Bhusan Chakravarty (for Mr. Prokash 
Chandra Pakrasht), Bijon Behari Mitter and Kapilendra Krishna 
Deb for the Respondents in No. 332. 

Méssrs. Prakash Chandra Mazumdar and Ashita Ranjan Ghose 


for the Respondents in No. 370. 
a C, A. V. 
The following judgments were delivered : 


March, 14. Mitter J. :—Four main questions fall for determination in this 
aa appeal by the plaintiffs (1) whether the plaintiffs have established 
their title to the fishery known as the Bikrampur Jalkar in the tidal 
‘and navigable river Pudma, (2) what is the boundary between their 
Jalkar and the respondents’ (defendent 1 to 5) fishery known as the 
Mukundia Jalkar (3) whether the plaintiffs have lost their title by 
adverse possession of the defendants to the portion of the fishery 
now in dispute and (4) what is the legal effect of the proceedings of 
1816, 1843 and of the award of the arbitrator in certain suits insti- 
tuted in 1909. The principal contestants to the appeal are Raja 
Janaki Nath Roy, a gentleman possessed of considerable wealth and 
his nephews. 


G)E 78 App. Cas. 135. . (2) [1912] A. C. ago. 
(3) (1918) 28 C. L. J. 437 (P. C). 
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In this action plaintiffs claimed a decree for recovery of joint 
possession with their co-sharers to the extent of their 3 as. 2 gds. 
I kara 2 krantis 1 danti share in that portion of the fishery which is 
descrited in schedule 2 to the plaint after declaration of their title 
as proprietors to the fishery described in the schedule No. 1 to the 
plaint of which the property in sckedule No. 2 is claimed as forming 
é part. The plaintiffs also rested their claim to the disputed portion 
of the fishery on the ground of adverse possession for more than 
the statutory pericd ci twelve years. In the alternative they claim- 
ed that if the right to the disputed fishery (jalkar) be not established 
onthe ground of their title as proprietors or on the ground of 
adverse possession they may te givena declaration that they have 
acquired “a right of easement and prescriptive right on the ground 
that thcy have been holding possession of the said right in succes- 
sion to their predecessors for upwards of sixty years openly, peace- 
ably, uninterruptedly and as of right. They also claimed a decree 
for the sum of Rs. 536-10-3 pies as their share of the profits of the 
disputed jalkar during the pendency of the preceedings under 
section 145 of the Criminal Procedure Code which had been with- 
drawn by the defendants and also claimed tentatively the sum of 
Rs. 1600/- as mesne profits. The plaintiffs failed before the Sub- 
ordinate Judge of Dacca. Hence this appeal to this Court. . 

The case as stated in the plaint is that there isa jalkar mehal 
described in schedule 1 to the plaint known by the names of Nadi 
Padmabati, Balabanta Narhi Korha and others, that this jalkar 
mehal was in very ancient timesan independent jalkar, that it was 
subsequently incorporated in zemindary No. r of the tauzi of the 
Collectorate of Dacca .and the Sadar jama of the said zemindary 
was fixed at Rs. 1222-8-4 pies, that the boundaries of the jalkar 
portion now in dispute is given in schellule 2 of the plaint; that 
one-third of the jalkar formed the Howla of Shamdas Pal within the 
said zemindary and the remaining two-thirds of the jalkar remained 
in the Khas possession of the maliks ; that the zemindary stood in 
the name of Raj Krishna Roy, that it was sold for arrears of 
Government revenue on the 24th August 1832 (Bhadra 1239 B. S.) 
and was purchased inthe name of Prem Chand Roy, father of 
Raja Sreenath Roy, defendant No. 1, who died pending this action 
and Raja Janaki Nath Roy (defendant 2) and grandfather of defen- 
dents 3 and 4 Jadu Nath Roy and Priya Nath Roy and Iswar Chand 
Desmukhya in equal shares; that the eight annas purchased by 
Prem Chand was for the benefit of himself and his three uterine 
brothers Guru Prosad Roy, Hari Prosad Roy and Chaitanya Das 
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Crvit. Roy, that Iswar Chandra sold his 8 annas ‘share of the zemindary to 


1932. Trilochan Chatterjee who in turn sold the 8 annasto the Pal 
SEERA Roy  Choudburys of Lobajung ; that the Pal Choudhurys and others dis- 

v. possessed the Roy Choudhurys from a portion of the jalkar describ- 
Problad Chandra Gg in schedule 1 and a suit was instituted by Prem Chand Roy for 
recovery of joint possession of the disputed portion of the jalkar 
and was fought up to the Sadar Dewany Adawlut and was decreed 
with mesne profits ; that the plaintiffs as well as defendants 1 to 5 
are descendants of the Roy Choudburys and plaintiffs have got 
certain shares in the jalkar which are detailed in Paras 13, 14 and 
15 of the plaint. The plaint proceeds to refer to several proceed- 
ings in support of their title and possession viz., Suit No. 22 of 1851, 
in the Court of the Principal Sudder Amin of Dacca, the resumption 
proceedings of 1861, Suit No. 374 of 1864 in the Court of the 
Munsiff of Narayangunge against the Government and the ijaradars 
of the Government and rely on the principle of equitable estoppel 
against the defendants 7 to s on the basis of- what transpired in the 
course of these suits and proceedings. It is not necessary to refer to 
the history of these suits and proceedings now, as they will have to. 
be referred to in detail hereafter. In Para 7 of the plaint the plaintiffs 
refer to certain demarcation proceedings under Act V of 1875 and 
refer to important admissions alleged to have been made 
by the principal defendants or their predecessors in the petition 
of objection as to the description of the upstream limit of the 
plaintiffs’ jalkar now in dispute. The plaintiffs then proceed 
to state that with regard to a portion of the jalkar described in 
schedule 1 to the plaint which is marked as A,B, C, D in the 
sketch map attached to the plaint and which lay within the 
district of Faridpur proceedings under section 145 of the Code 
of Criminal Procedure were started and the first party to the 
said proceedings were the principal defendants Nos. 1 and 2 and 
Rai Sitanath Roy Bahadur father of defendants Nos. 3 and 4 and 
the principal defendant No. 6 and some other persons and plain- 
tiff No. 7 and the predecessor of some of the plaintiffs and some 
co-sharer pro forma defendants were the second party to the said 
proceedings and the jalkar was attached under section 146 of 
the Code of Criminal Procedure. The plaint further states that 
in those proceedings the first party described the portion marked 
A, B, C, D in the annexed map as included in mehal Char 
Mukundia bearing Touzi No. 4000 of the Colletorate and the _- 
second party described the said portion of the jalkar as included in 
echedule No. 1 and appertaining to Zemindary No. 1 Raj Krishna 


Mitter, F. 
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Roy ; that aggrieved by the order of attachment three title suits 
were instituted, one by some of the principal defendants (which 
includes some of their predecessors), the second by some of the 
present iplaintiffs (which term includes their predecessors as well) 
and the third by the Pal defendants in different Courts in Farid- 
pur and all these were referred to the arbitration of Mr. Sarada 
Charan Mitra, formerly a Judge of the High Court of Calcutta, 
who after taking evidence gave an award, that by the said award 
he decided that the ujan (upstream) Simana (limit) of the jalkar 
described in schedule 1 of this plaint was the ujan Simana and 
was represented by the line EF as in the map annexed to the 
plaint and held that the plaintiffs and .the co-sharer defendants 
were entitled to the portion of the jalkar marked A, B, C, D in 
the annexed map and the Court ordered a decree to be 
made on the said award and the appeal against the said- award 
was dismissed, that the principal defendants are bound by the 
decision in the title suits and are estopped from questioning 
the findings in the said suit by reason of the rule of yes 
judicata. The plaint next alleges that in the year 1917 another 
proceeding was started under section 145 of the Criminal 
Procedure Code in respect of the jalkar now in dispute in 
which the plaintiffs, pro forma defendants 15 to 94 were the first 
party and the principal defendants were the second party 
and the Magistrate decided that the second party were entitled 
to the possession of the same by his order dated 31st October 
1918, that during the pendency of the 145 case the disputed jalkar 
was attached and Rs. 2750 was collected fromthe said mehal by 
making settlement by auction and this sum was deposited in the 
Dacca Criminal Court and was unjustly withdrawn by the defen- 
dants. The order of the Criminal Court has given rise to the 
cause of action for the suit which was brought on'the 3cth September 
1921 within three years from the date of the order under Sec- 
tion 145 of the Code. In paragraph ro of the plaint the plaintiffs 
Say that they and their predecessors in interest have been in 
adverse possession of the jalkar for upwards of 70 years and have 
also acquired a right by adverse possession. In paragraph 11 of 
the plaint the plaintiffs allege that plaintiffs and their predecessors 
have continued to hold possession of the jalkar as of right, peace- 
fully unobstructedly without any interruption for 7o years, on 
receiving rents, Kabuliats and fish from the dealers in fish, by 
granting ijara settlements for a term fixed to them, and by holding 
the same in khas possession and they haye acquired a prescriptive 
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right and right by easement therein. On these allegations plaintiffs 
ask for the 1eliefs mentioned in the teginning of the judgment. 

Nothing further need be said about plaintiffs’ claim based on 
“prescriptive right and right by easement” as the claim on this 
basis has been abandoned in this- Court. 

Several of the defendants filed their written defences but as they 
generally follow the same lines it is sufficient to set forth the defencg 
raised in the written statement of the principal defendants Nos. 1 to 4. 

These defenJants contend (r) that the suit is barred by limita. 
tion ; (2) they admit that the plaintiffs, defendants Nos. 1 to 5, the 
defendant Ne, 15 and cefendants Nos 16 to 35 have got Zemindary 
right in Zemindary No. 1 Raj Krishna Roy and the defendants 
Nos, 16 to 94 bave got Howla right in one-third share of the Howla 
Shamdas P:1 but they deny that the jalkar (fishery) described.as 
lying within the Loundaries mentioned in Schedule No. 1 in its 
entirety and the jalkar described in Schedule No. 2 are included in 
the said Zemindary No. 1 of the Howla Shyamdas Pal; (3) they 
deny ali knowledge of the revenue sale of the Zamindary No. 1 
Raj Krishna Roy inthe month of Bhadra 1239 B. S. They deny, 
the possession of Prem Chand’ and Desmukhya in the disputed 
jalkar ;on the other hand they say that the zemindar of Char 
Mukunjia had been in possession of the disputed jalkar even 
from before the permanent settlement and the maliks of Zemindary 
No. 1 had-not Leen in possession ; (4) they contend tbat they are 
not bound by the Cecision in suit No. 22 of 1851, by the resump- 
tion proceedings of 1861 as the proprietors of Char Mukundia ` 
{their predecessors) were no party to the said two decisions ; 
(5) they contend that they are not bound by the decision in 
the suit brought by their ancestor Prem Chand Roy against Pal, 
Babus and Gopi Mohan Sen inasmuch as the owner of Char 
Mukundia, the predecessor-in-interest of the defendants were no 
parties to the suit and this decision is no evidence against them ; 
(6) trey contend that neither the decision in Suit No. 22 of 
1851 nor the statements of the plaintiffs in the said suit can be. 
used as evidence against them as the owner of Char Mukundia was 
nct party to the said suit; (7) they contend that the state- 
ments of plaintiffs’ predecessors cannot be used in their favour ; 
(8) they say that in the demarcation proceedings of 1903 neither 
Gefendants Nos. r and 2 nor the father of defendants Nos. 3 and 4. 
made any statements or sign any papers and that the statements 
were made by the ijmali officers who acted under the direction of 
the: plaintiffs (9) they do not admit the accuracy cf the map filed. 
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with the plaint ; (10) they say that the arbitrator did not decide the 
question of the boundary between the two jalkars and allege that 
the subject matter of the dispute in respect of which the award 
was given.became a dry Chur immediately after the decision of the 
proceedings under Section r45 which gave rise to the three title 
suits which culminated in the award; they contend that the 
award cannot operate as res judicata on the question of boundary ; 
(11) they contend further that neither the maliks of Zemindary 
No. 1 nor those of Howla Shamdas Pal ever acquired any indefea- 
sible right by adverse possession to the disputed jalkar. They 
next raise the defence that the plaintiffs the pro-forma defendants 
and the principal defendants Nos. 1 to 5 jointly own and possess 
the jalkar as lying within the boundaries of schedule x excluding 
therefrom the boundaries of the Schedule No. 2 and the jalkar 
lying to the south thereof. 
These defendants then proceed to set forth their own title to 
the jalkar of Char Mukundia. There was a zemindari Char 
Mukundia and others Sarkar Fyazabad and others and there was a 
several fishery called Nadi Balabanta Bil Baor in the public tidal 
navigable river Padma, Padmabati or Ganges. These two separate 
mehals carried separate jamas, afterwards they were incorporated 
into one Touzi viz. 110 at the time of the permanent settlement 
which has become Touzi 4000 of the Faridpur Collectorate. It 
carries a Sadar jama of Rs. 3142-1c-3. The devolution of the 
zemindary from Maharaja Ram Krishna Roy to Mr. J. P. Wise is 
. shown in the following chart. 
MAHARAJA RAM KRISHNA 


Jiban Krishna (his son) by inheritance 
= J. C. Sarkies (by auction purchase). 
=: Maharam Khatun. 


A 





Gareib Hossain ; Ramgam Khatun 
12 annas 4 annas. 
= Mr, Wise (by purchase) Sold to Mahamad Fazal 


=Sold to Abdul Gani 
=Sold to Mr, Wise. 
Mr. Wise on whom the zemindary devolved eventually granted 
a Patni settlement in respect of the jalkar mehal to Girish Chandra 


Guha-in 1279 B. S.=1872. A. D. Girish Chandra had ro annas 


8 pieS share in. the Patni, Bepin had the remaining 5 annas 


4 pies in the same. Girish mortgaged his ro annas 8 pies share. 
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of the Patni to Raja Sreenath Roy, Raja Janakinath Roy and Rai 
Sitanath Roy Bahadur father of defendants 3 and 4 and in execution 
of the mortgage decree the mortgagees purchased the ro annas 
8 pies share of Girish in the Patni in the year 1882 and took 
possession of the same in the same year and the remaining 5 annas 
4 pies share are in ownership and possession of defendants 5 to 9. 
Mr. Wise sold the zemindary interest and the jalkar right to ong 
Mr. David and defendants 1 and 2 and father of defendants 3 
and 4 purchased the same from the Administrator General when 
David’s estate had been in his hands in the year 1301 B. S. = 
1894. 

The defendants 1 and 4 give in a schedule attached to the 
written statement the boundaries of their jalkar which is known 
Nadi Balawanta, a local name for river Padma. They contend 
that the allegation that upstream of the jalkar claimed by the 
plaintiffs was Bangabaria and Narikelbaria is false. They refer to 
a case under Regulation 49 of 1793 between plaintifs and defen- 
dants’ predecessor by which it was decided that the downstream 
limit of their jalkar extended upto the south of Char Sahebdi, 
they contend that decree of 1816 inter partes operates as res judi- 
cata on the question of boundaries between the two jalkars. The 
upstream limit of the Bikrampur Jalkar they say has never been 
on the upstream side of the southern boundary of the said Char 
Sahebdi. They contend that they are not bound by the proceed- 
ings in the suit between Prem Chand Roy, their ancestor, as 
owner of the Bikrampur Jalkar and his co-sharer the Pal Babus 
and Gopi Mohan Sen. They insist that the plaintiffs have no 
tight to the jalkar claimed by them on the upstream side of the 
mouth of river Satar. They contend that they have been in adverse 
possession of the jalkar described in Schedule 2 to the plaint for 
more than hundred years and have acquired a title by adverse 
possession. They say that the father ot defendants 1 and 2 or 
the grandfather of defendants 3 and 4 had no right to the 
Mukundia ‘jalkar before their purchase of the patni right and 
whatever right they had to the jalkar mentioned in Schedule 2 of 
the plaint as co-sharers of the plaintiffs in the Bikrampur Jalkar 
have been extingnished by adverse possession for 100 years and 
knowing this these defendants purchased on the 17th Aswin 12389 
B. S. (1882 A. D.) 1o annas 8 pies share of the Patni right of 
Girish Guha under the owner of Char Mukundia and subsequently 
purchased the entire maliki right-in 1301=1894 and have been 
in adverse possession in both the said Patni and Zemindarj, right 
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for upward of twelve years against the owners of the Bikrampur 
jalkar. i 

| 

“The defendants. Nos. 6 to 9 take the same line of defence 


except that they deny the title of the plaintiffs to the Bikrampur 
Jalkar. 


On these pleadings several issues were framed. They are to 
‘be found at page 161 BK. A. It will not be necessary to refer 
in detatl to all the issues as the controversy has teen considerably 
narrowed down before the Court. 


I will deal first with the question of the title of the plaintiffs to 
the Bikrampur Jalkar, 


The first part of Issue No. 20 is as follows :-— 

Have the plaintiffs any independent or several fishery in the 
Padma? On this issue the Subordinate Judge decided against the 
plaintiffs and he seems to be of opinion that the plaintiffs must 
fail as they have not produced a grant from the Crown or 
have proved a lost grant. The burden is undoubtedly on the 
plaintiffs to show that the Bikrampur fishery has come to them 
under a valid and effectual grant from the Crown which has 
been sustained by the continuous use and enjoyment of them- 
selves and their co-sharers and their predecessors. It is now 
well settled that title to an exclusive fishery in a tidal, navigable 
river. can be established by proving an express grant or by giving 
evidence that a grant though not capable of being produced will be 
presumed. Bearing this in mind we proceed to discuss whether 
plaintiffs have established the title to the fishery which they describe 
in their plaint., They say, as has been stated already, that their 
jalkar was an independent jalkar and was included in zemindari 
of Touzi No. x of the Collectorate of the District of Dacca and the 
Sudder Jama of the said zemindary No. 1 along with the said 
jalkar was fixed at Rs. 1,222-8-4 pies. An one-third;share of the 
Jalkar formed the Howla Shamdas Pal for which a fixed Jama was 
payable to the Maliks of the said zemindary and the remaining 
two-third share was held in Khas possession by the Maliks who 
used to enjoy: the same by granting leases to fishermen. This is 
not now disputed by the defendants respondents. This zemindary, 
the plaintiffs allege, was sold at auction for arrears of Government 
Revenue in Bhadra 1239 B. S. = 1832 when it was purchased in the 
names of Prem Chand Roy Choudhuri and Iswar Chandra 
Dasmukhya in equal: shares. The purchase is not disputed but 
what is disputed is that the purchase was not at a revenue sale a 
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matter to which we shall return hereafter. The purchase by Prem 
Chand in respect of the 8 annas share is not disputed. It is not 
disputed that the purchase was for the benefit of Prem -Chand and 
his three brothers, the predecessor of the plaintiffs and defendant 
No. 5. The following geneological tree shows the relationship 
between the plaintifs and defendants 1 to 5. 


| |. | | 
Prem Chand Guru Prosad. ` Hari Presad. Chaitanya Chandra. 





Heirs, some of ' Haralal Some of the Plffs, 
j the Plifs, adopted son. 
E | 
| Harendralal 
l D. 5. 
| 
pare A oa care ae 
Raja Sreenath Raja Janakinath Sitanath. 
Org. Defdt. No. 1. Roy PIF. 2. f 
| 
| | | 
Kumur Pramatha Jadu Nath Priya Nath 
Nath Roy. D. 3. $ D. 4. 


It appears that the plaintiffs and defendants 1 to 5 jointly owned 
the 8 annas share of the Jalkar which was settled with Tovuzi No. r. 
There is no dispute as to shares of the plaintiffs in the jalkar 
whatever the limits of-the jalkar are determined to be and therefore 
we have not thought it necessary to detail the shares of the plaintiffs 
and defendants respectively in the said jalkar. 

“In this case it is true that no grants from the Government in the 
shape of Pattas have been produced. But the fact will not affect 
plaintiffs’ title if circumstances exist from which such a grant can be 
inferred. In dealing with this question it is important to remember 
what has been said by their Lordships of the Judicial Committee 
of the Privy Council in the case of Raja Sreenath Roy v. Dina- 
bandhu Sen (1) where the title of the defendants in the Mukundia 
Jalkar was challenged by the Sens. At page 227 their Lordships 
said this: “ Although on the other hand, when Government has 
created a seprate estate of Jalkar at the period in question it is 
usual to find some entry of it in the decennial settlement papers, 
no evidence was forthcoming to show that Jalkar grants made prior 
to the decennial settlement or that settlements with Zemindars 
“made at the time of it must necessarily have taken the form of 
Pattas or some other muniments which should now be in the 
zemindar’s possession, or be recorded in the Government archives 
still in existence. In practice such original grants are but rarely 


(1) (1914) L. R. 41 1. A. 221 ; 1, L. R. 42 Cale. 489 ; 20 C. L. J. 385. 
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forthcoming now, and resort must be had to secondary evidence of 
them, or to the inference of legal origin to be drawn from long user : 
Garth, C. J. in Haridas Mal v, Mahommad Jaki (1). 

In the case before us such secondary evidence exists and it is 
of such a character that we have no hesitation in saying that such 
a grant should be inferred. Indeed such a grant was recognised 
by the Government, on a proceeding between the Government 
and the proprietors of the Bikrampur Jalkar. Government recog- 
nised that the. Bikrampur Jalkar whose upstream limit was Deo- 
khali belonged to the predecessors of the present plaintiffs and had 
been in existence from before 1195 B. S. prior to the date of the 
permanent settlement of 1793. It appears that in the year 1861 
the Government assessed rent in respect ofthat portion of the 
Bikrampur Jalkar from Bagra to Kaliya Barga, a portion down- 
stream of the portion of the jalkar now in dispute and Prem Chand 
“Roy predecessor of defendants 1 to 4 and Haralal Roy predecessor 
of defendant No.5 as well as the plaintiffs’ predecessors objected 
to the assessment and claimed that their Jalkar whose upstream 
limit was the Peepul tree or Aswatha tree in house of Kaimuddi 
Chakladar of Jonajat on the northern bank of the river and the 
house of Sadananda Guha of Deokhali on the southern bank and 
the downstream limit was Dadpur and Matibhanga, etc., was their 
Jalkar from before the date of the permanent settlement and should 
be released from assessment and their objection was allowed. 
The Deputy -Collector was satisfied from the papers which consist- 
ed of decrees of Courts and a certain Kabala of the year, 1195 B.S. 
that Nadi Padmabati of the defendants 1 to 9 which included Prem 
Chand Roy was not excluded in the decennial settlement from the 
Bikrampur zemindary No. 1 Raj Krishna Roy which admittedly 
belongs to the plaintiffs and defendants 1 to 5. See BK. B./188 
Rubakari Ex. 17(c) This decision was affirmed by the Commis- 
sioner on the 24th Apiil 1862. Apart from this there was dispute 
between the proprietors of Bikrampur Jalkar and the Mukundia 
Jalkar regarding the boundaries between the two Jalkars so far 
back as the year 1197 B. S. as will appear from the Rubakari of the 
Civil Court of “District Jalalpur, Ex. H BK, B, P. 54 and this 
| is undoubted evidence. that the right of the proprietors of the 
Bikrampur zemindary was recognised by the proprietors Char 
Mukundia zemindary and the dispute was as to the boundaries, 
See BE. B, P. 55, 1.to ro. Indeed it is admitted before us by 
Mr. Dwarkanath Chakrabarti who appears for the Raja defendants 


(1) (1885) I. L. R. 11 Cale. 434. 
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Ciu, that the Bikrampur zemindars had a Jalkar downstream of the 


1932. Mukundia Jalkar and the same admission is made before us by 
Nani Lal Roy Mr. Gunada Charan Sen who appears for the defendants Nos. 5 to 


v, 9. Plaintiffs’ predecessor as well as the brothers of Prem Chand 
Prohlad Chandra zy 
Kaibarta. the predecessor of defendants Nos. r to 4 purchased the Bikrampur 
Mitter, g. fishery at a revenue sale in the year 1832=1239 B. S. The 
-— defendants while admitttng the purchase of the Bikrampur Jalkar 


by Prem Chand for himself and his brothers deny that the purchase 
was made at a sale for arrears of Government revenue, Indeed 
it is too late now to raise the contention for it appears from a 
decision of the year 1852 of the principal Sudder Amin of Dacca 
in which Prem Chand Roy was the plaintiff and the Collector of 
Dacca on behalf of the Government was the detendant it was 
asserted by Prem Chand Roy that he had along with Desmukhya 
defendant purchased the Bikrampur zemindary at a revenue sale 
in the month of Bhadra 1239 B. S. corresponding’ to 1832. See Ex. 16 
dated 15th June 1852 Book B 87 (bottom) and that position was ac- 
cepted by the Court and the plaintiff obtained a decree against the 
Government. It is certain that this is good evidence of the assertion 
by Prem Chand of his purchase at a revenue sale. If Prem Chand 
was not a revenue sale purchaser the fact would at once have been 
challenged by the Government. Indeed the denial of the defen- 
dants Nos, r to 4 in this behalf is very evasive for they say in para- 
graph 4 of the written statement that they are not aware of the 
revenue purchase. It is difficult indeed for defendants 7 to 4 to say 
a that their ancestor Prem Chand was making an untrue assertion in 
this respect in 1852, and the written statement is therefore put in 
that evasive form. The Subordinate Judge says that the decree 
Ex. 16 of 1852 where there is recital about the revenue purchase by 
Prem Chand Roy is not admissible in evidence against the owners 
of the Mukundia jalkar as they were no parties to the said suit. 
That decree Ex, 16 although not infer partes, is admissible in 
evidence as evidence of a transaction within the meaning of section 
13 ofthe Evidence Act. Itis too late now to contend after the 
decision of their Lordships of the: Judicial Committee of the Privy 
Council in the case Ram Ranjan Chakrabarty (1) that the decree 
is not admissible in evidence against, the defendants. We are | 
unable to, follow the reasoning of the Subordinate Judge “that the 
recital is in first part of the decree and the defendants rightly 
question its binding effect.” See BK. A, P. 520, 1.15. .In the 
absence of any evidence to the contrary and having regard to the 


(1) (1894) L. R, a2 1, A. 60; L L, R. 22 Cale. 533. 
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fact that the recital is to be found in a very ancient document 
(1852) by the ancestor of defendants Nos. 1 to 4 and having regard 
to the evasive nature of the written statements of the defendants 
Nos. 1 to 4 we are of opinion that plaintiffs have proved the pur- 
‘chase of- the Bikrampur Jalkar by Prem Chand at the revenue 
sale, f 

¢ Mr. Jogesh Chandra Roy appearing for the plaintiffs-appellants 
have admitted the title of the defendants Nos. r to 4 in the Char 
Mukundia Jalkar-and have admitted that the said Jalkar appertains 
to Touzi No. 4000 of the Collectorate of the District of Faridpur. - 

The question of boundaries is the more difficult. This dispute 

„regarding boundaries between the two jalkars commenced in very 
-ancient-times. The proceedings of those times are fortunately on 
the record of this-case. We are of opinion that decision of the 
-years 1816 and 1843, Ex. H(B/54) and Ex. CPBK. B 68 should form 
the basis of our decision on the question of boundaries. 

© Taking now the proceeding of 1816 first it appears that the 
plaintiffs’ predecessors, the owner of the Bikrampur jalkar asserted 
the upstream limit of the jalkar to be Narikelbaria and Malkaberia 
as the owners of Mukundia jalkar asserted that their downstream 
limit was Char Sahabaddin on the north and the house of Hari- 
narain Chakrabarty of Harina towards the south. It appears’from 
the said proceedings. that previously there was a decree under 
“Regulation XLIX of 1793 by which Mukundia owners were given 
possession of the jalkar within the boundaries asseited by them. 
Thereupon there were certain criminal proceedings in which the 
men of the Mukundia jalkar zemindars were fined and it was held 
‘tbat they had no right to interfere with the jalkar of the Bikrampur 
people till the matter was decided by ‘the Civil Court. The 
‘Mukundia zemindars consequently instituted the suit under Regu- 
lation VI of 1813. That suit was decreed in favour of the Mukun- 
‘dia zemindars, and it was held: that they should be left in possession 
of their jalkar up to their downstream limit which was described 
to be Char Sahebuddin on the north bank and Harinarain Chakra- 
barty’s house at Harina on the south bank. -See P. 57 BK. B lines 
8—-ro and lines 25 and 27 BK,B: At this time the river Padma 
-was evidently flowing east to west for the document speaks of north 
and south bank. : 


The next dotument which throws light on the question of 
boundaries is the decree or Rubakari of the Sudder Dewany 
Adawlut of Dacca dated the 28th June 1843 ‘and it is upon the 
‘true meaning and effect of this decree which contains certain 
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important admission of the Mukundia zemindars there has been 
considerable controversy. This is a decision in appeal. The 
parties to the suit in which the deeree was made in the first instance 
by the Munsif of Bhanga were Gopi Mohan Sen and others, the 
Bikrampur zemindars who were plaintiffs and one Mr. John 
Kerapet Sarkes who was the auction-purchaser of the Mukundia 
zemindary who was defendant to the action. The suit was brought 
by the Bikrampur zemindar. Their complaint was as appears 


from the recital at page 68 BK, B l. 45 downwards in Ex. C that 


Kashinath Choudhuri, Munsif of Thana Hajigunj who was deputed 
to deliver possession to the Mukundia people in accordance with 
the decree of 1816 got one bamboo posted at Sadaikhali lying 
contiguously to the north of the said Char Sahebdi and instead of 
posting another bamboo at Amirabad which happened to be in a 
line on the western bank of the river got it posted at Krokichar on 
the said western bank contrary to the line and got another posted... 
on the south of Bari of Mohan Sardar in the same line and got’ 
another posted in a line with the same in the direction of the 

Banian tree of the Bari of Jagannath Kaibarta of Sudderpur and 

posted a bamboo at Deokhali in the same line with the old village . 
of Harina and made over delivery of possession to the said Roys on 
the goth Pous 1226 B. 5, =1819 and submitted a report to the Court 


on the r2th Magh of the said year. Then they brought a suit against 


Jiban Krishna, heir of Ram Krishna Roy, the Mukundia zemindar 
for recovery of possession up to their upstream limit in the direc- 
tion of Bangaberia and Nari kelberia of which delivery of possession 
was given to the Mukundia zemindars on the strength of the decree 
under Regulation VI. The suit was decreed by the Munsiff 
of Bhanga on the 25th May 1837 but the-decision of the Munsif 
was set aside on appeal as Mr. Sarkies who had purchased the 
Mukundia zemindary had not been made a party to the suit on 
the 1gth February 1838, but permission was granted to the Bikram- 
pur zemindars to bring a fresh suit. The plaintiffs accordingly 
brought the- suit which led to the judgment of the appellate Court 
dated 28th June 1843. Mr. Sarkies representing the Mukundia 
zemindary on the other hand complained of the conduct òf the 
Munsif Kashinath regarding the delivery of possession as follows. 
It is best to reproduce his objection as stated in the rubokari 
Ex. C. at page 71 BK. B. line 37 downwards: “That then the 
ancestor of the plaintiffs having made objections to the delivery 
of possession made by the said Amin, an order was passed directing 
Kashinath Roy Munsif of Hajigunj to post bamboos on the boun- 
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dary in accordance with the decree passed under the provisions 
of the said Regulation II and Regulation VI ; that then the said 
Roy did not in collusion with the ancestor of plaintiffs post bamboos 
on the original boundary on the western bank, 7. e. on char Dubail 
inthe same direction of the old Bhowani Chakrabarti’s dari on 
the southern side of the ‘present river and in his presence on the 
eeastern bank, that is, in the downstream of Sahebdi Char on the 
northern bank of the persent river, but posted bamboo at the 
new place, called Sadaikhali lying contiguously to the north of the 
said Sahebdi Char on northern bank of the present river lying on 
the upstream side of the Sahebdi Char and another near the dari 
of Sadananda ‘Guha of Deokhali, lying on the upstream side of 
the said Char Dubail, on the Southern bank of the present river. 
That thereupon’ the said Ramkrishna Roy filed a petition object- 
ing to the same which was rejected and the boundary was con- 

"firmed up to that, and an order was passed that in the case the 
said boundary was considered to be wrong, the objector (R. K, Roy) 
would be competent to file a regular suit ; that the possession of the 
‘zemindars predecessors of the appellant having been confirmed upto 
that extent the said Zemindars made preparation for bringing a 
suit for recovery of possession thereof upto the south of Chur Dubail 
and Sahebdi char lying on the downstream side of the said 
Dheokhali and Sadaikhali, but there was delay in bringing the 
suit “by reason of their having been many co-sharers who were 
holding possession amicably ; that the plaintiffs with the object 
of desisting from laying the said claim brought a suit at first against 
the old zemindars after a period of 12 years even after the date 
of delivery of possession made by the said Dharmadas Amin, 
and as that was dismissed, they brought this suit against the 
appellant.” 


It appears from this statement of the Mukundia zemindar 
predecessor in title of the defendants 7 to 4 that the Munsif 
Kashi Nath Roy in the proceedings for delivery of possession of 
the decree of 1816 posted a bamboo at the’ new place called 
Sadaikhali lying.to the immediate or contiguous north of Sahebdi 
on the northern bank of the present river (river as in 1843) lying 
onthe upstream side of the said Sahebdi Char and another near 
‘the dari of Sadananda Guha of Deokhali lying on the upstream 
side of the said char Dubail on the Southern bank of the present 
river (river as in 1843). It thus appears clear that the river has 
changed its course and it was flowing east to west and the boundary 
was confirmed upto the line upto which. delivery of possession was 
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Here there is a clear admission by the Mukundia zemindar that 
the line drawn from Sadaikhali to Deokhali represented the line of 
the delivery of possession to them by the Munsiff Kashinath and 
notwithstanding the objection of Ramkrishna Roy (the Mukundia 
zemindar) the said boundary was maintained. It is also admitted 
that the Mukundia owners did not bring any suit or institute any 
proceeding for setting aside the delivery of possession by Kashinath 
on the ground that the delivery of possession was'not in accordance 
with the decree of 1816 and that more than 12 years had.expired 
from delivery of -possession which was in 18191226 and no suit 
could be brought as there was disagreement between the co-sharers 
of the Mukundia zemindary. On the other hand the Bikrampur 
zemindar brought the suit to get the decree of 1816 set aside in so 
far as it interfered with his possession of the jalkar from Bangaberia 
to Narikelbaria on the upstream side to the line of delivery of posses- 

sion by the Munsiff Kashinath. That suit was decreed by the 
Munsiff of Bhanga but was dismissed by the Civil Court Dacca by 
this judgment or Rubokari of 28th June, 1843. In our opinion 
therefore the line Sadaikhali to Deokhali must determine the 
: boundary between the two fisheries and it must be regarded as the 
- upstream limit of the plaintiffs’ Bikrampur Jalkar and the down- 
“stream limit of the defendants’ Mukundia Jalkar for it is absolutely 
_ clear to our, mind that the decree must be taken to have been effec- 
tive according to the delivery of possession by the Munsiff Kashi- 
nath. Itis argued by the learned Advocate for defendants 1 to 4 
“that this decree of 1843 operates as res judicata and precludes the 
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plaintiffs from maintaining that the boundary as found by the decree 
of 1816 should*not be maintained and from contending that the 
boundary upto which Kashinath delivered possession purporting 
to act under the decree should be regarded as true boundary in 
accordance with the decree of 1816, This argument is based: ona 
misreading of this judgment or rubokari of 1843. Itis argued that 
Kashinath made delivery of possession contrary to the judgment of 
Irth September 1816 and as the suit was brought to set aside the 
decree of 1816 and was dismissed it must be taken that plaintiffs’ 
predecessor brought the suit not only to recover possession of the 
portion of the Jalkar lying between Bangaberia and Narikelbaria 
and the portion of which the limit was Sadaikhali on the northern 
bank and Deokhali on the southern bank of the river in 1840 or 
1843 but to the downstream side of Sadaikhali and Deokhali of 
which they were in possession according to the admission of the 
defendants. This in our opinion is an impossible contention and 
is opposed to common sense and the ordinary course of human con- 
duct. Why should the suit be brought for recovery of possession for 
that portion of the Jalkar which was on the downstream side of 
Deokhali on the south to Sadaikhali on the north as the plaintiffs’ 
predecessor were in possession of that, and that possession was not 
interfered with by Kashinath’s delivery of possession. In order to 
sustain the plea of res judicata the judgment has to be read in the 
light of the pleadings and from the pleadings of the defendants’ 
predecessor it is clear that his grievance was that Kashinath’s line 
of delivery of possession should have been shifted further down in 
accordance with the decree but as no proceedings were taken by 
Mukundia zemindars to rectify the proceedings regarding delivery of 
possession by, Kashinath by reason of dispute amongst the co-sharers 
the Mukundia zemindar was forced to accept Kashinath’s line of deli- 
very of possession as finally determining the question of boundaries 
between the Bikrampur and Mukundia Jalkar. The argument of 


the defendants 1 to 4 isto putin this way: When the suit which ` 


led to the judgment of 28th June 1843 was brought for recovery of 
possession of land within the boundaries contained in'the decree of 
1816 without any qualification of those boundaries dismissal of that 
suit by the appellate Court was to maintain the defendants’ posses- 
sion within the boundaries of the decree. The plaintiffs do not say 
that they want to retain what Kashinath gave them. The Regulation 
made the earlier decision ‘binding unless the decree was set aside by 
proceedings taken under Regulation VI of 1813. The plaintiffs’ 
cause of action was. delivery of possession by Amin Dharmadas and 
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a 
as the suit was dismissed, -it is res judicata with regard to boundaries 
as settled by the decree of 1816 i. e,, the downstream limit was from 
Harina to Sahebdi. ` Si 
For reasons we have given: above this argument cannot be sus- 
tained. This argument disregards altogether the fact as has been 
already stated that the decree was executed upto Kashinath’s line of 


delivery of possession and was effective only upto that line. ° 


That Deokhali was the downstream limit of the defendants’ 
Jalkar was accepted by Garib Hossain Choudhuri the previous pro- 
prietor of the Mukundia zemindary will appear clear from the Rubo- 
kari of the Court of the Collector of district Faridpur dated rith 
February 1861 (BK. B. P. 181). From this Rubokari it appears 
that Government assessed rent under the provisions of Regulation II 
of 1819 in respect of Jalkar of the river Padma having the upstream 
limit upto Kalikabari and the downstream limit upto Deokhali, 
Thereupon Garib Hossain Choudhuri filed a petition objecting that 
the first mentioned Jalkar (the word ‘said’ at line 39 page 181, is 
wrong, it should be first mentioned) should not be liable to assess- . 
ment of rent and alleged that the Jalkar within the said boundaries 
was Nadi Balwanta commonly known as Nadi Padmabati Bel Baor 
and in support of that they put in the Rubokari of 28th June just 
dealt with. On the basis of this Rubokari the Jalkar was released 
as it was proved that the Jalkar had been in possession of the 
Mukundia zemindary from before the r197 B. S. The learned 
Advocate for the respondents sought to argue that notwithstanding 
the use of the word “the first mentioned Jalkar” it must refer to 
jalkar the upstream limit of which was Hajigunj and the downstream 
limit Harina in respect of which Mr. Baron the Collector. issued 
notice. We are unable to accept the contention for the document is ` 
clear that the jalkar which was released was the one whose upstream 
limit was Kalikapur and the downstream Deokhali. The Subordi- 


_nate Judge has fallen into the error of supposing that the boundaries 


of the jalkar mentioned in the Rubokari was amended see page 526 
BK. A line 37. He says :—“ Simultaneously the Collector of Farid- 
pur issued notice on char Mukundia proprietors for the jalkar from 
Kalikabari to Dheokhali, and after amendment from Hajigunj to 
Harina.” He is clearly wrong in holding that there was any amend- 
ment. It is apparent also from the Rubokari of the Commissioner 
dated the 30th April 1861 BK. B ‘page 186 that the suit for assess- 
ment of rent by the Government under Regulation II of 1819 was in 
respect of the jalkar of the river Padma having for its upstream limit 
upto Kalikabari and downstream limit upto Deokhall. 
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It was next argued for the defendants Nos. 1 to4 that the 
Bikrampur jalkar of the Nadi Padmabati extended from Bhagra to 
Kaliya Barga—a portion of the jalkar much further downstream the 
boundaries of the Mukundia jalkar as given in the defendants’ written 
statement and they relied on certain proceedings for assessment of 
rent under Regulation II of 1819 which resulted in the Rubokari 

„dated grst July 186r Bk B page 188. In that proceeding the 
owners of the Bikrampur zemindary asserted that the portion of 
their jalkar of which the upstream limit wason the northern bank 
the peepul tree in the house of Kayemaddi Chakladar of Janajat and 
on the southern bank on the house of Sadananda Guha Deokhali 

“and the downstream limit was Dadpur, Mati Bhanga, Nayadi etc., 
belong to their Zemindary No. 1 Ramkrishna and had beeh in their 
possession from the date of the decennial settlement and the Collec- 
tor held that the jalkar within the boundaries mentioned by them 
belonged to them and the‘portion of the said jalkar from Bhagra to 
Khalia Barga fell within those limits and must be released, and this 
was affirmed by the Rubokari of the Commissioner of Dacca dated 

"the 24th April 1862 Bk B page (192) who held that plaintiffs’ pre- 

decessors have proved their possession of -the jalkar mehal as men- 
tioned by them and they are found to beso. The position is made 
clear also by the claim made by plaintiffs for recovery of possession 

. of ‘the portion between Bhagra and Kaliyabarga against the 

Collector of Dacca as the Collector notwithstanding the release of 

the plaintiffs’ jalkar by the Rubokari dated 24th April 1862 had 
settled the portion with the ijaradar defendants [see decree of the 

Munsiff of Narayanganj dated arst April 1865 Bk B (page 197)). 

At the bottom of page 198 the upstream limit of plaintiffs’ jalkar is 

given and claim at page 199 line ro was “ for recovery of the portion 
between Bhagra and Kaliabarga within the boundaries given of their 
jalkar of which the upstream limit was Peepul tree of the house of 

Kayamuddi Chakladar of Janajat on the northern bank and Sada- 

nanda Guha’s house at Deokhali on the southern bank. It is 
impossible therefore to accept the eontention of the respondents 
that the proceedings show plaintiffs’ jalkar extended from Bhagra to 

Kaliabarga and was confined within those limits and that these two 

villages are upstream and downstream limit of the said jalkar. The 
assessment was in respect of a portion of thejplaintiffs’ jalkar and not 
of the whole. 

There has been a local investigation by a pleader Commissioner 
in this case extending over the long period of three years and the 

Commissioner has shown in his map (sheet No. 27) which has been 
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prepared on ascale of 4 inches to the mile, the position of the 
Aswatha tree in the house of Sadananda Guha of Deokhali ia the 
southern bank and the portion of Sabdy char on the northern 
bank (being the northernmost Sabdy char of his map in burnt 
colour). We will return here2fter to the criticism offered to the 
accuracy of these positions. The Commissioner has also shown by 
ared line extending from points 99 to 160 of bis map the upper 
boundary of the plaintiffs’ Bikrampur jalkar, according to plaintiffs” 
documents and he has also shown by a blue line extending from 
station Nos, 18 to 187 of his map the lower limits of the defendants’ 
jalkar according to all the documents of the defendants except three 
of which the decree of 1816 is one. It seems to us that both parties 
have put their claim too high, as will appear from the discussion 
which will presently follow. f 

The upstream and downstream limits of the plaintiffs’ jalkar is 
given in Schedule 1 of the plaint and the main contention of the 
plaintiffs is that from shortly after the decree of 28th June 1843 
their predecessors and Premchand Roy ancestor of defendants 1 to 
4 asserted the same boundaries upto the year 1909 when suits 
regarding the possession of a portion of the Bikrampur jalkar had to 
be instituted by the plaintiffs and by the continuous assertion of title 
in proceedings of the Court and in leases and Kabuliats as to the 
upstream limit and downstream of their jalkar they have acquired a 
right by adverse possession for more than twelve years of the jalkar 
within those boundaries and these continuous assertions of title 
furnish good evidence of their title to the disputed portion of the 
fishery. 

The downstream boundary of the Bikrampur jalkar is not dis- 
puted and we are only concerned with upstream limit of the said 
jalkar of the plaintiffs which it is conceded is the same as the down- 
stream limit of the Mukundia jalkar of the defendants, 

The first document of importance on which plaintiff has relied is 
the judgment in a suit brought by Premchand in the year 1851 
against the Government who granted a lease of a portion of the 
Bikrampur jalkar to certain ijaradars in the belief that the said 
fishery belonged to Basudev Roy Zemindari which the Government 
purchased at revenue sale. In that suit Premchand Roy and others 
described the upstream limit of their jalkar as follows :~formerly 
Narikelbaria and Bangaberia, at present on the northern bank of the 
river, the peepul tree in the house of Keyamuddi Chakladar of 
Janajat, and on the southern bank of the river the peepul tree on the 
south of the house of Sadananda Guha of Deokhali, see page 88 
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(Bk B)and the plaintiffs obtained a decree against the Govern- 
ment who had purchased zemindary Basudeb Roy at an auction sale. 
It is pointed out on behalf of the respondents that in support of 
their title to the jalkar Premchand Roy and others produced a certi- 
fied copy of the Rubokari of the Munsiff of Bhanga in their favour 
and dated the 26th December 1842 but did not produce the decree 
‘of the appellate Court dated 28th June 1843 which set aside the 
decree of the Munsiff. In this document therefore the plaintiffs’ 
predecessor was describing the upstream limit as formerly Bangaberia 
and Narikelbaria, in the same way as they asserted in the suit of 
1816 and 1843 and it is argued that they were bound to 
abandon the limit of Bangaberia and Narikelbaria as those 
boundaries had not been accepted in the judgment of the 28th 
June 1843 in appeal from decree in the suit which was decreed by 
the Munsiff in 1842. But Premchand Roy did not produce this 
Rubokari of 28th June 1843 and the Government was misled 
into thinking that the upstream and downstream limit wasas the 
plaintiffs allege because the effect of the judgment of Munsif 
of Bhanga was to set aside the decree of 1816. This decree of 
1851 was obtained by the suppression of the decree of 1843 and 
the finding in the suit which was not inter partes that plaintiff 
has proved the possession of the jalkar within the limits of Banga- 
beria and Narikelbaria formerly and latterly within the limits 
of Deokhali and Janajat loses much force. Of course this judg- 
ment which was not inter partes can be only evidence of a tran- 
saction within the meaning of Section 13 of the Evidence Act. 
This judgment would be receivable not as evidence of the facts 
stated but as assertions of ownership submitted to by Government 
who are strangers in title to the owners of Mukundia jalkar. 
But its weight is very much discounted as the assertion regarding 
boundaries was sought to be supported by the decree of the 
Munsif of Bhanga of 26th December 1842 on the question of the 
boundary of their jalkar—a decree which had been set aside. See 
Bk. B. P. 92 (bottom) the entry No. 60 which shows the filing 
of the “certified copy of the decree passed by the Munsif of 
Bhanga on the 26th December 1842 for the purpose of proving 
that the boundaries of the disputed jalkar mehal were found there”, 
The plaintiffs next rely on the proceedings which led to the Rubo- 
kari Ex. 17 (c) dated the grst July 1861 Bk. B. 188 in which 
Premchand and the predecessor of the plaintiffs asserted the 
upstream limit of their jalkar to be the peepul tree in house of 
Kayemuddin Chakladar of Janajat on the northern bank and on 
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the south bank the house of Sadananda Guha of Deokhali when 
Government sought to assess rent on the portion of their jalkar 
from Bhagra to Kaliabarga. They also rely on the robokari of 
commissioner in appeal from the robokari Ex. 17 (c) and dated 
the 24th April 1862 (Bk B p. 192) and they contend strenuously 
that the commissioner as well as the Deputy Collector found that 
defendants 1 to 9 which included Premchand Roy and the pres 
decessor of the plaintiffs have proved the possession of the jalkar 
mehal as mentioned by them 7. e. within the boundaries above- 
mentioned and they say that this assertion of title to the jalkar 
from Deokhali to Janajat limit accompanied or coupled with 
possession is prima facie evidence of their title within these bounda- 
ries. But it is to be noticed that the Mukundia people were no 
party to:the proceeding and the question directly to be considered 
was whether the portion of the jalkar Bhagra to Kaliabarga which 
is admittedly below the portion now in dispute was a part of the 
jalkar of the plaintiffs. That finding as to possession within those 
larger limits alleged by them would be no evidence against the 
owners cf the Mukundia jalkar. The true effect of the rubokari 
is that jalkar from Bhagra to Kaliabarga was found to be in posses- 
sion of the Bikrampur maliks and was released by Government. 
To that extent the Rubokaries might be availed of as showing 
that the Bikrampur maliks were in possession of the jalkar within 
those limits at the date of the rubokaris. 


The findidg that Premchand Roy and others were in possession 
of the jalkar whose upstream limit was Deokhali on the southern 
bank and Janajat on the northern bank is strictly speaking no 
evidence against the owners of Mukundia jalkar as they were no 
parties to the proceeding and as the rubokari did not deal with 
the portion of the fishery now in dispute but with a portion which 
admittedly form part of the plaintiffs’ jalkar or fishery. That this 
is the correct legal position appears from the following observa- 
tions of their Lordships of the Judicial Committee of the Privy 
Council in the recent case of Mares Narayan Roy v. Secretary of 
State for India (1). Lord Phillimore said this: “This was a 
recovery by a co-sharer as against the Secretary of State of her 
right in the lands for which the plaintiff is suing in the present 
suit, It is not in itself conclusive because the plaintiff was not a 
party to that suit. Objection indeed was made by the Secretary 
of-State that the Rani could not sue without making the other 
co-sharers parties; and the answer made by the Court was that it 

(1) (1923) L. R. sol. A. rar (129). 
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was unnecessary os the judgment would only decide her right and 
would not be bindidg either in favour of or against other co-sharers. 
Ji was rejected by the High Court even as evidence ; and the rejection 
might have been right if it stood alone. But it was followed by a 
deed of partition dated 13th December roco, between the Rani, 
an cfiicer of the Court of Wards acting for the present plaintiff, 
then an infant and a representative of the Secretary of State 
whereby the tract marked yellow was divided between the three 
parties according to their several shares or supposed shares............ 
it is clear that the partition was made in consequence of the decree 
in that suit and with a view to work it out and in their Lordships’ 
opinion this introduces the decree in the Rani’s suit.” These 
observations make it clear that the Rubokaris would have been 
very good evidence of the pussession of the Bikrampur Maliks if 
the effect of the same was to release from assessment the portion 
of the fishery now in dispute on the ground that this portion fell 
within the upstream limit of the Bikrampur jalkar as alleged in 
those proceedings, but its probative value regarding the upstream 
limits is considerably weakened as the portion released was admit- 
tedly the plaintifs’ Jalkar. 


The same considerations apply to the decree for damages 
against the Government for settling the portion between’ Bhagra 
and Kaliabarga with ijaradars obtained in the suit which was 
instituted on the 28th July 1864 see Ex. 16(a) Bk. B. p. 197. 

Another class of documents on which the plaintiffs rely are 
those which contain the admissions of the defendants 1 to 5 
regarding the correctness of their (plaintiffs) boundary (upstream). 
One of such documents is a Kabuliat which was executed in favour 
of defendant No. 5 on the 2nd August 1895. Bk. C.p. 30. 
It is said that the upstream limit given in this document is the 
peepul tree in Chakladar’s house in Janajat and in a line with the 
same on the west bank of the river the peepul tree in the house 
of Sadananda Guha of Deokhali. (It is argued that defendant 
No. 5 before his purchase of an interest in Mukundia jalkar was 
accepting Kabuliats or counter-parts -of leases from tenants in 
respect of the jalkar admitting the upstream boundary to be 
the same as the plaintiffs allege. Babu Harendralal Roy was 
called on to produce this document but he did not do so 
‘and secondary evidence was let in and this certified copy was 
proved. The execution of this document is proved by witness 
No. 28 for the plaintiffs [see Bk. A. p. 398]. This docu- 
.ment was executed before Harendra Babu acquired any interest 
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in the Mukuudia jalkar and it shows that defendant No. 5 made 
the same assertions with regard to the upstream boundary as other 
joint owners of the jalkar for Harendra Babu purchased shares in 
the Mukundia jalkar on the sth September 1896 and 24th July 
1900, 

But plaintiffs lay very great stress on the admission by defen- 
dants 1 to 5 ‘after their acquisition of some interest in thè 
Mukundia Jalkar. Defendandts1 to 2 and father of defendants 
3 and 4 purchased the 34rd share of patni interest of Guhas in the 
Mukundia Jalkar on the zoth March 1882 see Ex. G Bk. B. p. 245 
anu they purchased the zemindari interest in the said jalkar from 
the Administrator General representing the estate of one Mr. 
M. David who purchased the sixteen annas zemindary interest 


: in the Jalkar from Mr. Wise in the year 1301 B. S.= 1894. See 


para 22 of their written statement Bk. A. p. 154. In the year 1903 
there was a certain demarcation proceeding under Bengal Survey 
Act V of 1875 in respect of the boundaries of another jalkar 
belonging to Krishna Chandra Das and others and a petition of 
objection was filed signed by a pleader who was authorised by the 
defendant No. 1 and defendant No. 2 and father of defendants 
3 and 4 acting through their agents in which the said defendants 
admitted the upstream limit to be the tree in the house of 
Chakladar of Janajat on the northern bank and the peepul tree 
in the house of Sadananda Guha at Deokhali see Ex. B. at 
p. 62. In paragraph 8 of the said petition it is distinctly stated 
that the plaintifis and defendants were in ownership and posses- 
sion of the jalkar whose upstream limit was as just mentioned 
without any interruption. It is argued for the plaintiffs that 
this admission made by the defendants must reasonably be pre- 
sumed to be true and the admission is binding on defendants 
1 to 5 unless it is shown that it was mistaken or was made 
under circumstances which do not make the admission binding 
on them. It is said that neither Raja Janaki Nath Roy 
and his nephews nor Babu Harendra Lal Roy have given their 
oath to say that they did not give instructions to their respective 
agents to make the admission nor have they shown that the 
admission was untrue, and this admission conclusively proves the 
possession of the jalkar of the plaintiff up to the upstream limit 
Janajat to Deokhali, It becomes necessary therefore to examine 
the circumstances under which these admissions were made by 
defendants 1 to 5 or under their instructions. Satya Bhusan 
Chakravarty son of Rasik Chandra Chakravarty has proved that 
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è 
the petition containing the admissions bears his father Rasik 
chandra Chakravarti’s signature and the vakalatnama Ex. 2 was 
accepted by his father on behalf of all the owners of the Bikram- 
pur ‘jalkar including the defendants r, 2, father of defendants 
3 and 4 and defendant s, [see 334 Bk. A]. Nanda Lal Das 
who verified the application containing the boundaries of the 
jalkar (Bikrampur) has been examined on behalf of the defendant 
in this case. He says he got the boundaries from papers and 
further that Raja Sreenath, Raja Janaki and Babu Sitanath did 
not give order for including the boundaries. In the face of this 
evidence which has been believed by the Subordinate Judge and 
which we see no reason for not accepting the admission cannot 
be said to have been made by Raja Janakinath and his brothers. 
It is unlikely that Raja Sreenath and Raja Janaki Nath would 
make this admission seeing that within two months from the date of 
this alleged admission they instituted a suil against one Dinabandhu 
Senin respect of the Mukundia Jalkar in which they stated the 
downstream limit of their jalkar to be potter’s house at Kasha- 
bhanga upto river Satar—the same boundaries which they gave 
in their written statement in the present case. This case eventually 
went upto the Privy Council and the decision in this case is re- 
ported in L. R. 411. A. 221. and has been printed in extenso 
in Bk. C. This admission, if proved to have been made either 
by the Raja or his brothers or under their instructions would have 
very much weakened the defence of the defendats on the question 
of the downstream boundaries of their jalkar. But we are clearly 
of opinion that the admission cannot be imputed to defendants 
1 to 4. It would no doubt have been more satisfactory if the 
Raja has given his evidence on commission stating that the admis- 
sion was not made under his instructions but as we believe the 
evidence of Nandalal Das we are of opinion that the absence 
of Raja’s evidence does not matter. It is argued that if the admis- 
sion of the agent is not held binding onthe zemindar then every 
big zemindar in Bengal can escape from the effect of admissions 
made by his agent and there being no fraud or collusion by the 
agent the admission must be held binding on defendants r to 4. 
But having regard to the circumstances disclosed by Nanda Lal Das 
under which the admission was made we do not think it binds the 
Raja. Reference is also made to an admission impliedly made by 
Harendra Babu as to the Janajat to Deokhali limit after he had 
acquired interest in the Mukundia jalkar in accepting the Kabuliat 
6(w) from Reazuddi and Kachai Khan. BK, C. P. 169, The original 
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was called for but not produced. The witness Sasanka who proved 
this was not an attesting witness to the document, The tenant has 
not been called, It is said that this Kabuliat was after the institution 
of the suit against Dinabandhu Sen by Harendra in the year 1907 
in respect of the Mukundia jalkar where the Kashabhanga to Satar 
boundary was mentioned as the downstream limit of the Mukundia 
jalkar [see C, 126 (Ex. 10)]. The judgment is on the record. The 
tenant has not keen examined to prove possession under this” 
Kabuliat. Besides it is pointed out that in the year 1907 Kabuliat 
S35 was executed in favour of Harendra showing the Kasha- 
bhanga and Satar boundary. In these circumstances we are not 
inclined to place any weight on this admission. 

Another class of documents on which the plaintiffs rely for the 
purpose of showing that they were asserting the Janajat to Deokhali 
limit as the upstream limit of their jalkar and were exercising pusses- 
sion upto that limit are leases and counter-part of leases commencing 
within two years of the rubokari of June 1843. 


The first document of this kind is the Zerati Patta granted on 
the 8th June 1845 by the predecessor of some of the Pal defendants 
who have been subsequently transferred to the category of the plain- 
tiffs to Haridas Mal and Chedam Mal Bk. B. page 78. There the 
upstream limit is given as Bangaberia or Narikelbaria. The Sub- 
ordinate Judge considers this document as suspicious. The docu- 
ment has a very ancient look, it is torn and tattered in places and it 
has been proved by the grandson of Chedam Mal one of the lessees. 
[376 Bk. A]. We think the Subordinate Judge rejected this docu- 
ment as suspicious on wholly insufficient grounds. The learned 
Advocate for the respondent pointed out that this unregistered deed 
was produced ata late stage of the trial although it was in the 
possession of Harendra Ghose one of the officers of the plaintiff. 
It is also commented that this document was never filed before in 
any other proceeding. The witness has explained the ‘circumstances 
under which he made over the document to Harendra for filing 
in some previous proceeding [Bk. A. 377 (ro)]. It therefore comes 
from proper custody. We do not see any reason to think why this 
witness should not be believed. Treating this as genuine it shows 
that some of the predecessors of the plaintiffs were granting leases 
asserting Bangaberia and Narikelbaria as its upstream limit although 
it was decided in 1816 and 1843 that that was not their upstream 
limit. It is not likely that the lessee would be allowed to exercise 
possession upto Bangaberia and Narikelbaria beyond the limit of 
the line fixed by Munsiff Kashinath by Mr, Sarkes who was fully 
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. 
‘ dlive to the result of the litigation of 1816 and 1843. Although the ce 
t document was executed asserting the upstream limit to be Banga- 1985; 
“ betia and Narikelberia there is no evidence of exercise of possession Nani Lat Roy 
i upto that limit. “The nest ancient lease on which reliance is placed Prohla Chan am 
“by the plaintiffs is the Pottah Ex. 4(c) granted by Premchand Roy Kaibarta. 
to Hira Das Mal and others on the 8th June 1845 stating the 
“upstream limit of. plaintiffs’ jalkar to be Narekelberia and’ Banga- 
-berig asin the last document. We disagree with the Subordinate 
‘Judge and held that it is a genuine document. It has a very ancient 
‘look and we do not see any reason to think that this lease was not 
' given as it is produced from the custody of one of the descendants of 
the lessees who handed it over to the plaintiffs for filing it in some 
previous litigation. -It is very difficult to say at this distance of time 
‘that possession of the fishery was exercised up to that limit and it 
seems less consistent with probabilities that after the defeat of the 
plaintiffs’ predecessor in the suit of 1843 the Mukundia Zemindars 
would allow the Bikrampur Zemindars to exercise pussession on that 
portion of the fishery from which they have been dispossessed by 
‘the decree of 1816 and the delivery of possession by the Munsiff 
-Kashinath. As pointed out by Lord O’ Hagan in the Scotch case of 
Lord Advocate y. Lord Lovat (1) ‘the course of conduct which the 
‘proprietor might be expected to follow with regard. to his own 
interests must be taken into account in determining the sucieney of 
a possession of the fishery. 

The next document on which plaintiffs rely is the Kabulyat exe- 
-cuted by Sagar Mahamed Nikari and others Ex. 6(e) BK. B. P. 83 in 
favour of Premchand Roy on the 14th May 1852. In this document 
‘we find the upstream boundary the Janajat Deokhali line, as in the 
robokari of 1851 to which the Government was a party; we see no 
“reason to reject this document as suspicious. This was executed five 
-years after the robakari of 1843 in favour of Mukundia Zemindars 
‘and it states the southern bank of the upstream boundary as ` Deo- 
‘khali in accordance with the line of delivery of possession of Kashi- 
‘nath but it makes no reference whatsoever to the'upstream limit on 
the northern bank being Sadaikhali to the immediate north of 
‘Sahebdir char. “To my mind this was an attempt to enlarge the 
boundaries of the plaintiffs’ jalkar to some extent. In the leases of 
1845 the assertion regarding the upstream limit was a very bold one, 
as they stuck to their old limit of Bangaberia and Narikelberia 
although it has been declared that they could not maintain that 
position but in 1852 the assertion regarding the limit on the southern 
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bank of the upstream boundary was correctly made whereas the 
limit on the northern bank was shifted to the upstream side of 
Sadaikhali. We know nothing further about this document than 
this was produced from proper custody and must be taken to have 
been executed by persons who are named therein having regard to 
the presumption under section go of the Indian Evidence Act. 

The next ancient document on which very great stress. has 
been laid on behalf of the plaintiffs is Ex. 4 (d) BK. B p. 103 
dated the 28th June 1855 and it is argued with great force that 
the Subordinate Judge has held this document to be suspicious 
although this was filed before Mr. Sarada Charan Mitra, formerly 
a Judge of this Court, who acted as arbitrator when disputes arose 
regarding the boundary of plaintiffs’ and defendants’ Jalkar in the 
year r909. This dccument has been produced from proper custody . 
[See BK. A 394] and was filed beiore the arbitrator whose initials 
it bears on the qth January 1913. Here again the upstream limit 


- is Deokhali to Janajat. We think this document is a genuine one 


and there was absolutely no justification for the Subordinate Judge 
to regard this document with suspicion. But the witness who 
produced this was not able to speak of possession under this Patta. 
He says rents have been realised. ; 

In the year 1857 similar Pottah wag executed with the assertion 
of the same upstream limit [see 4 (a) BK. B. 105]. This pottah 


‘has also been produced from proper custody [see evidence of 


Baikantha Malo BK. A. 340 line 8]. This witness proves posses- 
sion for 28 or 29 years before he was deposing in i927 within 
those limits. Comment which is made onthe witness’s evidence 
is that he had no idea of the places and rivers. He says he did 
not see the JJsamari river, he does not know the names of the 
villages near Deokhali. He does not know char Dubail nor 
Sahebdi char. He says he has got other Midarsans (papers). at 
home to show that he was catching fish in the Jala in suit but he 
has not produced them. It is indeed difficult on this evidence to 
hold that he was really fishing in the waters upstream of the 
Deokhali and Sahebdi line. 

This witness who is the son of Pitambar Mal proves the Pattah 
dated 15th Bhadra 1268 corresponding to 30th August 1861 granted 
by Prem Chand Roy and his brothers. The upstream limit is the 
same. The evidence of possession of the whole or entirety of the 
disputed portion of the fishery does not seem to us to be convin“ 
cing. It would be more right to presume that possession followed 
litle i. e. up to the Deokhali-Sahebdi limit although assertions of a 
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higher upstream limit were made. Two other ancient counterparts 
of leases are Exs. 6 (f) and 6 (g) dated the 28th December 1867 
(BK. B..p. 212) and 2nd August 1869 (BK. B. 222) respectively. 
They have been produced from proper custody, ‘hey were in 
possession of Babu Apurba Kumar Roy one of the plaintiffs appel- 
lants and others [See BK. A. p. 361] and we believe they are 
genuine. < 
Repeated assertions of title in ancient documents being mere 
recitals are no evidence of what is‘ there recited though actual 
possession in conformity therewith would constitute a prima facie 
title. See Bristow v. Cormican (1). For the purpose of estab- 
lishing title to the upstream of the Deokhali—Sahebdi line up to 
which plaintiffs’ title has been established it becomes incumbent 
on the plaintiffs to establish by clear and convincing evidence 
that actual possession was in accordance with their assertion. 
We are of opinion that such evidence is lacking in the present 
case. We do not see any reason to doubt the authenticity of 
these leases and Kabulyats or counterparts of leases. The plain- 
tiffs were certainly entitled to grant Jeases up to the Deokhali- 
Sahebdi line up to which their upstream limit had been determined 
and they actually granted these leases but in doing so they made 
assertions of a larger boundary of their Jalkar than they were en- 
titled to. f 
In dealing with these ancient leases and Kabulyats we are not 
unmindful of what was said by the House of Lords in the case 
just cited Bristow v. Cormican (1). Lord Chancellor Cairns in 
delivering his speech said this:-—“Old leases have always been 
considered to be admissible as being evidence of acts of ownership. 
I understand this to rest on the principle that when at a distant 
period, | to which there is no more direct evidence available, 
you Ja person claiming to be the owner of property, and willing 
to make himself as lessor for title to it, and another person willing 
to agree to give rent for the property and to enter into .a solemn 
engagement as a tenant of it, admitting his landlord’s title to it these 
circumstances are themselves admissible as.evidence of title. They 
are real transactions between man and man, not intelligible except 
on the foo ng of title or at least an honest belief in title. The 
payment of nt under such a lease is a further and additional 
fact also a nissible as evidence on the same principle” Page 652 
3 Appeal Cases. 
_ ‘But the matter in controversy before us is whether plaintiffs 
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had made out such a, possessory title.to the fishing. in that part of 
the fishery which lies upstream of the Deokhali Sahebdi: limit as to 
entitle them to sue the defendants’ for trespass to that part. of the 
Jalkar.. We are.of opinion that between 1843 and 1880 no such 
possessory title has been made out, It is true that there were 
assertions regarding the Deokhali-Jalkar boundary but what ‘evi- 
dence have the plaintiffs given to show that they were exercising 
rights beyond the line, of their fishery -as declared in the suits of 
1816 ‘and 1843. What is the evidence to show that the.lessees 
were fishing upto upstream limit as mentioned in the said docu- 
ments? We have examined the evidence..of one or two, dld 
witnesses and their evidence falls short of establishing thé title by 
adverse possession beyond the Deokhali-Sahebdi limit, to which 
limit possession must be presumed to follow. 


=v -The next document- where this asserlion was made is of the 
year 1880 and there are numerous leases and counterparts of leases 
‘covering the period from 1880 ‘to 1909 when suits were instituted 
‘by both sides plaintiffs asserting their limit -to be Deokhali-Janajat 
‘line and the defendants asserting their boundary to be the Kasha- 
bhanga and Satar line and these suits led to a reference to arbitra- 
tion which terminated in the award of Mr. Sarada Charan- Mitra 
‘in rgr3.. These- leases or counterparts of leases mention substan- 
tially their upstream limit to be Sadananda’s house at Deokhali, 
‘on the southern bank and Kalimuddi Chakladar’s house on the 
‘northern bank as will appear from the following table. 

“Date. - Ext. No. Page : Boundaties. - - > 


‘13-6: 1880 6(h) B.238 Registered-Keamuddy‘ Chakladar of 
tae ab E ae Janajat and house of Sadananda 
pe ; : Guha of Deokhali, 

1 2-8-1805 6(z) °C. 30 “Do Do. 
.29-6-1896 60) C. 34 Do Do. 
30-1-1897 - 6l) C. 38 : Do ; ‘Do. 
'ao-4-1900 - -6(k) Ci 45 ; - Do Do. 7 
13:6-1909 6(n) © C. 49 ni -Do < Dot ~ 
gr-7-r190t 6e) 'C. 53 - © Do - Do > » 
"I5-4-i9o4) (b) C97 è Do -Do e 
~ 36-1904 "e 6lo) C. ror + o> - Dov > Do, © oo 
‘10-4-1905 6(r) © C. 116 | ‘Do on Does a 


‘+ 4-8-1907 ` 6(m) C.r42 ` The peepul tree in the house: of 


l | Keamuddy Chakladar “having 
Ea ees 5 - t+. been diluviated,- the’ Khal of 
Debinagar and. on the, south- 


Von. LVL} HIGH COURT 
s 
Date Ext, No.-Page., Boundaries, 
d : west bank the house of Sada- 
nanda Guha of Deokhali. 


12-8-1907  6(q) C-r47 The peepul tree at the house of 
r: Keamuddy Chakladar of Janajat 

- i . and the peépul tree standing 
oh at the house of Sadananda Guha 
Mes í . of Deokhali, 


189-1908  6(w) C-169 © “Do Do: 
ee oe on the western bank of: the 
river. ` 


Taking the first’ of the Kabuliyats it appears that it was executed 
by Akhoy Kumar Sirkar on the 13th June 1880 in favour of the 
Pal Choudhurys co-sharers of the plaintiffs where the upstream limit 
asserted was Deokhali to Janajat (B. 238). On the 30th January 
1897: (See BK. C. page 38) the same Akhoy executes a Kabuliat 
(registered) in favour of the predecessors of the plaintiffs with the 
same üpstream limit and the same Akhoy executed another Kabu- 
liayat in favour of some of the’ predecessors of the plaintiffs assert- 
ing the same upstream limit ‘on the 13th June tgoo (BK. B. p. 49), 
but curiously enough the’same Akhoy Chandra Sirkar was execut- 
ing a Kabuliyat in respect of the Jalkar of the defendants in favour 
of the Raja brothers but giving the downstream limit of the defen- 
‘dants’ jalkar as Gab trec on the common boundary between Kosha- 
bhanga and Badbhagya on the south-west bank of the river, the 
same having been diluviated the house of the potters of Kasha- 
bhanga to the month of the river Satar. This was on the roth 
April 190s. (BK. B. P. 305.) within a year of Akhoy’s asserting the 
upstream of the plaintiff's Jalkar to be the line joining Deokhali 
to Janajat.. It is argued for the plaintiffs Akhoy went over to the 
Raja’s side. This Kabuliat was taken and the annual rent fixed 
‘by it was Rs. 1540. This is a significant circumstance and shows 
that: Akhoy was really gained over by the Raja’s men. The fisher- 
men: witnesses who have been examined to proye possession of the 
` plaintiffs are witnesses Ncs. 4 to 6,8torrand 18and.19. We 
do-noét agree with the Subotdinage Judge that their evidence is to 
be rejected in their entirety. Some of them are very old' witnesses, 
and. one dees not see any reason to suppose tbat why they 
should, be telling untruths.. We have examined their evidence 
and the-net result of the evidence seems to .be. that they are noft 
‘sufficient -tó :prove the plaintiffs’ possession of the fishery up to 
‘Jannjat limit to the exclusion.of the lessees of the Mukundia Zemin 
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Civite dars, upon which possession alone plaintiffs can found their 

1932. title by adverse possession. Take for instance the evidence of 

; ; Soshimohan Malo aged 7o years who says “I cannot locate 
Nani Lal Roy x N , 

v. Janajat village now. I cannot say where the village has gone 

Pee nee now.” As we have said before their evidence is not convincing 


Mien ¥ enough to make out a case of possessory title from Deokhali to 

2 Janajat so as to enable the plaintiffs to succeed on their claim 

based on adverse possession ; one of the plaintiffs’ witnesses say 

that they were told by Akhoy Sikdar that Keamuddi Chakladar’s 

Bari at Janajat was the upstream limit, That statement may be 

true enough. Yet they may not be right in saying that they have 

been fishing up to Janajat ‘to the exclusion of the Mukundia 

lessees of the Jalkar. These fishermen lessees of the plaintiffs 

might have occasionally and clandestinely fished in the waters 

beyond the Deokhali—Sahebdi char or Sadaikhali limit. One can 

hardly imagine that if these fishermen had done so publicly and 

continuously cnd often they would not have come in direct con- 

flict with the lessees of the Mukundia Jalkar and it is not likely 

that they would have succeeded in wresting possession from them. 

We are therefore of opinion that the plaintiffs have failed to prove 

their title by adverse possession to the portion of the jalkar up to the 
Deokhali—Janajat limit. 

It is next argued for the plaintiffs that the defendants are pre- 
cluded from contending that the upstream limit of their jalkar was 
not on the northern bank of the peepul tree standing at the Bari of 
Keamuddi Chakladar of Janajat, and the same having been dilu- 
viated the Khal of Debinagore in the same line with the above, on 
the southern bank of the river, the peepul tree on the south of the 
Bari of Sadananda Guha of Deokhali by reason of the award of 
Mr. Sarada Charan Mitra (C. 267) which was given in suits ‘Nos. 37 
of 1909 and 51 of 1909 and No. 8 of.1g09 which were inter partes on 
the principle of es judicata. ‘The award was made parts of the 
decrees in those suits. It becomes necessary therefore to examine 
the decision and the pleadings in those cases and the circumstances 
which led to the reference to arbitration which resulted in the award. 
A proceeding under section 145 of the Code of Criminal Procedure 
was started.on the 15th July 1905 in respect of the portion of the 
jalkar which lay within the boundaries A. B. C. D as shown in the 
sketch map attached tothe plaint (see Vol. E map No.1). The 
boundaries of A. B.:C. D. are North—the line drawn from Bari of 
Arjan Khan Munshi.of Nandadulalpur and-Char Amirabad onthe 
west bank of the river towards the east upto the majn current, 
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South—The line drawn from the Bari of Habibulla Ukil ori the 
western bank of the river towards the east up to main current in the 
same line. East--Main current. West—From the. Bari of Arjan Khan 
Munshi of Char Amirabad Nandadylalpur up to the Bari of Habi 
bulla. See plaint of Raja in suit No. 8 (C. 181). The plaintiffs and 
the defendants and their ijaradars were parties to these proceedings. 
The Magistrate was unable to find out which of the parties were in 
‘actual possession and attached the portion of the jalkar within those 
boundaries till a competent Civil Court decided between the rights 
of the parties. The Raja defendant instituted suit No. 8 of the 2oth 
February: 1909 in the Court of Subordinate Judge of Faridpur 
alleging the downstream limit of their jalkar to be the Koshabhanga 
and Satar line [see plaint, C. 174 (181)] whereas the plaintiffs. brought 
suit No. 37 alleging their upstream limit the Janajat (which after 
diluviation had become the site of Debinagar Khal) and Deokhali 
line [See C. 279 (290)] and Chandra Benode Pal and others insti- 
tuted suit No. sr. The issues in title suit No. 8 of 1909 in which 
the Raja defendants were plaintiffs were nine in number. The eighth 
issue ran as follows::—‘ Whether the disputed jalkar is within the 
limits of plaintiffs (Rajas) Mahal Char Mukundia. If not can the 
plaintiffs get any relief ?” All the mattersin dispute were referred with 
the consent of all parties to the arbitration of Mr. Sarada Charan 
Mitra a former Judge of the High Court after he had resigned office 
and he gave an award declaring thatthe “jalkarin dispute in the 
three cases was part and parcel of the zemindari known as Bikram- 
pur belonging to all the landlord parties as claimed in suit No. 37 of 
1.909 (present plaintiffs’ suit) and not a part of the zemindary char 
Mukundia as claimed by the plaintiffs in suit No. 8 of 1909. No 
objection was taken in time by the Raja defendants to this award 
and the award was confirmed and decrees followed on this-award 
(see BK. C. P. 259). The Raja defendants preferred appeals to the 
Court of the District Judge of Faridpur and. the learned District 
Judge the late Mr. Garlick in dismissing the appeal used. rather hard 
expressions and said that “the appeal was an immoral appeal and 
that the making of the appeal was a dishonest breach of a binding 
agreement.” The result was that the decrees on the award became 
final. It is contended for the plaintiffs that these decrees operate 
as res judicata and bar the defence that the downstream limit of the 
Mukundia jalkar was the Koshabhangas—Satar line or as has. been 
put by: the plaintiffs’ learned Advocate they discredit the Kosha- 
bhanga line. The portion of the fishery, the subject-matter of the 
suit is not included in the portion. now in dispute. The rule of 
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— ‘undoubtedly would have been ves judicata. It is contended for the 
plaintiffs that no decision would have been given tor the ‘plaintiffs 
-unless the learned Judge was of opinion that, the Koshahhanga line 
was not the downstream limit of the defendants’ jalkar or which 
‘comes to the same thing, the upstream limit of the plaintifis’ jalkar. 
‘In order to consider whether a previous decision is res judicata or 
not the substantial effect of what has been decided in the case 
‘has to be considered. It seems to’ me that the decrees are 
conclusive to this extent that the downstream limit of the defen- 
-dants* Jalkar must be above the line where the line D Cin the 
sketch map cuts the river, but it is not res judicata on the question 
‘that any portion above that line is the upstream limit of the: plain- 
‘tiffs’ Jalkar. For it is possible to sustain the award and the decrees 
‘that followed on it if the upstream limit of the plaintiffs’ Jalkar 
is not higher than the line which we get by producing D C towards 
the river. The position of Arjan Khan Munshi’s house which is 
point Din the sketch map is’shown in the commissioners map 
as‘also Habibulla Ukil’s Bari (point A ‘of sketch map). ~ This line 
-D Cif produced to meet the river would cover a small portion 
“of the disputed fishéry. To this extent and this extent only the 
‘decrees and the award constitute res ‘judicata and bar the’ defence. 
‘It shows that Koshabhanga-Satar line is’ not the downstream boun- 
‘dary of the defendants’ jalkar but it does not necessarily show that 
Dheokhali—Janajat or Debinagar Khal line is the upstream limit’ of 
the plaintiff’s jalkar. The learned’ Subordinate’ Judge. was not 
right “in saying that there was no specific issue and the boun- 
‘daries weré not’ considered and decided.” The issue was there 
‘and rio relief could “have been given .to the plaintiffs unless it’ was 
found that the: portion in dispute ‘was outside the downstream 
limit of the -deféndants’ Mukundia jalkar. “There is no substance 
in- the reasoning of the Subordinate Judge that Faridpote Court 
‘had no jurisdiction to try. this case in respect of the same jalkar 
“which. had been tried in Dacca, and that therefore the decrees 
-are not res judicata. The Subordinate Judge is right~$o far that 
the ‘decrees could be sustained without deciding’ that plaintiffs’ 
upstream limit was the red: line in. the ‘commissioner’s map (See 


Vou. LVI.) ; HIGH COURT. ‘* 


L4 
page 543 of the judgment). To the limited extent as above in- 
dicated the award and decree operate as res judicata with regard 
to a small portion of the disputed fishery. 


In view of what we have said regarding plaintiffs’ failure to 
prove adverse possession for more than the statutory period be- 
yond the Deokhali—Shahebdi or Sadaikhali line it is not neces- 
sary to determine whether the Deokhali to Janajat line has been 
correctly plotted by the Commissioner in his map sheet No. 27. 
This line is his red line from station 160 upwards. But as there 
has been considerable argument before us on this part of this case 
we propose to record our conclusion on the point. The commis- 
sioner has come to the conclusion that according to all the docu- 
ments filed by the plaintiff which speak of the Deokhali—Janajat 
line and latterly Deokhali—Debinagore line the upper boundary 
of plaintiffs’ jalkar (Estate No. 1) Dacca Collectorate is the line 
99 to 160 of his map (See page 321 BK. A. last paragraph). The 
defendants have tried to throw great doubts on the accuracy of 
this line on the ground that Janajat referred to in the documents 
cannot be the Janajat which bears Thak No. 3679 and Revenue 
Survey No. 3447 but North Char Janajat. It is said that Janajat 
(No. 3447) was known as Mozafferpore but in the revenue survey 
map “the words commonly called Mozafferpore Janajat occur,” 
map F 25 (Ex. 7). The unreasonableness of the contention of the 
defendant that the Janajat of the plaintiffs’ documents refer to 
North Char Janajat will be at once manifest for the north char 
Janajat isa mile to the east of line 187-18 which was shown by the 
defendants to be the lower limit of their jalkar. We reject this 
contention and agree with the Commissioner. It is next contended 
for the defendants that the Revenue Survey Map of Mr. Campbell 
of 1875-76 (Ex. O) shows that Mozafferpore alias Janajat (3679) 
was in the river and the documents after 1875 i. e. leases of 1880 
and subsequent years cannot refer to the Janajat for it was under 
river. The commissioner was cross-examined on this point (See 
426 BK. A) He says that he has not worked with Campbell’s 
map. So Campbell’s map was not verified with local conditions 
and we would be slow to differ frcm the conclusions at which he 
has arrived after a prolonged local investigation. We accept there- 
fore his conclusion that line gg-160 represents correctly the line 
of the upstream boundaries of the plaintiffy jalkar according to 
the assertions made by them or their predecessors in the numerous 
documents filed by them. 

Having found that the plaintiffs have made out their title to 
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that portion of the jalkar which has for its upstream limit on the 
southern bank the house of Sadananda Guha of Deokhali and on 
the northern bank Sadaikhali to the immediate north of Sahebdi 
Char, we proceed:to address ourselves to the question whether the 
pleader Commissioner has’ correctly delineated these portions in 
his sheet map No. 27. The com missioner has not been able to 
locate Sadaikhali it is true but that would not disentitle the 
plaintiffs to a decree if the position of Shahebdi Char has been 
rightly ascertained for them. We get an approximate idea of the 
position of Sadaikliali which was to its immediete north. The 
Subordinate Judge says “the Munsif Kashinath Babu delivered 
possession, but unless Sadaikhali is established that means nothing. 
If Kashinath Babu acted in contravention to judgment that does 
not show plaintifs’ title’ page 54a BK. A. We have discussed 
before at considerable length that this view is wrong and the effect 
of decree of 1816 has to be interpreted in the light of the delivery 
of possession by Kashinath. ~ 


The Commissioner has shown the position of Sadanand Guha’s 
house at Deokhali a portion of which still exists and he has located 
Sahebdi Char from Rennel’s map. His conclusions are summed 
up as follows at page 318 BK. A. “Asi have stated before that 
1 have relaid the village Sabdy char of the Rennel’s map from the 
math of Barikhali and drawn it with burnt sienna colour in my map. 
Considering all the facts ‘and circumstances of the case I find that 
village Sabdy char of the Rennel’s map (Map No. 16 of Rennel’s 
Atlas) relaid from the math of Baraikhali math and drawn with burnt 
sienna colour in my map is the village Sabdi char mentioned in 
the Rubakari of 28th June 1843”.) No. objection was taken by the 
defendants to the accuracy of this finding of the Commissioner 
although the plaintiffs complained that the position of thé northern- 
most Sabdy Char has not been correctly shown. It was stated 
before the Commissioner by the agent of the defendants that the 
village Sahebdi Char of Rennel’s map is the village Sahebdi Chur 
referred to in the rubokari. It is argued by the learned Advocate 
for defendants 1 to 4 that the defendants’, agent must have been 
a fool to make the admission. The Commissioner has shown 
Shahebdi char in three different positions and he has no doubt that 
the’ northernmost Sabdy char is the Sahebdi char of the rubokari. 
It also appears from plaintiffs’ witness No. 5 Mangal Malo that on 
the north—west of Khajurtolah Hat there is a Kutcheri of.defen- 
dants 1 to 4 and that place is called Saheber char. : 

- It is ‘argued for defendants 6 to 9g that the location of Sabdy 
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char by the commissioner is obviously incorrect on the face of 
Rannel’s map G 13 for it comes between Bowbapur and Nasseypur 
but it is shown by the commissioner to be on the north of Nasipur. 
Not a single question was put to the Commissioner in cross- 
examination in this behalf and it is easy to propound riddles 
before the Court of appeal. Rennel’s map indicated correctly the 
course of rivers but it cannot be regarded as giving correctly the 
direction of villages for the method adopted for ascertaining 
village was by gun and sound—an extremely unscientific method, 
which makes reliance upon it difficult for the purpose of ascertain- 
ing true direction of villages. 


It is argued next that the river in 1819 at the time of 
delivery of possession by Kashinath was flowing north to south 
and Sahebdi char was to the east of Deokhali and in a line 
with Deokhali Chauddarasi and Harina as appears from the state- 
ment of the plaintifs in the suit which led to the Rubakari of 
1843 and then it is said that we know the positions of the three 
villages there can be no escape from the position that Sabdy char 
must be to the east of Deokhali and not towards its north-east: 
For what was once in the east of a particular village must always 
remain towards the east however the course of the river may 
change. But we are not troubled with this consideration seeing 
that between 1819 and 1840 when the suit was filed by plaintiffs’ 
predecessor the river was flowing east to west and we have the 
relative position of Deokhali and Sahebdi with the changed course 
of the river—one to the south of the other. We have got the 
relative position of the villages with reference to the changed 
course of the river from the statements made by the Mukundia 
zemindars at a time much nearer their ken, and it transpires from 
their statement that Sahebdi Char was on the northern bank of 
the river in 1843, while Deokhali was on the southern bank, 
There is no substance in the argument that Sahebdi was on the 
eastern bank at the time of the delivery of possession by Kashi- 
nath in 1819-1226 B. S. Whatever the relative position was in 
1819 we have got this that in 1843 when the river was flowing 
east to west Sahebi Char was on the north of Deokhali and that 
is the present position was shown in the Commissioner’s map. 
If therefore we join point No. 160 of the Commissioners map 
which is the site of Asawtha tree to a point slightly to the north 
of the northernmost Sabdy Char shown in burnt sienna colour 
in the Commissioner’s map and produce it towards the river we 
find the line cuts a point between station 7-8 on the southern 
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bank and station No. 28 on the northern bank of the present 
flowing river Padma and we think that the upstream limit of the 
plaintiffs’ jalkar is the line which joins a point between station 7 
and_8 to station No. 28 on the opposite bank of the river. , Plain- 
tiffs will be entitled „to get a decree for recovery of joint possession 
provided their right has not been lost by adverse possession of 
the defendants for, more than the statutory period of. 12. years, 
or by ouster by:the defendants for more than the statutory period. 

We therefore proceed to discuss the question of ouster or 
adverse possession. In considering this question of adyerse, posses- 
sion it is important to bear in mind the distinction between the 
elements necessary to constitute adverse possession when Mukun- 
dia zemindary had not passed into the hands of defendants 1 to. 4 
who are co-sharers i in the Bikrampur Jalkar and the. - period after 
1882 when it passed into their hands. 

It is “conceded on behalf of the appellants that if there had 
been good evidence: of adverse possession ‘of the jalkar up to the 
Koshabhanga ‘Satar line between 1867 and 1882 plaintiffs’ title 
must be held to be extinguished. | 
_ On the 26th April 1867 Mr. Wise accepted a kabuliat from one 
Kali Kumar De where the asseftion was made that the. downstream 
limit was Koshabanga to Satar ‘line (See Ex. B. p- 202), On the 
goth November 1872 Mr. Wise grants a patni patta (Ex. V) to 
Girish Chandra Guha in which thé same downstream limit of 
the Mukundia jalkar is asserted (B. 226) and on the ‘17th January 
1843 the corresponding patni kabuliatis executed by Girish Chandra 
Guha, But after the execution of this patta and Kabuliat we 
have got no evidence of possession of the jaikar within the 
Koshabhanga Satar line for nearly eight years when an ex parte 
decree for rent obtained by Girish Chandra on the 24th Novem- 
ber 1882 for some portion of the fishery near the mouth of 
Satar river. This decree which was obtained by Guha is certainly 
evidence of Guha’s possession but its probative value is very small. 
The weight to be attached to it must be very, small seeing -that 
it is not shown that the decree was executed and rent realised 
See Neill v. Duke of Devonshire (1) It is an important circums- 
tance that there is no assertion by the Mukundia zemindar of his 
right to the jalkar upto the Koshabhanga Safar line after the decrees 


“of 1816 and 1843 which delineated his claim upto’ that limit upto 


the year 1867 when for the ‘first time Mr. Wise accepted the 
Kabiliat from Kali Kumar De alleging’ the, upstream. limit ‘to be 


.. (1) (1882) 8. App, Cas, 135., 
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Koshabhanga and Satar line. In order to establish title by adverse 
possession more convincing evidence beyond solitary exparte decree 
for rent should have, been forthcoming. : Giris Chandra mort- 
gaged. his two-thirds share in the. patni. tọ the Raja brothers and 
34rd share ofthe patni in the Mukundia, jalkar was purchased by 
the. Raja and his brothers on the 2oth March 1882 (See Ex. G, B. 
245) and the peon’s report of delivery gf possession is dated the 
rıth July 1882. This evidence is in qur, opinion not sufficient 
to establish actual adverse possession cf the stretch of water 
extending upto Kashabhanga-Satar line. It is not likely that the 
plaintiffs’ predecessor-in-title would allow possession ta be wrested 
from them beyond the Deokhali and Sadaikhali limit when they 
were able to keep. Prithipati Ram ‘Krishna Roy the earlier Mukun- 
dia zemindar out . of possession even after the decree of 1816. 
The Guhas, have not produced a single Kabuliat or Patta from 
fishermen „showing , their possession of the jalkar upto the Kosba- 
bhanga-Satar line between 1872 to 1880 although Purna Chandra 
Guha deposes [ BK. 478 A (20 to 30) | that he saw registered Kobu- 
liats.in his grandfather’s, time and on this evidence they. cannot 
certainly found their title by adverse possession. _ ee 
_. Alter 1882. -When the Raja defendants 1 to 4 became the owners 
of ‘the Mukundia Jalkar they were also co-sharers. of the Bikrampur 
Jalkar possessing the portion of the fishery downstream, of the 
Mukundia jalkar. When granting leases to fishermen upto Kasha- 
bhanga limit they might be exercising the right both as owners 
of Mukundia jatkar.and owners of the. Bikrampur jalkar. The 
question to be ‚determined with reference to this part of the case 
is when did they give notice to the plaintiffs their co-sharers in the 
Bikrampur jalkar that they were granting the leases upto Kosha- 
bhanga-Satar line in their capacity as owners and patnidars of the 
Mukunda jalkar and not as the co-sharers of the Bikrampur jalkar. 
The numerous Pattas and kabuliats (S. Series) which are undoubted- 
ly genuine documents. were executed in favour of or by fishermen 
for-large sums of rent, on the assertion that the fishery upto Kosha- 
bhanga-Satar line belong to them in their right as Mukundia 
zemindars but it does not appear that, plaintiffs had any potice..of 
the assertion of this hostile title till within 12 years of suit, | Mere 
participation of the rent and profits, of jalkar (without -nforé by 
the Raja co-sharers even for a long period of time is not‘sufficient 
to constitute ouster : See Corea v. Appuhamy (1); Hardit Singh's 
case (2). ‘It is true a hostile assertion was made in the suit 8 af 
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1909 but that assertion was quieled by the result of the suit which 
ended in an award in favour of the :plaintiffs and the decree on 
the award dated rgr3 is within twelve years of the present suit. 
Bearing these principles in mind we proceed to examine the 
evidence in detail. Reliance is placed by the defendants on 
Ex. Fz BK, C. p. 1 a Rubokari of the Magistrate of Faridpur 
dated the r5th August 1884, The parties were Raja Sreenath Roy 
and brothers and Bepin Chandra Guha. - It states that the Police 
will take notice -that both parties viz., Raja and his co-sharers the 
Guhas are in possession of the whole fishery the downstream limit 
of which is the Koshabhanga Satar line.. The plaintiffs contend 
that was a friendly proceeding for the purpose of creating. evidence 
of title to the larger limit of the jalkar. The comment seems to 
us to be right. One fails to understand why the Magistrate should 
give direction to the Police that if any party opposes the other 
the Police should restrain the other according to their lawful 
powers, We cannot discover under what procedure or law this. 
order was made. Be thatasit miy it does not appear that the 
plaintiffs. had any notice of this proceeding. The leases by or 
Kabuliats in favour of the defendants extend from the years 1883 
to 1967. We are not taking into account the leases after 1909 
when the suit “No. 8 started. The following table shows the leases 
by and the Kabuliats in favour of the defendants during the period. 
Defendants’ Kabuliats (all registered.) 
Date. Ex. No. © Page. Boundaries. 
29-6-1883 S (2) 253-B. Bari of the Kumars of Kosha- 
i bhanga on the south-west 
bank of the river, and 
starting in a line from the 
said dari towards the east 
the line runs upto the 
a western bank-of the mouth 
of the river Satar on the 
north-east bank of thé 


: river. 
13-4-1885 L5 (3) 259-B. ” 
16-7-1888 S(4).' 263-B. j 
28-6-1895 'S (6) 269-B. yy 
20-8-1898 S (9) 2gr-B. - 5 
g-4-1901 > S (28), ` 298-B. vi 
10-4-190r . S (rto) 305-B. 5 


t2-4-190t 8 ai1-B, n 


e 
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116-1904 S(13)  317-B. i Civis. 
13-6-1904 S (12) 323-B 5 l 1932. 
13-6-1904 5 (14) 329-B ” Nani Lal Roy 
296-1904 S(rx)  335-B F A OA 
24-7-1907 S(35)  x128-C E ease 
15-8-1997 S(22)  341-B 5 

15-86-1907 S(23) 3476 x sec h 
15-86-1907 S(24)  353-B 5 


These leases are supported by the accounts of realisation of 
rents shown in the defendants’ books which we believe to be genuine, 
But the real question is when did the plaintiffs come to know 
that the defendants were collecting rents from the fishermen upto 
the Koshabhanga Satar limit in denial of the plaintiffs’ title in that 
portion of the jalkar. That was in our opinion when the suit 
No. 8 of 1909 was started. Even at the time of the 145 proceed- 
ings in 1906 it appears clear from the Magistrate’s remark that 
neither plaintiffs nor defendants were sure of the limits of their 
respective fisheries, 


Another class of documents on which defendants rely in 
support of their plea of adverse possession are plaints 
showing that plaintiffs claimed rents from fishermen and 
tenants denied their title and set up the title of the defendants. 
Reference may be made in this connexion to a plaint Ex. 1(2) 
BK. C. P. 162 dated the roth March 1908 where plaintiffs claimed 
rent and the tenants replied by the written statement dated 6th May 
1908 that the plaintiffs have dispossessed them from the portion let 
out to them and there should be suspension of rentand refer to 
defendants’ possession of the portion let out. But it appears that 
notwithstanding this the suit was partly decreed [see evidence of the 
tenant BK. A. P. 417]. These are proceedings after the r45 pro- 
ceedings of 1906 started and dispute had arisen and no great value 
can be attached to them. Even after the award of Mr. S. C. Mitra 
in 1913 the defendants went on giving leases with same upstream 
limit viz., Koshabhanga—Satar line. Itis to be observed that these 
leases after the institution of the suit of 1909 are of very little use 
as they were given after the dispute had arisen. It is to be observed 
that between 1906—r1918 both parties were trying to enlarge their 
respective rights in the jalkarand it cannot be said that the defen- 
dants were in uninterrupted and exclusive adverse possession of the 
portion of the fishery to which plaintiffs have established their 
title. 

Reference has been made to the case of Raja Sreenath v, Dina- 
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bandhu Sen (1) and if is said that the defendants openly asserted in 
that suit that their downstream boundary was the Koshabhanga Satar 
line. The present plaintiffs were no parties to the said suit and the 
portion in dispute in that case was admittedly above the portion of 
the fishery now in dispute. Great stress was laid by the learned 
Advocate for defendants Nos. 1 to 4 on the following passage in the 
judgment of their Lordships of the Judicial Committee of the Privy 
Council in the case of Raja Sreenath v. Dinabandhu Sen (1) (C. 334) 
“and by means of such proceedings in 1797, 1816, 1843 by means of 
similar proceedings in litigation with some of the present defendants 
and by a long-succession of ijara Pattas and Kabuliats which they 
put in evidence, they prove de facto possession, as under their jalkar 
rights of the whole fishery in both streams between their upper and 
their lower limits.”-. But as the present plaintiffs were no parties 
to the suit this finding is not strictly evidence against them. 


The question of adverse possession by the defendants loses much 
force as it appears that there ‘were disputes prior to rg17 regarding 
the collection of rent from the disputed portionof the jalkar between 
plaintiffs and defendants’ lessees which led to proceedings under.sec- 
tion 144 of the Code of Criminal Procedure and the matter was com- 
promised see Ex. 15 C Volume r pager and-the order under sec- 
tion 144 was rescinded. 

. Indeed it is very frankly admitted by the learned Advocate for 
defendants 6 to 9 that the decision of the case should depend on 
the decision on the question of title and not on the assertions and 
counter assertions regarding the upstream limit of the plaintiffs and 
downstream limit of defendants’ jalkar in the numerous leases and 
Kabuliats. We are on the whole of opinion that the real dispute 
with regard to the portion of the fishery now in dispute arose with 
the action of Sadar Ali Bepari one of the fishermen lessees of the 
Raja defendants whose looting of the fish from the disputed portion 
resulted in the 145 proceedings which terminated on the 31st Octo- 
ber 1918 in favour of the defendants. The present suit has been 
brought within three years from that date and is well within time. 
We are of opinion that plaintiffs’ title to the portion to which they 
have established their title has not been lost by adverse possession 
of the defendants. . 


We have dealt in detail with the mass of papers which have been 
laid before us and scrutinized with minuteness. We have given our 
most anxious consideration to this case and we aré of opinion that 


- (1) (1914) L. R. 41 L, A, 281 ; L. L. R. 42 Calc, 489 ; 20 C. L, J. 385. 


Ver LVI] Hiet court. ` 
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the judgment and decree of the learned Subordinate Judge must be 
set aside and plaintiffs’ suit will be decreed as follows :—The title of 
the original plaintiffs appellants to the extent of 2 annas 16 gandas 
t kara a kranti 248 danti share and the title of Babu Bunwari Lal 
Roy the defendant No. 15 who was transferred to the category of 
plaintiff to the extent of 16 gandas 2 krantis and 2 dantis share be 
declared to that portion of the disputed fishery of which the up- 
stream limit is the deep brown line joining a point between stations 
7 and 8 on the south bank to station No. 28 on the north bank of 
the river of the sheet map 27 of the Commissioner’s map. This line 
we have initialled at the following points viz., station 160, a point, to 
the north-west of northernmost Sabdy Char, the point between 
station 7 and 8 at which the line cuts the river and station 28. We 
direct that they do recover joint possession of the same with the 
defendants to the extent of their share. It be declared that the up- 
stream limit of the plaintifs’ Bikrampur jalkar is the line joining 
point No. r60 the site of the Aswatha tree in Sadananda Guha’s 
house in Deokhali in the Commissioner’s map with the point which 
is a quarter of mile to the north-west of northernmost Sabdy Char. 
We further direct that the original plaintiffs be awarded half the sum 
of Rs. 536-1¢-3 pies due to them in their share of the sum of 
Rs. 2750 which has been withdrawn by the defendants, and the 
added plaintiff will get 16 gandas share of half of the sum of 
Rs. 2750 from the defendants. 


The. Commissioner’s map will form a part of the decree of this 
Court. 
The plaintiffs appellants will be entitled to get mesne profits from 
.three years prior to the institution of the suit up to the date of 
delivery of possession or such dates asare mentioned in Order 20 
Rule r2 of the Code of Civil Procedure. The mesne profits will be 
ascertained by the Subordinate Judge by enquiry in accordance with 
the provisions of the Code of Civil Procedure just referred to, 
. As the success of the parties has been equally divided we direct 
‘that each party will bear their own costs’ throughout. 
In conclusion we may state that we have not received much 
assistance from the decision of the Subordinate Judge which is 
disjoined, full of repetitions and sometimes difficult to follow. 


; Appeal No. 370. 


Now we proceed to deal with appeal No. 370. These are appeals 
by two groups of defendants who have been transferred to the cate- 
gory of the plaintiffs. A-petition of amendment of the plaint was 
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put in by the Roys who were defendants 31-33 who were made plain- 
tifs 32 to 36 (una) as also by the Pal Choudhuris who were defen-. 
dants Nos. go to 94 who have been transferred to the category of 
plaintiffs. Their petition for amendment was allowed and their peti- 
tions were made part of the plaint but through oversight the prayer 
portion was not amended in the plaint itself; they paid the neces- 
sary court-fees. The added plaintiffs 32 to 36 (una) claim 734 
gandas in Howla right, and the added plaintiffs 72 to 76 (ka) have . 
appealed and they claim 18 gandas both in Zemindary and Howla 
right. The Howla right of Sham Chand Pal through whom plain- 
tiffs 32 to 36 (una) claim is not denied and the added plaintiffs have 
proved the devolution of interest from the Pals by the numerous 
documents to which reference has been made in dealing with the 
other appeal. Plaintiffs 72—76 (ka) has also established their right 
and title to 18 gandas of the portion of the jalkar to which the title 
of the plaintiffs appellants has been established in the other appeal 
both in Zemindary and Howla right. Their title is not disputed 
before us. The judgment and decree of the Subordinate Judge 
dismissing their claim also be set aside and in lieu thereof it be 
declared that the upstream limit of the Bikrampur jalkar is the linc 
joining station No. 160 with the point which is quarter of a mile to 
the north-west of the northernmost Sabdi Charin the Commissioner's 
map sheet 27 and that they have got title to the extent of their share 
just indicated in that portion of the jalkar the upstream limit -of 
which is the deep brown line joining a point between stations Nos. 7 
and 8 on the south bank to station No. 28 in the Commissioners 
map and they do recover joint possession with the defendants to the 
extent of their share. The plaintiffs 72—76 (ka) be awarded a sum 
‘which would represent their 18 gandas share in half of the sum of. 
Rs. 2780 and the other plaintiffs 32 to 36 (una) do get 734 gandas of 
the half of the sum of Rs. 2750 and they recover the same from the 
defendants who have withdrawn the same. 

Each party to bear their own costs throughout. 

There will be an enquiry into mesne profits in accordance with 
the provisions of Order XX rule r2 asin the appeal just dealt 
with, 

S. K. Ghose, J. :—I agree. 

We may add that in referring to the paper-books and maps used 
in the case we have adopted the following references as used in 


argument before us; 


Part I of the paper-book oes æ A 
Part II Volume I paperbook na ow, B, 


Vor. LVL] HIGH COURT, 
Part II Volume II paper-book  ... sa C 
Part II Volume III paper-book ... WD 
Book of maps Volume I i s E 
Book of maps Volume II oP wa E 
Book of maps Volume ITI rr G 
A TM Appeals allowed ; 


Plaintiffs suit decreed. 


Before Mr. Justice D. C. Patterson. 
PROBADHA GOALINI 


- 


V, 
BANKA BEHARI MONDAL.* 


Contract—-Unlanful consideration—Registration Act (XVI of 1908), sec. 97 

` m Other claim, if can be joined with prayer for registration—Suit for rogis- 
tration, if maintainable—Document tampered with—Actual money lent, if 
can be recovered—Evidence of existence of agreement—Evidence Act (I of 
1872), Secs. 65,9i—Secondary evidence—Nature of transaction, 


Where in a suit for the registration ofa mortgage bond or in the alternative 
for a refund of the money advanced, it was found by beth Courts that the money 
was advanced by the plaintiff to the defendant in order to enable the defendant 
to pay to the plaintiff's mistress partly in satisfaction of her decree and 
partly for the purpose of preventing the institution of criminal proceedings 
against him 4 À 

Held, that in the circumstances and having regard to the fact that the plaintiff 
acted as Tadbirkar of his mistress throughout the proceedings in the previous suit 
instituted by his mistress, the object of the consideration for the bond was an 
unlawful one and as such the plaintiff was not entitled to any relief. 


No other claim can be coupled with the prayer to enforce registration of a 
document under Sec. 77 of the Indian Registration Act, 


* Appeal from Appellate Decree No, a42 of 1930, against the decree of Babu 
Atul Chandra Ganguly, Subordinate Judge of Birbhum, dated the oth July, 1929, 
affirming that of Babu Rajendra Lal Chakravarty, Munsiff of Dubrajpur, dated 
the 27th June; 1927. | 
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Duijendra Narayan Roy v. Foges Chandra De (1) referred to. 


Where a document has admittedly been tampered with no suit for enforcing 
the registration of such document be maintained. 


Dubitante ; Whether the actual money lent could be SEIEN under such a 
document as money had aad received to the plaintiff's use, 

Dula Meah v. Moulavi Abdul Rahaman (2) ; Gour Chandra Das v. Prasanna 
Kumar Chandra (3) and Fames Skinner v. R, H. Skinner (4) referred to. 


Dubitante ; Whether having regard to the provisions of Secs. 91 and 165 of: 
the Indian Evidence Act it would have been proper to allow any secondary 
evidence regarding the nalure of the transaction. 


Appeal by the Defendant. 


Suit to enforce registration of a‘usufructuary mortgage bond and 
in the alternative for refund of the money advanced, 4 


The material facts appear from the judgment. 

Messrs. Gour Mohan ames and Bonbehary Mukherjee for the l 
Appellant, 

Messrs. Hari Charan Ganguly and Indu Prakash Chatterjee for 
the Respondant. 


The following judgment was delivered :— 


The suit out. cf which this appeal arises purports to be one 
for registration of a usufructuary mortgage bond, but certain other 
alternative reliefs were also prayed for, namely, that the defendant 
should be directed to execute and cause to be registéred a bond 
identical with the bond in suit, or- to refund the money said to 
have been advanced by the appellant, together with interest. 


The main facts admitted and found in the course of these pro- 
ceedings are as follows :— 

“The plaintiff's mistress Probashi Baishnabi sued the defendant 
for recovery of a certain sum of money said to have been advanced 
on a mortgage bond. In that suit the bond was said to have- 


been lost. In fact it was alleged by Probashi that it had been ` 


stolen from her by the defendant’s son. The defendant denied 
liability and produced the bond before the Court, bearing endorse- 
ments of payments, but inspite of these endorsements and inspite 
of the fact that the bond was produced from the defendarit’s 
custody, the trial Court decreed Probashi’s suit, from which -it may. 


(1) (1923) 39 C.-L. J. 40. (2) (192g) 28 C. W. N. 70. 
, (3) (1906) 1, L. R. 33 Cale. 812 ; 3 C.L. J. 363. 
(4) 1929) Le R. 56 I. A. 363 ; 50 C. L. J. 487. 
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. 


be inferred that the trial Court believed Probashi’s allegation that 
the bond had been stolen from her possession and that the endorse- 
ments were forgeries. It was therefore clear that unless that 
decree was set aside, the defendant and her witnesses ran a very 
great risk of criminal proceedings being instituted against them. 
Against that decree the defendant preferred an appeal, but when 
the appeal came on for hearing, a compromise petition was 
filed in which it was prayed that the appeal be allowed and 
the suit dismissed on a declaration that the plaintiff was not 
entitled to recover anything on the basis of the bond in suit. It 
appears that throughout the proceedings referred to above, -the 
plaintift was presert both in the trial Court and in the Court of 
appeal, that he looked after the -suit on behalf of his mistress 
Probashi, and that the compromise petition was drafted and filed 
in his presence. . _ 

The decree in that suit was for Rs. 300, together with interest 

and costs, and the present proceedings relate to a sum of Rs. 425 
which the defendant borrowed from the plaintiff for payment to 
Probashi as consideration for the compromise as a result of which 
the decree in the aforesaid suit was set aside. In the present 
proceedings both the Courts. below -have in effect held that this 
sum of Rs. 425 was advanced by the plaintiff to the defendant 
and paid by the defendant to the plaintiff’s mistress Probashi, 
partly in satisfaction of Probashi’s decree, and’ partly for the 
purpose of preventing the institution of the criminal proceedings 
to which the defendant and her witnesses had exposed themselves 
in connection with the former suit. 
- In the circumstances, and having regard to the fact that as the 
present plaintiff -is Probashi’s paramour and that he acted as her 
Tadbirkar throughout the proceedings in the former suit and in 
connection with the drafting and filing of the petition of compro- 
mise, it must, I think, be held that the object of the consideration 
for the bond in suit was an unlawful one, and that the plaintiff 
having been a party to a conspiracy for stifling a criminal proceed- 
ing is not entitled to any relief. 

The above finding is sufficient by itself for the disposal of this 
appeal, but certain other points have been urged on behalf of the 
appellant which may perhaps be briefly alluded to. 

. In the first place it is, I think, clear from certain recent deci- 
sions of this Court, [vide—for example Dwijendra Narayan Roy v- 
Joges Chandra De, (1) ] that although there may have been some 
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difference of opinion in the past, it is now well settled that no 
other claim can be coupled with the prayer to enforce registration 
of a document under Section 77 of the Indian Registration Act. 

Then again, it is the plaintiff's own case that the bond in suit 
had been tampered with, that the second page of the document 
as it now stands is not the same as the second page of the docu- 
ment as it stood at the time of the execution, (though the wording 
is said to be identical), and that some other thumb impression has 
been substituted for the thumb impression of the defendant. The 
trial Court was of opinion that the document had beer tampered 
with while it was in the possession of the defendant’s son, but 
the lower appellate Court, while differing from the trial Court on 
this point, has not recorded any clear finding as to whether the 
document was tampered with while it was in the defendant’s 
custody or at some other time. It may further be said that the 
findings of the lower appellate Court do not altogether exclude 
the possibllity of the document not having been tampered with 
at all, as is now alleged by the plaintiff, the allegation of its having 
been tampered with not having been made until after the expert ` 
who was examined before the District Sub-Registrar had expressed 
his opinion that the thumb impression on the second page was 
not the thumb impression of the defendant. Be that as it may 
the document before the Court is, on the plaintiffs own showing, 
not the document which is said to have been executed by the 
defendant. The latter document has according to the plaintiff, 
ceased to exist in the form in which it was executed, and no suit 
can, therefore, be based upon the document now before the Court. 

It may further be remarked that even apart from the considera- 
tion referred to above, it is very doubtful whether in the circums- 
tances of the present case and in view of the fact that the bond 
has admittedly been tampered with, the plaintiff “could on a case 
properly alleged and proved recover back the actual money lent 
as money had and received to his use,” vide the concluding portion 
of the judgment of Rankin, J., in the case of Dula Meah v. 
Moulavi Abdul Rahaman (1). In this connection reference may 
also be made to the case of Gour Chandra Das y. Prasanna Kumar 
Chandra (2). 

Lastly it is clear that even if the bond in suit had not been 
tampered with, it ought not to have been received in evidence for 
the purpose of proving the existence of an agreement between the 


(1) (192) 28 C. W. N. 70 (73). 
(a) (1906) I. L, R. 33 Cale. 812 ; 3 C. La J, 363. 
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° 
parties, or of proving that the said agreement was of the nature 
set forth therein—/ames Skinner v. R. H. Skinner (1). 

It is moreover extremely doubtful whether in the circumstances 
of the present case, and having regard to the provisions of Sec- 
tions gt and 65 of the Indian Evidence Act, it would have been 
proper to allow any secondary evidence regarding the nature of 
the alleged agreement to have been given in these proceedings. 

In any view of the matter therefore this appeal must be, and 
accordingly is, allowed and the plaintiffs suit is dismissed. 

In view of the dishonest nature of the defences raised by the 
defendant, and of the fact that the defendant herself was a party 
to a conspiracy to stifle criminal proceedings, I direct that both 
parties should bear their own costs in all Courts, 


HIGH COURT. 


P. N. R. b Appeal allowed. 


(1) (1929) L. R. 561. A. 363; 50 C. L. J. 487. 


APPEAL FROM ORIGINAL CIVIL. 


Before Mr. Justice C. C, Ghose and Mr, Justice H. G, Pearson. 
AKHOY KUMAR GHOSE 


v. 


SREEMUTTY INDIRA RANI GHOSE.* 


Will—Construction of—Vested interest, divesting of—Indian Succession Act 
(XXXIX of 1925), Secs. 134, 131. 


R, a Hindu inhabitant of Calcutta, dicd on the 26th July 1904, after executing 
Will on the goth October, 1903, leaving him surviving his widow and two minor 
sons S and A. Sdiedon the 13th February, 1930, leaving him surviving his 
widow, the plaintiff respondent, and a daughter. 


The relevant portion in the clause cf the Will was as follows : ‘I devise 
and bequeath the whole of my estate real or personal of any kind or description... 
to my executor...for such of my song as shall be living at my death...and also 
for the son or sons of such of my sons as shall then be dead (such son or sons 
taking the share which their or his father would have taken thereunder had they 

a 
* Appeal from Original Decree Ne. 10 of 1991, 
Mr. Justice Buckland, dated the 22nd December, 1930. 
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or he been alive)...but nevertheless in the event of my sons or sons’ sons dying 
without leaving lineal male issue him surviving the other of my son or song or 
sons’ son living at the time shall be equally entitled to his or their share of the 
property as he or they wou ld inherit....”’ 

Held, that in the events which had happened, the gift over in favour of A 
took effect. 


Section 131 and not Section 124 of the Indian Succession Act applied, It 
was not a contingent bequest but a bequest of a vested interest liable to defeasance 
on the happening of a condition subsequent. 


Narendra Nath Sircar v. Kamal Basini Dassi (1) distinguished. 
The material facts appear from the following judgment of 


Buckland, J.:—The principal question in this case is one of 
the construction of the Will of Ramanath Ghose, deceased, who 
died on the 26th July 1904 leaving two sons, Siddeswar Ghose 
‘and the defendant Akhoy Kumar Ghose. Siddeswar Ghose died 
childless on the 13th February 1930, leaving a widow, the plaintiff 
in this case. 

These facts are not in dispute, and it is contended that under 
the terms of Ramanath Ghose’s Will, dated goth October 1903 
Siddeswar Ghose became absolutely entitled to an equal half share 
in the estate of the testator, and the plaintiff claims the interest 
of a Hindu widow in the property. 

_ The Will provides as follows :— 

“ Subject to the payments of the legacies and annuities afore- 
said (the latter unless otherwise expressly provided being payable 
during the terms of the natural lives of the annuitants) as well as to 
the provisions hereinbefore mentioned, I devise and bequeath 
the whole of my estate real or personal of any kind or description 
whatsoever ,and wheresdever situate to my said executors and 
trustees in trust for such of my sons as shall be living at my death 
or come into existence within twelve months after my death and 
also for the son or sons of such of my sons as shall then be dead 
(such son or sons taking the share which they or his father would 
have taken hereunder had they or he been then alive) provided the 
said sons or sons’ sons shall be orthodox Hindus of good repute 
equally as tenants-in-common and the said sons or sons of my sons 
taking equally per stirpes as tenants-in-commion but nevertheless 
in the event of any sons or son’s son dying without leaving lineal 
male issue him surviving the other of my son or sons or soms son 
living at the time shall be equally entitled to his or their share of 
the property as he or they would inherit under the Hindu law but 


G) (1896) L. R. a3 1. A. 18; I. L. R, 23 Cale. 563. 
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‘should I die without lineal male descendants the son of sons to 
be adopted by my wife shall inherit the whole of my residuary 
estate but he shall not be put in possession until he attains the 
age of twenty-une years and should any of my heirs or residuary 
legatees cease to be orthodox Hindus of good repute he shall 
forfeit a moiety of his share which shall go to my other qualified 
heirs according to their respective shares.” 

It is argued on behalf of the plaintiff that the plaintiff’s case is 
governed by section 124 of the Indian Succession Act, and in 
support of his contention Mr. Pugh has cited Narendra Nath Sircar 
v. Kamal Basint Dassi (1). On behalf of the defendant the learned 
Advocate General has referred me to Chunilal Parvatishankar v. 
-Bai Samrath (2) and has contended that the period of distribution 
.was the death of the last survivor of the sons of the testator or of 
his grandsons by ason or sons who predeceased him. Reference 
has. also been made to Srremutty Soorjomoney Dassi v: Dinabandhu 
Mullick and others (3). and Edward William O Mahoney v. 
Adelaide Louisa Burdett (4) but as I understand the judgment of 
their Lordships of the Privy Council in Narendra Nath Sircar's 
case, (1) the principles applicable are those of Section 124 of the 
Succession Act and Soorjomoney’s case (3) is no longer to be taken 
as a guide in cases of this description. 

The case cited by the learned Advocate General is one to 
which the Indian Succession Act did not apply and that being so 
the judgment of Lord Macnaghten in Narendra Nath Sircar’s, case 
(1) appears to me to furnish the correct rule to apply. If, as 
appears to me, the period of distribution was the death of the 
testator, then it would follow that in the events which have 
occurred the contention preferred on behalf of the plaintiff is 
correct and Siddeswar Ghose became entitled to half share, in 
which case the plaintiff is entitled to succeed. 

In the view which I take of the terms of the Will the plaintif 
is entitled to the declaration asked for in the second prayer to the 
plaint, and there will be the usual decree for administration and 
partition, with liberty to apply if any controversy arises in regard 
to the accounts. Costs of all parties to be paid out of the estate 
‘as between attorney and client, 

Against this decision, the defendant appealed. 

Messrs. P. R. Das, S. C. Bose, S. P. Ghose, A. C. Batra, 
A. K. Sarkar and B. Roy Chowdhury for the Appellant. 


(1) (1826) L, R. ag L A. 18; L L, R. 23 Cale. 563. 
(2) (1914) 1. L. R. 38 Bom. 399; 19 C. L. J. 563. 
(3) (1862) 9 Moo. I. A, 123. (4) (1874) L. R. 7 H. L. 388. 
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Messrs. L. P. E. Pugh, W. W. K. Page and U. C. Laka for the 


Respondent. 


The judgment of the Court was delivered by 

C. C. Ghose J. :—Romanath Ghose who was a Hindu inhabitant 
of Calcutta died on the 26th July rgo4 leaving him surviving his 
widow Sreemutty Soudaminey Dassee and two sons named Sidheswar 
and Akhoy. He left a Will executed by him onthe 30th October 
1903 by which after giving certain pecuniary legacies and annuities, 


„he devised and bequeathed the whole of his estate to his sons who 
. were then infants. Probate of the Will was taken out on the 17th 


August 1904. The elder son Sidheswar after attaining majority 
applied for and obtained Letters of Administration de bonis non. 


Sidheswar died on the 13th February 1930 leaving him survi- 


` ving his widow the plaintiff Sreemutty Indira Rani and a daughter. 


Thereafter the younger son Akhoy, who had meanwhile attained 
majority, obtained on the 30th May 1930 representation to the 
estate of the said Romanath Ghose. On the 3rd July 1930, the 
present action was started by the plaintiff Sreemutty Indira Rani 
in which she contended that, in the events that have happened and 


‘on a true construction of the Will of the said testator, the share 


which her husband Sidheswar had in the said estate had devolved 
upon her and that she as his heiress was entitled thereto. 


The clause in the Will of the said testator relied upon by the 
plaintiff is as follows :-— 


“ Subject to the payments of the.legacies and annuities aforesaid 


(the latter unless otherwise expressly provided being payable during 


the terms of the natural lives of the annuitants) as well as to the 
provisions hereinbefore mentioned I devise and bequeath the 
whole of my estate real or personal of any kind or description 
whatsoever and wheresoever situate to my said executors and 
trustees in trust for Such of my sons as shall be living at my 
death or come into existence within twelve months after my `` 
death and also for the son or sons of such of my sons as shall 
then be dead (such son or sons taking the share which their or 
his father would have taken hereunder had they or he been alive) 
provided the said sons or son’s sons shall be orthodox Hindus of 
good repute equally as tenants-in-ccommon and the said sons or 


` sons of my sons taking equally per stirpes as tenants-in common, 


but nevertheless in the’event of my sons or son’s sons ‘dying without 
leaving linéal male issue him surviving the other of my son or sons 
or son’s sons living at the time shall be equally entitled to his, or 
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their share of the property as he or they would inherit under the 
Hindu Law, but should I die without lineal male descendants the 
son or sons to be adopted by my wife shall inherit the whole of 
my residuary estate, but he shall not be put in possession until he 
‘attains the age of twenty-one years, and should any of my heirs or 
residuary legatees cease to be orthodox Hindus of good repute he 
shall forfeit a moiety of his share, which shall go to ay other 
qualified heirs according to their respective shares.” 

The suit came on for hearing before Mr, Justice Buckland on 
the 22nd December 1930 when he held that according to the 
terms of the said Will the plaintiff was entitled to succeed to the 
share of Sidheswar in the said estate as his heiress. Mr. Justice 
Buckland was of opinion that the period of distribution was the 
death of the testator and that being so, the principles applicable 
to the plaintifs case were those of Section 124 of the Indian 
Succession Act and that the plaintiff was supported in her conten- 
tion by the decision of their Lordships of the Judicial Committee 
in the case of Worendra Nath Sircar v. Kamalbasini (1). 

The defendant Akhoy is the appellant before us. The question 
for decision in this appeal is whether in the events that have 
happened the gift over in favour of Akhoy has taken effect. For 
that purpose, it is necessary to scrutinise the terms of the clause in 
the Will set out above. 

As we read the Will in view of the events that have happened, 
it must be taken that the testator gave his estate to his two sons 
half; and half, each taking a vested interest to that extent at the 
death of the testator. The testator then directed that, notwithstand- 
ing such bequest, should either of the two sons, Sidheswar or Akhoy, 
die sonless, the share of the son dying sonless should go over to 
the surviving son. The question is whether the clause of defeas- 
ance is valid and whether the specified uncertain event, namely 
one son dying sonless, on the happening of which the gift over 
is to take effect, was, according to the testator, to happen after the 
date of his death. In other words, whether the said specified 
uncertain event was to take place at a time mentioned in the Will 
, itself and whether if that was so, Section 124 of the Indian Succes- 
sion Act can have any application. 

In our opinion, giving to the testator’s words their fair and 
natural meaning, there cannot be much doubt that the testator 
intended that, on his death, his two sons should as between them- 
selves divide his estate half and half and that subsequently if 


(1) (1896) L. R, ag IL. A, 18; L L, R.-23 Cale. 563. 
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- either of the two sons died sonless the surviving son was to get 


the share of the son who had died sonless. If this be the true 
meaning of the clause (we are reading that clause bearing in mind, 
as stated above, the events that have happened) it is equally clear 
that the specified uncertain event contemplated in the Will; 
namely one son dying sonless, was necessarily to happen after the 


“death of the testator. In our opinivn, Sidheswar and Akhoy took 


a vested interest in their share in the‘ estate of the testator at his 
death; but such interest was liable to be divested in case either of 
them died subsequently without leaving male issue. 

The case of Narendra Nath Siriar v, Kamalbasini (1) is dis- 
tinguishable. No time was mentioned in the Will in that for the 
occurrence of the specified uncertain event; nor did the language 
show that the testator contemplated that at the time of the son 
dying sonless, he should already have acquired a vested interest 
in his father’s estate under the Will. According to our reading 
of the Will in the present case a time is indicated for the occurrence 
of the specified uncertain event and that time could only be some 
date subsequent to the date of the death of the testator. In the 
present case, there is a vesting of the estate in the two sons to 
the extent of one half each, a subsequent divesting of the share 
of the son dying sonless, and then a re-vesting of that share in the 
surviving son. 

In our opinion, Section 124 of the Indian Succession Act does 
not apply to the clause in the Will set out above, but Section 131 
does apply ; the clause of defeasance is valid and that the gift over 
in favour of Akhoy has then taken effect. Itis not a contingent 
bequest but a bequest of a vested liable to defeasance on the 
happening of a condition subsequent. 

The result therefore is that the plaintiff has not inherited the 
share which was in Sidheswar and is not entitled to any relief on 
the principal ground put forward by her. It may be that she is- 
entitled to other reliefs; but these reliefs have not been adjudicated 
upon, For that purpose, she will have liberty to apply to the 
Judge on the Original Side to whom the matter is remitted. The 
appeal is allowed. Costs of the appeal to come out of the estate 
as between Attorney and client. 

J WV. Mitter: Attomey for the Appellant. 

Mukerji and Biswas; Attorneys for the Respondent. 


ATM. . Appeal allowed, , 
(1) (1896) L. R. 23 L A. 18; T. L. R. 23 Cale. 563. 
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Killowen, Sir John Wallis and Sir Dinshah Mulla. 


SRIMATI INDIRA RANI GHOSE 
v. 
AKHOY KUMAR GHOSE, SINCE DECEASED. 
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[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL.] 


Will—Construction—Gift over—Divesting of vested interest—Indian Succession 
Act (XXXIX of 1925), Sec. 124, construction of. 


One R, a Hindu inhabitant of Calcutta and governed by the Bengal School of 
Hindu Law, died on the 26th July, 1904, after executing a will dated the goth 
October, 1903, leaving him surviving his widow and two minor sons S and A, the 
present respondent. On the 13th February, 5 died intestate and without male 
issue, but leaving him surviving his widow, the present appellant and an infant 
daughter. When S died both he and A had attained the age of 25 the age mén 
tioned in clause 10 of the will, 


Clause 14 of the will was as follows :— Subject to the payments of the 
legacies and annuities aforesaid............ I devise and bequeath the whole of my 
estate real or personal of any kind or description whatsoever and wheresoever 
situate to my said executors and trustees in trust for such of my sons as shall be 
living at my death or come into existence within twelve months after my death 
and also for the son or sons of such of my sons as shall then be dead (such son or 
sons taking the share which their father or his father would have taken hereunder 
had they or he been then alive) provided the said sons or sons of my sons taking 
equally per stirpes........,... , but nevertheless in the event of any sons or son’s 
sons dying without leaving lineal male issue him surviving, the other of my son or 
sons or son’s sons living at the time shall be equally entitled to his or their share 
of the property as he or they would inherit under the Hindu Law.. erresen oh 

Held, that in the events which had happened the gift over in favour of A took 
effect. 

That section 131 and not section 124 of the Indian Succession’ Act of 1995 
applied to the case. 

Narendra Nath Sirear v. Kamat Basini Dassi (1) distinguished. 

The words of clause 14 “in the event of any son’s or son’s sons dying without 
leaving lineal male issue him surviving ’’ were prima facie to be construed in their 
literal.significance as referring to death at any time, 

Christian v. Taylor (2) referred to. 


Section 124 of the Indian Succession Act of 1925 does not apply if a period is 
specified in the will within which the contingent event is to happen, or, putting it 


(1) (1896) L. R, 23 I. A. 18; I. L. R. 23 Calc. 563. ae ; 
- (2) [1926] A. C. 773. I 
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otherwise, the section only applies, if, without doing violence to the terms of the 
will, it can be held, at a matter of words, that the occurrence of the uncertain 
event prior.to “the period when the fund bequeathell is payable or distributable ” 
is alone within the contemplation of the testator. If the terms of the will make 
that construction of his words impossible, the section then does not apply. 


This was particularly a case in which care must be taken lest the wills ot 
people speaking a different tongue, trained in different habits of thought and 
brought up under different conditions of life were interpreted by the application 
to them of a too rigid construction of the English language. 

Appeal by the Plaintiff to Privy Council, against the judgment 
and decree of the High Court in its appellate jurisdiction, (C. C, 
Ghose and Pearson, JJ.) dated the 2nd April, 1931, reversing that 
of Mr. Justice Buckland in its Original Side, dated the 22nd Decem- 


ber, 1930. (See 56 C. L. J. 417). 


The’ material facts appear sufficiently from the judgment of their 
Lordships. 

"The Will upon the construction of which the decision of the case — 
rests is set out below :— 

“ This is the Last Will and Testament of me Romanath Ghose at 
present residing at No. 47 Pathuriaghatta Street in the town of 
-Calcutta, Zemindar and Land-holder. I do hereby revoke all former 
Wills and Codicils published and made by me particularly the one 
made and published by meon the rath August 1899 and declare 
this to be my last Will and Testament. 

“1, Tappoint my wife Sreemutty Soudaminey Dassee and her 
brother Babu Khetter Chunder Mullick, my son-in-law Babu Sarat 
Chunder Bose and Kumar Satish Chunder Sing of Paikpara and as 
they shall respectively attain the age of 22 years such and so many 
of my sons as shall be orthodox Hindus of good repute the executors 
and trustees of this Will. 


“2, The adoption of the tenets of Brakmoism in any form or of 
any religion other than orthodox Ainduism or of any such usages or 
manners as are ordinarily deemed and taken to be inconsistent with 
orthodox Hinduism by the followers of that religion shall be com 
clusive proof that the person adopting such tenets usages or manners 
is not an orthodox Hindu of good repute within the meaning of the 
foregoing or any following clause of this Will wheresoever those 
words occur therein. 


~ 


“3, I direct and authorise the expenditure by my executors and 
trustees of the sum of Rupees ten thousand upon my first SAradh 
and funeral and Rupees five hundred upon each of the subsequently 
remaining annual SåradAs and of the sum of Rupees five thousand 
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upon the first SAradh and funeral and of the sum of Rupees one 
hundred upon each of the subsequedtly remaining annual Shradhs 
‘of my wife. 
“4. I direct and authorise my executors and trustees from and 
out of the income of my estate to pay my said wife if she continues 
‘to be an orthodox Hindu of good repute an annuity of Rupees two 
hundred per mensem for her own use and benefit during the term of 
her natural life. They shall also pay her for her -pilgrimage and 
religious expenses and ceremonies from time to time such sums of 
“money as she shall require provided the same shall not in the aggre- 
gate exceed the sum of Rupees twenty-five thousand. 

“s, Ihave been paying my mother Sreemutty Kristo Mohiney 
Dassee a sum of Rupees five thousanda year but I direct and 
authorise my executors and trustees from and out of the income of 
my estate to pay my mother Sreemutty Kristo Mohiney Dassee an 
annuity of Rupees two hundred per mensem duriug the term of her 
natural life.: She shall also be entitled to reside in my dwelling 
house at Benares whenever she wishes to do so. 


“6, I direct and authorise my executors and trustees from rr 
out of my estate to expend a sum of Rupees ten thousand on the 
occasion of the marriage of each of my sons and daughters who shall 
be unmarried at the time of my death such sum to include the value 

of the ornaments and the usual and customary presents to a bride- 
groom on such occasions. 


“y, My executors shall expend a sum of Rupees five thousand on 
my mother’s first Skradk and Rupees one hundred annually on her 
annual Shradk anda sum of Rupees five hundred annually on 
the occasion of the annual SArad of my father the late Khelat 
Chunder Ghose. 


“8, Sreemutty Sarojbasini Dasi the widow of my deceased son 
_Dhonendra Kristo Ghose has repeatedly refused to come and live at 
my house as a member of my family and people impute. to her an 
immoral life. Besides she has by her disobedience and conduct 
sevéred all connection with me and my family and practically. ceased 
to be a dependant member of my family and I am no longer morally 
bound to maintain her or to provide for her maintenance, I accord- 
ingly direct that she shall have no claim against my estate after my 
death for maintenance or otherwise. 


“g, Babu Upendra ‘Kumar Bose has faithfully and diligently 
served me for a long time and very tenderly nursed me during my 


"illness. He has borrowed from me Rupees six. thousand and five 
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hundred on the mortgage of his house executed by tim and his 
brother and mother on the 2nd February 1898. I direct my execu- 
tors and trustees to give up the claim under the said mortgage and 
release the mortgaged property and the said Upendra Kumar Bose 
from the said mortgage debt or so much thereof as may remain out- 
standing at the time of my death. 

“to, My estate shall not be partitioned until the youngest of my 
sons shall attain the age of twenty-five years but my said sons shall 


‘be properly maintained and educated out of the income of my estate. 


If any of my sons try to effect a partition before the time aforesaid 
he shall forfeit a fourth part of his legal share. 

“rr, Incase I die without any son or grandson by son my 
widow shall be entitled to adopt three sons in succession and I do 


‘hereby grant her the repuisite permission to do so. 


“tz, I hereby direct and authorise my executors and trustees to 


: pay the following legacies and annuities out of my estate :-— 


(a) A sum of Rupees eight per mensem to each of the two sons of 
my spiritual guide the late Khagendra Nath Bhattacharjya and a 
sum of Rupees four per mensem to each of the two sons of the late 


‘Jogendra Nath Bhattacharjya the brother of my said spiritual 
‘guide. 


- (b) A sum of Rupees eight per mensem to the two (?) cousins of 


“my said spiritual guide namely Sreejut Mohadeb Bhattacharjya and 


asumof Rupees eight per month to my priest Sreejut Jadunath 


Bhuttacharjya. 


(c) A sum of Rupees fifteen per mensem to my sister (the 
daughter of my natural father) Sreemutty Monmohiney Dassee. 

(d) A sum of Rupees ten thousand to Sreeman Nagendra Nath 
Choudhuri the son of my said sister Sreemutty Monmohiney 


“Dassee. 


ri 


(e) A sim of Rupees fifty per month to my brother (the son of 


‘my natural father) Babu Nundo Lal Ghose during the term of his 
“natural life and a sum of Rupees fifteen per month to each of his 


SONS after his death. 


(f) A sum of Rupees twenty-five per month to Sreeman Charu 


‘Chunder Ghose the son of my brother (the son of my natural father) 


Bhogowan Chunder Ghose deceased. 
| (g) A sum of Rupees tmentyfive per month to my cousin 
‘Kataoni Churan Mitter. 

(h) A sum of Rupees fifteen thousand to each of my daughters 
on their attaining the age of eighteen years, 
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(i) A sum of Rupees two thousand to each of my grandsons by 
daughter namely Rupees one thousand at the time of their 
marriage. 

(j) A sum of Rupees one thousand to each of my grand-daughter 
by daughter at the time of their marriage. 

“13. J intend to dedicate some of my properties for the Sheba of 
my family God and this Will of mine will have no effect or.operation 
with regard to the properties I may so set apart and dedicate. 

“14. Subject to the payments ofthe legacies and annuities afore- 
said (the latter unless otherwise expressly provided being payable 
during the terms of the natural lives of the annuitants) as well as to 
the provisions hereinbefore mentioned, I devise and bequeath the 
whole of my estate real or personal of any kind or description what- 
soever and wheresoever situate to my said executors and trusteés in 
trust for such of my sons as shall be living at my death or come into 
existence within twelve months after my death and also for the son 
or sons of such of my sons as shall then be dead (such son or sons 
taking the share their or his father would baye taken hereunder 
had they or he been then alive) provided the. said sons or son’s sons 
shall be orthodox Hindus of good repute equally as tenants-in- 
common and the said sons or sons of my sons taking equally per 
stirpes as tenants-in-common but nevertheless in the event of any 
sons or son’s sons dying without leaving lineal male issue him sur- 
viving the other of my son or sons or son’s sons living at the time 
shall be equally entitled to his or their share of the property as he 
or they would inherit under the Hindu Law but should I die 
without lineal male descendants the son or sons to be adopted by 
my wife shall inherit the whole of my residuary estate but he shall 
not be put in possession until he attains the age of twenty-one years 
and should any of my heirs or residuary legatees cease to be ortho- 
dox Hindus of good repute he shall forfeit a moiety of his share 

“which shall go to my other qualified heirs according to their respec- 
tive shares. 

“rs, T hereby révoke and cancel all former and other Wills and 
Codicils and other testamentary dispositions whatsoever and being 
in sound and of a disposing mind, memory and understanding I make 
pelih and declare this to be my last Will and Testament, 

F: f Roma Natu Gaose.” 
` - Greene, Wallach and y. C. Laka for the Appellant. 

De Gruyther, Dawson Miller and P. R. Das for the Respondent, 

‘Fheir Lordships’ judgment was delivered by 

Lord Blanesburgh :—The question at issue on this appeal is 
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concerned with the ultimate destination of the share of his residuary 
estate given by a Hindu testator to the elder of two sons who gur- 
vived him. Did the share, on the death of that elder son without 
male issue, pass under a gift over to younger son, or has it, as the 
absolute property of the deceased under the original gift to him in 
the will, devolved upon his widow, the appellant, sole heiress in his 
intestacy ? 

The question is one of construction upon which the two Courts 


‘in India are not in accord, and when regard is had to the looseness 


of the phraseology adopted “ passim ”* in the will by the testator or 
his draftsman it must be-felt that its true meaning raises issues upon 
which there is ample room for divergence of view. It is compara- 
tively easy to determine what this Indian testator meant to say. The 
difficulty is to be satisfied judicially that in his English language he 
has succeeded in saying it. 


The testator, one Ramanath Ghose was a Calcutta Hindu, 
governed by the Bengal School of Hindu law. He died on the 26th 
July, 1904. He was survived by his widow and by two sons, Side- 
shwar Ghose and Akhoy Kumar Ghose, both of them, at his death, 
infants of tender years. It is not clear on the record whether or not 
he was actually survived by a daughter. But the true position in 
that matter, whatever it may have been, would not affect construc- 
tion, and itis not otherwise here important. The testator had 
certainly a daughter at some time. One of his executors is described 
as his son-in-law. And in his will, as we shall see, he clearly con- 
templates the possibility that both daughters and grand-daughters 


“may survive him. But apart from a small sum for her marriage 


ceremony, the testator makes no testamentary provision for any 
daughter or grand-daughter—a circumstance indicative of an attitude 
to female descendants which, as will be seen, is characteristic. 


The will is dated the 3oth October 1903. By it the testator 
appoints as his executors and trustees, his widow and her brother, 
his own son-in-law, another named person, and such and so many 
of his sons attaining the age of 22 years as shall be orthodox Hindus 
of good repute. He defines in clause 2 the conditions which qualify 
for that description when it is used in his will, as it quite frequently 
is, He directs and authorises his executors and trustees to expend 
upon his first and subsequently remaining annual Shradhs and upon 
the funeral and subsequently remaining;annual Shradhs of his wife 
sums of prescribed amounts, without in this instance indicating the 


* Meaning—All through.—Rep. 
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source from which these sums are to come. He directs his execu- 
tors and trustees “from and out of the income of (his) estate” to 
pay to his wife if she continues to be an orthodox Hindu of good 
repute anannuity for her life and also to defray the sums not 
exceeding a prescribed amount required for her pilgrimages and 
religious expenses and ceremonies from time to time. He directs 
and authorises his executors and trustees “out of the income of (his) 
estate” to pay an annuity to his mother for the term of her natural 
life. She is also to be entitled to reside in his dwelling house at 
Benares whenever she wishes to do so. He directs and authorises 
his executois and trustees “from and out of (his) estate” to expend 
the sum of Rs. 10,000 on the occasion of the marriage of each of 
his sons and daughters unmarried at the time of his death. And by 
clause 12 he directs and authorises his executors and trustees to pay 
a large number of pecuniary legacies and annuities “out of (his) 
estate”, two of which are now transcribed, because reference will 
later be made to their phraseology : 


“ (i) A sum of rupees two thousand to each of my grandsons 
by daughter, namely, rupees one thousand at the time of their 
marriage. 

“(j) A sum of rupeesone thousand to each of my grand-daughter 
by daughter at the time of their marriage. ” 


Clause 14 is the clause of the will directly relevant to the 
question at issue. It is convenient to set it forth textually, together 
with clauses ro and rr, which are also in point, if less imme- 
diately so :— ' 

“ro, My estate shall not be partitioned until the youngest of 
my sons shall attain the age of twenty-five years, but my said sons 
shall be properly maintained and educated out of the income of my 
estate. If any of my sons try to effect a partition before the time 
aforesaid he shall forfeit a fourth part of his legal share, 


“tr, Incase I die without any son or grand-son by son my 
widow shall be entitled to adopt three suns in succession, and I do, 
hereby grant her the requisite permission to do so. 

“14, Subject tothe payments of the legacies and annuities 
aforesaid (the latter unless otherwise expressly provided being pay- 
able during the terms of the natural lives of the annuitants) as well 
as to the provisions hereinbefore mentioned I devise and bequeath 
the whole of my estate real or personal of any kind or description 


whatsoever and wheresoever situate to my said executors and trustees. 
in trust for such of my sons as shal] be living at my death or come. 
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into existence within twelve months after my death and also for the 
son or sons of such of my sons as shall then be dead (such son or 
sons taking the share their or his father would have taken here- 
under had they or he been then alive) provided the said sons or 
son’s sons shall be orthodox Hindus of good repute equally as 
tenants-in-commmon and the said sons or sons of my sons taking 
équally per “stirpes” as tenants-incommon, but nevertheless in 
the event of any sons or gon’s sons dying without leaving lineal 
male issue him surviving the other of my son or sons or son’s sons 
living at the time shall be equally entitled to his or their share of the 
property as he or they would inherit under the Hindu Law, but 
should I die without lineal male descendants the son or sons to be 
adopted by my wife shall inherit the whole of my residuary estate, 
but he shall not be put in possession until he attains the age 
òf twenty-one years, and should any of my heirs or residuary 
legatees cease to be orthodox Hindus of good repute he shall 
forfeit a moiety of his share, which shall go to my other qualified 
heirs according to their respective shares”. 

The will very plainly is the work of a draftsman whose know- 
ledge of the niceties of English is imperfect. In not a few in- 
stances a strictly literal construction of the words used would 
lead to a result possibly of zero, certainly incomplete, and that 
although the’ meaning intended is not obscure. For instance, 
the use of the word “namely” in clause 12 (i) produces a result 
unintelligible, were construction there not assisted by contrasting 
the sub-section with sub-section (j) which immediately follows 
it. More particularly, however, is the lapse from accuracy of 
statement or reference to be found in clause 14, and almost from 
the beginning to the end of that clause. 

Three things, however, may be said of the will, reading it asa 
whole, 

First, the testator plainly contemplates the continuance of the 
trusts for an indefinite period after his death. An annuity is 
normally to continue for the life of the annuitant, and there are 
many annuities ; payment for Shradhs, remote it may.be in time, 
is to be made. Payments, indefinite in duration, are to come 
out of the estate or out of its income. The testator’s Benares 
house must be retained at least so long as his widow lives. 


Secondly, the testator contemplates in more than one instance 
the forfeiture in whole or in part of a vested gift, should the 
donee cease to be an orthodox Hindu of good repute, 
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But, thirdly, and most pointedly of all, the exclusion of every 
daughter or grand-daughter from any participation in residue is 
plainly of set purpose. Here is a predominant note in the wilk 
As to a daughter-in-law, she is never once mentioned from beginning 
to end. 


There were disputes between his representatives almost imme- 
diately after the testator’s death, and by an order of the High 
Court made in March, 1905, the executrix and executors were 
discharged. Thereafter up to the 25th July, 1919, the estate was 
administered by the High Court through receivers appointed from 
time to time. After the testator’s elder son, Sideshwar Ghose, 
had attained the age of 18 he applied for and on the 21st May, 
1919, he obtained an order for the grant to himself of letters of 
administration “de bonis non” with the will annexed.’ By order 
of the Court of the 25th July, 1919, the receivers were directed 
to make over possession of the estate to him, and he was in posses- 
sion thereof and administering it until his death. On the 13th 
February, 1930, he died “intestate” and without male issue, but 
leaving him surviving his widow, the present appellant, and an 
infant daughter. Under the. Bengal School of Hindu law, by which 
he, like bis father, was governed, his widow is the sole heiress to 
his property ; failing her, Sideshwar’s. daughter would have been 
sole heiress, - < 


` 


Akhoy Kumar Ghose, the testator’s younger son, survived 
Sideshwar, and, in view of the third of the contentions put forward 
by the appellant, and later to be discussed, it is important to note 
that at Sideshwar’s death both he and Akhoy had attained the 
age of 25, the age mentioned in clause ro of the will. 


When Sideshwar died the question arose whether the gift over 
of his share of residue under clause 14th still remained operative, 
and whether, if it did, the words of destination were, in the event, 
capable of carrying over the share to Akhoy, who alone claimed 
it. On the view that the gift over did take effect and in his 
favour, Akhoy, applied for and on the goth May, 1930, obtained 
probate of the will, and thereupon took possession of the entire 
estate, claiming that the widow of Sideshwar, even if his sole 
heiress, had no interest whatever in it, 

The widow refused to “accept that position, and on the 3rd 
July, 1930, she instituted against Akhoy in the High Court of 
Judicature at Fort William in Bengal the suit out of which the 
present appeal arises. Therein she claimed a declaration that 


P.C. 


—_—— 


1932. 
-v 


Srimati Indira 
Rani Ghose 
v. x 
Akhoy Kumar 
Ghose. 


Lord Blanesburgh: 


db 


P.G: 


1932. 
we 


Srimati Indira 
Rani Ghose 


v. 
Akhoy Kumar 


Lord Blangsburgh, 


THE CALCUTTA LAW JOURNAL. [Vor LVI, 


` e 

in the events which had happened and on a true construction 
of the testator’s will Sideshwar had at his death become absolutely 
entitled to bis equal half share of the residuary estate, subject 
to proportionate provision thereout for the pecuniary legacies 
and annuities already referred to. She ssked also, perhaps some- 
what irregularly in a suit relating only to the estate of the testator, 
for a declaration that cn the death “intestate” of Sideshwar his 
half share devolved upon herself, and there wasa claim for con- 
sequential relief, 


The suit came on for hearing before Mr. Justice Buckland, 
exercising the ordinary civil jurisdiction of the High Court, and 
on the 22nd December, 1930, the learned Judge came to the 
conclusion that the plaintiff was entitled to the relief for which 
she asked. And he so declared. 


On appeal by the defendant Akhoy to the Divisional Bench 
of the Court, the learned Judges there, on the 2nd April, 1931, 
allowing the appeal, rejected the plaintiff’s claim to a half or any 
Share in the “corpus” of the estate of the testator. They reserv- 
ed, hewever, to her the right to apply to the Judge on the original 
side of the Court, to whom the matter was remitted, to deal with 
claims of detail made by her and upon which there had so far been 
no adjudication by that Court. 


The present appeal to His Majesty in Councilis from that 
judgment of the and April, 1931. The plaintiffappellant’s desire is to 
have the decree of Mr. Justice Buckland restored. It only remains 
to state that on the 21st May, 1931, during the pendency of the 
appeal, the defendant Akhoy died, and his estate is now represented 
by the respondents, the executors of his will. 


The appellant’s contentions in support of her appeal were three- 
fold and alternative. The first was that the terms of clause 14 of 
the will, in so far as the gift over is concerned, are governed by the 
provisions of Section 124 of the Indian Succession Act 39 of 1925, 
the terms of which it may be recalled are as follows :— 


_ “Where a legacy is given if a specified uncertain event shall 
happen and no time is mentioned in the will for the occurrence of 
that event, the legacy cannot take effect, unless such event happens 
before the period when the fund bequeathed is payable or 
distributable, ” 


‘Expressing the contention in terms of the event which has 
happened the appellant’s argument was that upon the true construc- 
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tion of clause 14 Sideshwar’s death without leaving lineal male issue 
him surviving was confined to his death in the life time of the 
testator, an uncertain event with no time mentioned in the will for 
its occurrence ; that in.terms of the will the original gift to him was 
payable ‘cr distributable on the death of the testator, and that 
accordingly the gift over—the “legacy” of the section—could not, 
ifthe section was to be obeyed, take effect. In other words, the 
original gift to Sideshwar became at the moment of the testator’s 
death, and as a result of the section, absolute and indefeasible. 


This contention had commended itself to the learned trial Judge, 
Mr. Justice Buckland. He accepted the view that it was justified 
by the judgment of this Board in Narendra Nath Sircar v. Kamal 
Basini Dassi (1), which he treated as governing the present case. 
Their Lordships, in agreement with the Divisional Bench, are of 
opinion that no such conclusion is warranted by that judgment, and 
ultimately the learned Judge’s view was not, before them, seriously 
maintained. 


Death in the case cited was clearly on the will confined to 
“death” in the testator’s lifetime. In the present case, however, 
notwithstanding the appellant’s original contention to the contrary 
it is clear, their Lordships think, that the death of a son or sons 
son referred to in this will is the death of one who has taken some- 
thing under the original gift contained in it; thatis to say, itisa 
death which must take place after that of the testator. This distinc- 
tion between the cases is, for the present purpose, vital. It is true 
that in each the event remains uncertain. Inthe present case, it 
not being a case of death “ simpliciter ” it might even after the death 
of the testator never have happened at all. But was it an uncertain 
event with reference to which it could be said that “no time is 
prescribed in the will for its occurrence”? The answer must, their 
Lordsbips think, be in the negative. The two first illustrations 
attached to Section 124 make clear what may be only implicit in the 
actual wording of the section, namely, that it does not apply ifa 
period is specified in the will within which the contingent event is 
to happen, or, putting it otherwise, that the section only applies, if 
without doing violence to the terms of the will, it can be held, at a 
matter of words, that the occurrence of the uncertain event prior to 
“the period when the fund bequeathed is payable or distributable ”, 
is alone within the contemplation of the testator. If the terms of 
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the will make that construction 0f his words a, the section 
then does not apply. : 


` It will suffice in exposition of this statement -to refer to the first 
of the illustrations attached to the section — ` 


“A legacy is bequeathed to A, and in case of his death to B. It 
A survives the testator the legacy to B does not take effect. ” 


In the case illustrated it is possible without doing violence to the 
words to refer the specified death of A to his death in lifetime of 
the testator. And so much being possible, the section requires that 
As death ‘shall be so referred. i 


But does not the illustration equally plainly connote that it fouls 
have become the illustration of a case to which the.section had no 
application if, instead of being worded as it is it had run :— ; 


“ A legacy is bequeathed to A, and in case of bis death before 
or after that of the testator to B, ” -a case in which the legacy to B, 
on the testator’s very words must take effect just as certainly if A 
survived the testator, asifhe predeceased him. In other words, 
A’s interest in the legacy, B surviving, is cut down to a life interest, 
‘and Section 131 of the Act becomes relevant as an enabling provi- 
sion. That section, it will te recalled, is as follows :— 


“A bequest may be made to any person with the condition 
superadded that in case a specified SD event shall happen the 
thing bequeathed shall go to another person.” 


The section is made subject to, amongst others, Section 124. 
Freed from the operation .of that section, as, in their Lordships’ 
judgment, for reasons already given, the present gift is, there seems 
to them, as there seemed to the learned Judges ofthe Divisional 
Bench, no reason why Section 131 should not here have full effect, 
unless, indeed, some other objection to the efficacy of the gift over: 
can be found. And in her remaining contentions the ee 
scught to find two. 


ay 


The first of these pakan on the footing that the gift over had 
taken effect. Thereupon the submission was that on the-terms-of 
that gift properly understood there was no effective destination of 
Sideshwar’s original share to any person, and that accordingly, on 
‘the well-authenticated principle of Home v. Pillans G) the ii 
absolute gift to him remained.’ 


(1) (1833) 2 My. and K, 10 (25). 
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This conclusion was reached as a result of the construction placed 
by the appellant on the immediately relevant words of clause 14 of 
“the will repeated now for convenience of reference :— 


“But nevertheless in the event of any sons or son’s sons dying 
‘without leaving lineal male issue him surviving the other of my son 
or sons or son’s sons living at the time shall be equally entitled to 
his or their share of the property as he or they would inherit under 
‘the Hindu Law.” 


` Reading these words without assistance in construction from any 
other provision in the same clause, learned Counsel, in an elaborate 
argument, insisted that the words “him surviving” are the key words 
“to what follows : that the share being disposed of is still the share of 
“him”, the deceased son or son’s son: and that “his or their share” 
of the property to which the “other” of the testator’s son or sons or 
son’s sons living at the time are to be entitled equally grammatically 
must be, and, in fact is, the share of the deceased which fe or they 
would inherit jrom fim under the Hindu Law. From this the 
„next step was easy. That share was no share at all, because the 
only person to take any interest in Sideshwar’s property under the 
- Hindu Law is the appellant, Sideshwa’r widow. Failing her, his 
daughter. The gift over accordingly had on the death of Sideshwar 
no effect. Indeed, ifthe construction suggested be sound, the gift 
„over on the death of any son or soms son leaving a widow ora 
| daughter, can never have any effect, and the testator’s purpose in 
providing that a son’s or sons’ son’s share is to go over on his death 
_ without leaving lineal male issue him surviving might never be 
“attained. On this construction the share of the deceased could not 
go over if he left a widow or daughter him surviving, a resulf entire- 
ly outside the testator’s scheme of distribution and, so far as it might 
be operative to confer benefits either upon one or the other quite 
contrary to his intention. i 


To their Lordships this appears to be peculiarly a case, similar 
“to those referred to by Lord Macnaghten when delivering the 
judgment of the Board in Narendra Nath Sircar’s case (supra) (1), in 
which care must be taken lest the wills of people speaking a different 
tongue, trained in different habits of thought, and brought up under 
different conditions of life, are interpreted by the application to 
them of a too rigid construction ofthe English language. Particu- 
larly must this consideration be in mind if it appears that a rigid 
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"Srimati Indira Here, however, in their Lordships’ view, the appellant’s cons- 
Rani aes 


| truction of the will does not survive examination. A conscious in- 

“Akho Kumar ‘tention on the part of a testator to dispose of property in the hands 
o . —. . ‘ofanother person under a gift from himself is not lightly to be 
‘Lord Blanesburgh. -imputed. Less likely is it that the persons to take under that dis- 
position, and as on anintestacy of the first donee, would be described 


„in terms of relationship not to the donee but to the testator himself. 


And this more general criticism of the appellant’s construction is 
-reinforced on closer examination of the actual words ofthe testator, 
-showing as it does that he is here doing none of the things thereby 

imputed to him. Three very:helpful aids to the true meaning of the 
‘words employed „are supplied: by reference to the same words in 
-other parts of clause 14, where their signification is unambiguous. 


First, as to the words “ him surviving.” This, it then becomes 
‘apparent, is the testator’s phrase to convey a meaning which another 
draftsman, better instructed, would express by the use of such words 

as “ them respectively surviving ", The word “he”, in this way 
‘three times used inthe last branch of the clause, justified this 
“statement :— 
_. But should I die without lineal male descendants the son or 
_ sons to be adopted by my wife shall inherit the whole of my resi- 
duary estate, but Ae shall not be put in possession until Ae 
attains the age of twenty-one years, and should any of my heirs or 
` residuary legatees cease to be PEANG Hindus of good repute he 
` shall forfeit a moiety of his share." 


Further examination of the clause discloses another mannerism 
; Of this testator in using the word “ or” where, to convey the same 
meaning, a more competent draftsman would inevitably use the word 
“and.” It may be gathered from other parts of the clause that 
` where the testator describes the donees under the gift over as “ the 
‘other of my son or sons or soms sons living at the time,” 
` another draftsman better versed in English would in each place have 
` used the word “and” to convey his meaning. 


_ Again the signification of “and” “must” be attached to the 
| word “or” in the phrase immediately preceding the gift over :— 
' “Provided the said sons or son’s sons shall be orthodox Hindus 
of good repute...... and the said-sons or sons of my sons taking 
equally per stirpes.” uae tris oe 
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The sons and the son’s sons in each case referred to, take, all of 
them, a share under the immediately preceding gift. Yet the testa- 
tor's wordis “or”. This use of the word in place of “and” is 
again seen, although perhaps less appositely, in the bequest at the 
commencement of the clause of “the whole of my estate real or 
personal of any kind or description whatsoever. ” 


And now, assisted in construction by this dictionary WA, ee 
the will itself, their Lordships cannot doubt that the words “ him 
surviving ” in this clause should be read as the testator’s equivalent 
for such words as “them respectively surviving” : that the “other” of 
the testator’s sons or son’s sons to take are confined:to sons or son’s 
sons who, like the deceased, were original takers under the previous 
gift: that by the words “ his or their share of the property” the 
testator is referring, not to any share to be Zaken under the gift over, 
but to the share in his (the testator’s) property by the will originally 
given to the deceased son or son’s son. In other words, on their 
true construction the effect of the testator’s words of destination is as 
‘follows :— 


In the event of any of my sons or son’s sons (to whom a'share of 
residue has been given) dying without male issue them respectively 
surviving the other of my son and sons and son’s sons living at the 
death of the deceased [and being also sons or son’s sons entitled to 
ashare of residue under this my will, and entitled also to inherit 
from me under Hindu law] shall take in equal shares the property 
comprised in the original gift to the deceased. 


That to their Lordships seems to be an exact paraphrase of the 
words of the will, in their true signification, and, as so paraphrased, 
the words convey the share to a destination sufficiently clearly des- 
cribed and inno sense obnoxious to-Hindu law. Whether this 
accrued share of an original taker would or would not be subject to 
defeasance like his original share :, whether the son or “songs son 
would “inherit under Hindu law:” because he was beneficiary under 
the testator’s will, or because he could qualify on intestacy, are 
questions which need not delay their Lordships now, for the gift on 
either view would be equally valid according to Hindu law, and 
Akhoy, who in the event is the only claimant to Sideshwar’s share, 
fulfils all qualifications. Accordingly, .in their Lordships’ judgment, 
‘this second contenfion of,the appellant also fails =, 

Her third contention was first made in argument before their 
Lordships’ Board. It is not raised by the appellant’s printed case, 
It was not given asa reagon in her application for leave. to appeal to 
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‘His Majesty in Council. Itis not mentioned in any of the judg- 
ments of the Courts below. Based asitis ona view of the will 
entirely contrary to that upon which the appellant had hitherto pro- 
ceeded, namely, that the period of distribution of residue was the 
death of the testator, their Lordships cannot think that any reference 
to the point if, in India, it was made in argument, was seriously 
made. : 


In these circumstances, it is with some hesitation that they deal 
with it at all. Had they felt disposed favourably to entertain it they 
would in fairness to the respondents have hesitated to pronounce 
against them without in the first instance obtaining the views of 
the Divisional Bench upon its soundness. They think, however, that 
the contention fails, and as it is by the appellant that it is only.now 
raised they will dispose of it. Alternative to the appellant’s other two 
contentions, it is that on the true construction of the will, while 
‘there may have been a vesting in interest of Sideshwar’s share at the 
death of the testator, there was an actual vesting in possession under 
Section 10 of the will on the attainment by Akhoy of the age of 25, 
‘in no sense displaced by Sideshwar’s death after that vesting. The 
trusts of the residue thereupon came to an end, Sideshwar’s share 
then became his own indefeasibly and absolutely and now devolves 
upon the appellant as his widow. 


- In support of this contention reliance was mainly placed upon 
the judgment of the Board in Christian v. Taylor (1), and of 
Sargant J., as he then was, in Z» re Roberts (2), and Ju re Brailsford 
(3). Of the words of clause 14, “in the event of any sons or son’s 
sons dying without leaving lineal male issue him surviving”, it may 
-be said as Lord Haldane said of the corresponding words of the will. 
in Christian v. Taylor (1), that they 


“ Are prima facte to be construed in their literal significance as 
referring to death at any time... This rule of interpretation will 
yield to any sufficient intention to a contrary effect to be found in the 
language of the will taken asa whole, but apart from any such 
indication death at any time is what the words taken by themselyes 
must be assumed to mean,” 

- If the contrary intention to which Lord Haldane referred is to be 
found in this will it can only be so found by reading clause 10 
as amounting to a provision that on attainment of the age of . 


~ (1) [1926] A. C. 773. (a) [1916] 2 Ch. 42. 
- (3) [1916] a Ch. 536. 
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25 by the youngest of the testator’s sons there is to be a division of 
the property in specie and the trusts of clause 14 are then to come 
to an end, 


Their Lordships are ‘unable to find all this in a clause so partial 
and colourless as clause ro. 


First of all it is a clause applicable only to sons. It has no 
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clause 14 are applicable as much to son’s sons as to sons, 


_ Secondly, clause ro is negative and not positive in form. It says 
that there shall be no partition before a certain event; but it does 
not, even by implication, require that there shall be any partition 
after that event. Still less does it suggest that even after that parti- 
tion the then unexhausted provisions of the will to which reference 
has been made shall cease to have paramount effect. Their Lord- 
ships are well aware of Section 343 of the Succession Act, as a result 
of which the annuities at any rate might be provided for so as to 
permit of a partition for an absolute estate, notwithstanding their 
continuance. But that section does not make it possible to say of 
this testator that it was his intention that the trusts declared by him 
in clause 14 should cease to be operative, and in the hands of his 
trustees, at any moment before they were completely fulfilled. 


Their Lordships have, in short, been unable to find in this will 
any indication of an intention sufficient to displace the ‘prima facie’ 
meaning of the words used in clause r4. And the question is solely 
‘one of intention. 


_ In the result, therefore, their Lordships conclude that the appeal 
-fails and should be dismissed. And they will humbly so advise His 
Majesty, 

The costs of both parties to the appeal, taxed as between solicitor 
-and client, ought, they think, to be paid out of the estate. The 
difficulty has been created by the testator himself and it was properly 
. brought before His Majesty in Council for final solution. 

Callingham Ormond and Maddox ; Solicitors for the Appel ane 

Watkins and Hunter; Solicitors for the Respondent. 


A. T. AL , Appeal dismissed. 
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eel re A l -APPELLATE CIVIL. 
toi! y “Before Mr. Justice S. N. Guha and Mr., Justice M. C. Ghose, ` 
Cia, - `; THE DINAJPUR TRADING AND BANKING CO. LTD. 


1932, > v. 
Yuno, ar. l PROBHASH CHANDRA SEN AND OTHERS," 


aad Provincial Insolvency Act (V of 1920), Secs. 4,75,75 Cl. (3) and Schedule IT 
Appealable orders—'Persons aggrieved'—Debt of creditor not proved bafore 

Court—Such creditor, if can intervene—Right of appeal—Leave of Court— 

‘ Admission, if tantamounts to leave—L.terrogatories, when to be refused—~ 

Partnership, how to be proved. 

Section 4 of the Provincia] Insolvency Act empowers the District Judge to 
decide all questions whether of title or priority or of any nature whatsoever and 
whether involving matters of law or of fact, which may arise in any case of 
insolvency coming within the cognisance of the Court or which the Court may 
deem it expedient or necessary ta decide for the purpose of doing complete 
justice or making a complete distribution of property. 

` Section 4 of the Provincial Insolvency Act read with section 75 and Schedule I 
of the Act confers a right of appeal to the aggrieved party ina case in which an` 
order dismissing the petition of a creditor to include certain persons as debtors 
has been made by the District Judge. 

- When a creditor is allowed to intervene in an insolvency proceeding although 
his debts has not been proved before the Court, heis a “person aggrieved’ 
within the meaning of the Provincial Insolvency Act and as such he has a right of 
appeal. 

Rustomjee Dorabjee v. K. D. Brothers (1) referred to. 

. An order dismissing the petition of a creditor to include certain persons ag 
debtors on the allegation that the properties mentioned in the schedule belonged to 
members of a joint Hindu family, if not appealable under section 75 and Schedule 
I, is appealable under section 75 clause (3) of the Provincial Insolvency Act with 
the leave of the Court. The fact that the-appeal was admitted and allowed to be 
proceeded with was tantamount to the granting of leave as contemplated by the 
Provincial Insolvency Act. 

Gopal Ram v. Magni Ram (2) folllowed. 

A party is not entitled to administer interrogatories for obtaining discovery of 
facts which constitute exclusively the evidence of his adversary’s case, 

In order toshow that certain persons are partners of a firm it must be 
proved by evidence that the persons alleged to be partners have agreed to combine 
their property, labour and skill in the business and to share the profits and 
losses in the same. From the mere fact that a person carrying on business is a 
copercener ina joint Hindu family, it does not necessarily follow that -all his 
coparceners are his partners in that business. 

Vadilal v. Shah Khushal (3) referred to, 

* Appeal from Original Order No. 500 of 1930 against the order of R. R, 
Garlick, Esq., District Jadge of 24-Parganas, dated the gth August, 1930. 

(1) (1926) I. L. R. 53 Calc. 866. (2) (1927) LL. R. 7 Pat. 375. 

(3) (1902) 1. L. R. 27 Bom. 157, 
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Appeal by a Creditor, 
The material facts appear from the judgment. 


Mr. Bankim Chandra Mookerjee (for Mr. Girija Prosanna 
Sanyal) with Mr. Sourindra Narayan Ghose for the Appellant. 


Dr. Bijon Kumar Mukerji, Messrs. Rupendra Kumar Mitter and 
„Apurbadhan Mukherji for the Respondents. 


The judgment of the Court was as follows — 

Guha, J:—-This appeal is directed against an order passed by 
the learned District Judge of the 24-Perganas, on the 9th August, 
1930, exercising jurisdiction under the Provincial Insolvency 
Act, 1920. The facts of the case giving rise to the appeal may 
be briefly stated: Onan application of two creditors, Manmatho 
Nath Purkait and Sudhir Chandra Purkait filed on the 26th Novem- 
ber, 1929, an order of adjudication was passed by the learned 
District Judge. In the application by the creditors it was stated 
that acts of insolvency had been committed by Mahendra Chandra 
Sen and Sris Chandra Chaki carrying on a business in paddy as 
apartnership firm, and in the list of properties mentioned in the 
application it was stated that the firm styled Mahendra Chandra 
Sen and Sris Chandra Chaki owned one rice mill standing on about 
8 or 9 bighas of leasehold land on Bura Sibtala Road, Sahapore 
in the district of 24-Perganas. It appears that on the 24th 
February, 1930, one Nalini Mohan Rai Choudhuri put in a peti- 
tion before the Court, stating that both Mahendra Chandra Sen 
and Sris Chandra Chaki had brothers. Mahendra Chandra Sen, 
it was stated, had three brothers and Sris Chandra Chaki had 
four brothers; all these brothers, the Sen brothers and the 
Chaki brothers were members of two Hindu joint families and 
‘all of them were interested in the rice business referred to in 
the petition for insolvency, who participated in the profits of 
the said business, and had share in the same. The petition for 
insolvency and the application of Nalini Mohan Rai Choudhuri 
that there are other partners in the firm were considered by the 
learned District Judge on the 24th February, 1930, and it was 
-ordered by consent of all parties that the firm of Mahendra 
Chandra Sen and Sris Chandra Chaki and its partners Mohendra 
: and Sris, who had appeared in Court after service ot notice, be 
adjudged insolvents. It appears from the order sheet that on 
the 25th March, 1930, the alleged debtors, according to the 
‘application of Nalini Mohan Rai Choudhury, Provash Chandra 
| Sen, Prosonno Chandra Sen, and Surendra Chandra Sén, as 
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sin, also Khitish Chandra Chaki, Satis Chandra Chaki, Kamakhya 
1934; Chandra Chaki and Bhabesh Chandra Chaki filed their objec- 

< The Dinajpur Trad- tions before the learned District Judge. The objections raised 


PE aE by the Chaki brothers on the one hand and by the Sen brothers 
v on the other controverted the allegations made in the application 
aiie eae of Nalini Mohan Rai Choudhuri and the objectors prayed for 
bag the rejection of the’ said application. It was stated by the 
a objectors that they were .not jointly and severally liable for the 


debts incurred by Mahendra Chandra Sen and Sris Chandra 
Chaki; and that neither the Sen brothers nor the Chaki brothers 
were members of joint Hindu families. On the objections raised 
by the persons named above sought to be impleaded in the 
proceedings as debtors, the learned District Judge raised the follow- 
- ing issues : 
(1) Are the opposite party vizą, Provash Chandra Sen, Suren- 
. dra Nath Sen, Prosanna Chandra Sen, Khitish Chandra Chaki, 
Satis Chandra Chaki, Kamakhya Chandra Chaki and Bhabesh 
Chandra Chaki partners of the insolvent firm Maheridra Chandra 
Sen and Sris Chandra Chaki ; and 5 f 
(2) Is the present petition made by Nalini Mohan Rai 
Choudhuri maintainable as against the opposite party? The 
material issue raised for determination in the case by the learned 
District Judge was directed to the question whether the Sen 
. brothers and the Chaki brothers mentioned above were or were 
not to.be adjudged insolvents along with Mahendra Chandra 
Sen and Sris Chandra Chaki, so that the propertics belonging 
to thé members of the two families, of the Sens on the one hand, 
and the Chakis on the other, might be added to the assets 
‘of the firm of Mahendra Chandra Sen and Sris Chandra Chaki, 
Onthe a3rd June, 1930, petitions were filed by creditor Nalini 
‘Mohan Rai Choudhuri praying for reasons stated therein that 
-the opposite parties,—the three Sen brothers and the four Chaki 
brothers,—as also the insolvents Mohendra and Sris, might be 
directed to answer the said interrogatories set forth in the petitions 
filed in Court. Notices were issued onthe parties to show cause 
why they should not be directed to answer the said interrogatories. 
On the 30th June, 1930, after hearing the parties concerned the 
learned District Judge declined to allow the interrogatories. There- 
upon the proceedings were allowed to continue. Witnesses in 
support of the cases of the parties were examined. From an order 
recorded on the 28th July, 1930, it appears that Jogendra Chandra 
Chakravarty, the managing Director of the Dinajpur Trading and 
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Banking Co. Ltd., appeared by a pleader and was allowed to inter- 
vene as a creditor in the proceeding pending before the learned 
District Judge. On the materials placed before the Court consist- 
ing of oral and documentary evidence, the learned District Judge 
dismissed the application of the creditor Nalini Mohan Rai Chou- 
dburi. The Dinajpur Trading and Banking Co. Ltd. has appealed 
to this Court. 


A preliminary objection was taken ‘to the hearing of the appeal 

by the learned Advocate appearing for the respondents, the three 

_Sen brothers and the four Chaki brothers. It was contended before 
us on behalf of these respondents, that the Dinajpur Trading and 

Banking Co. Ltd. had no right of appeal as the company was not in 

“a position of a creditor whose debt had been proved. It was further 
contended that the order of the learned District Judge was not 

such an order which was made appealable by the Provincial Insol- 

yency Act, in view of the provisions contained in section 4 read 

with section 75 and schedule I of the Act. The Dinajpur Trading 

and Banking Co. Ltd. was allowed to appear in the proceedings in 

the Court below and intervened in the same, asa creditor. The 

debt of the Company had not at the time been proved; but all the 

same it could not, in our judgment, be said that the Company was 

nota “person aggrieved” within the meaning of the Provincial 

Insolvency Act. See in this connection the decision of this Court 

in the case of Rustcmjee Dorabjee v, K. D. brothers and Anr. (x). 

We hold that the Dinajpur Trading and Banking Co. Ltd. wasa 

“person aggrieved ” within the meaning of the Provincial Insolvency 

Act and had, therefore, a right of appeal, although the debt of the 
Company had not, till the time when it was allowed to intervene in 

-the insolvency proceeding, been proved before the Court. In regard 
-to the second contention bearing upon the preliminary objection 
urged before us, it is to be noticed that section 4 of the Provincial 

Insolvency Act empowers the District Judge to decide all questions 

‘whether of title or priority or of any nature whatsoever and whether 
involving matters of law or of fact, which may arise in any case of 

‘insolvency coming within the cognizance of the Court or which the 
` Court may deem it expedient or necessary to decide for the purpose 
of doing complete justice or making a complete distribution of pro- 
perty. This section read with section 75 and Schedule I of the 
Provincial Insolvency Act, does confer aright of appeal to the 
aggrieved party in a case in which an order of the present descrip: 
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tion has been made by the District Judge. Furthermore, it appears 
to us that even on the assumption that the provisions relating to 
appeal as contained in the Provincial Insolvency Act do not cover 
an order of the nature which we are considering in the present case, 
there could be no doubt that in view of section 75, clause (3), 
the order was appealable with the leave of this Court. In 
the present case, the appeal having been admitted and allowed 
to be proceeded with, it was, in our judgment, tantamount to the 
granting of leave as contemplated by the Provincial Insolvency 
Act. The view we take of the matter is in consonance with 
the decision of the Patna High Court in the case of Gopal 
Ram v. Magni Ram, (1). The preliminary objection raised 
on behalf of the respondents must, therefore, be over- 
ruled. 


On the merits, the learned advocate for the appellant has in 
the first place urged before us that the refusal by the learned 
District Judge of the application of Nalini Mohan Rai Choudhuri 
for compelling the respondents before us viz., the Sen Brothers 
and the Chaki Brothers to answer the interrogatories filed in Court, 
was wholly unjustifiable, in law. The learned District Judge in 
refusing to allow the interrogatories, expressed the opinion that the 
creditors could not be allowed to prove their case by extracting 
information from the alleged partners of the insolvant, instead of 
proving their case by producing evidence ; that the creditor Nalini 
Mohan Rai Choudhuri was fishing for information of facts which 
it was his business to prove. The interrogatories have been placed 


-before us and we have given our best attention to the contents 


of the said interrogatories. It appears to us to be clear that 
the learned Judge’s view in the matter of his disallowing the interro- 


-gatories is correct. A party is not entitled to administer interroga- 


tories for obtaining discovery of facts which constitute exclusively 
the evidence of his adversary’s case. In our judgment, therefore, 
there is nothing wrong in the learned District Judge’s decision in 
disallowing the interrogatories as filed in Court. ‘As it has been 
indicated already, the object of the creditor Nalini Mohan Rai 
Choudhuri and that of the creditor, The Dinajpur Trading and 


- Banking Co. Ltd. the appellant before us, were to have Mahendra 


Chandra Sen and his three brothers, as also Sris Chaki and his 
four brothers, adjudged insolvents, so that the properties owned 


-by the Sen Brothers and the Chaki Brothers might be added to 


fD t1927) L L. R. 7 Pat ays. 
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the assets of the Firm Mahendra Chandra Sen and Sris Chandra 
Chaki. We have been asked by the learned Advocate for the 
appellant to proceed with the presumption against the respondents, 
the Sen Brothers on the one hand and the Chaki Brothers on the 
other, on the question of their being members of two joint Hindu 
families, even on the supposition that there was any such pre- 
‘sumption arising from the facts and circumstances of the case 
before us. From the mere fact that a person carrying on business 
is a coparcener in a joint Hindu family, it does not necessarily 
follow that all his coparceners are his partners in that business, 
The fact of patnership must be proved by evidence showing that 
the persons alleged to be partners have agreed to combine their 
property, labour and skill in the business and to share the profits 
and losses in the same. See in this connection the decision of 
Mr. Justice Chandravarkar in the case of Vadilalv. Shak Khushal, 
(1). The material portions of the evidence in the case have been 
` placed before us, and we have ourselves gone through the whole 
of the evidence on the record. Leaving out of consideration the 
evidence on the side of the objectors, the Sen Brothers and the 


Chaki Brothers, the materials on the record do not enable us to 


come to the conclusion that the Sen Brothers on the one side and 
the Chaki Brothers on the other were coparceners of two joint 
Hindu families. Oral evidence coming from respectable sources 
has been given; but that evidence only serves to give an indication 
that the four Sen Brothers including Mohendra Chandra Sen and 
the five Chaki Brothers—including Sris Chandra Chaki used to 
live and mess jointly at times. The evidence, as it stands, is not 
sufficient to prove the fact that these Sen Brothers and the Chaki 
Brothers were members of the joint Hindu families within the 
contemplation of law. Furthermore, in our judgment, there is no 
evidence worth the name which .was necessary to establish the 
crucial question in the case that the Sen Brothers and the Chaki 
` Brothers, as between themselves, were carrying on business jointly 
in the name of the Firm Mahendra Chandra Sen and Sris Chandra 
Chaki. The evidence afforded by the so-called admission of one 
of the Sen Brothers is far from convincing, in the face of the 
direct denial of the same by the person who, it is said, made the 
- admission. On the whole, we have no hesitation in agreeing with 
‘the learned District Judge in his conclusion that the evidence in 
the case before us is quite inadequate for the finding that the Sen 
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Brothers at Bogra and the Chaki Brothers at Pabna were partners 
of the rice-mill at Calcutta. 


In the’ result, the appeal fails, and is dismissed. The parties 
are to bear their own costs in this appeal. 


M. C. Ghose, J. :—I agree. 
PLN. Re Appeal dismissed. 


Before Mr. Justice M. N. Mukerji and Mr. Justice Guha. . 


SREE SREE RADHAKRISHNA THAKUR AND 
THAKURANI REPRESENTED BY ATUL 
KRISHNA BISWAS, SHEBAIT 


v. 


THE OFFICIAL RECEIVER, DINESH CHANDRA ROY 
CHOUDHURY.* 


Provincial Insolvency Act, Secs. 4, 53and 55 Cl. (c)—Power of Insolvency 


Court to deal with questions of title, if exclusive—Dectsion of such Corirt, 
how far binding—Section 55 Cl. (c), interpretation of. 


The words of Section 4 of the Provincial Insolvency Act are-very wide and they 
confer on Insolvency Courts full power to deal with all questions of title as 
between the Official Receiver or Official Assignee and a stranger with reference 
to property which is claimed on the one hand as being the insolvent’s and on the 
other hand as the stranger’s property. No other interpretation can be put upon 
the words of the Section. It follows from the words that there may be questions 
of title raised no matter by whom which the Court may not deem it expedient 
or necessary to determine and which, on the other hand the Court may in its 
discretion leave to be determined by an ordinary Civil Court. It does not 
follow from anything that has been said in the section that the Court has 
exclusive jurisdiction to deal with all questions of title that may possibly be but 


-are not actually raised by a stranger, such exclusive jurisdiction being confined 


to matters, decision whereof is called for by any of the provisions of the Act. 
But if a stranger raised a question of title for its decision or submits to an investi- 


* Appeals from Original Orders Nos. 120 and 121 of 1930, against the orders 
of G. C. Sankey Esq, District Judge of 24.Parganas, dated the 25th January, 
1930. we 
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gation .Dy it of a claim of title preferred against him, the decision , when made is 
binding on him, r 
Hari Chand Rai v. Motiram (1); Anwar Khan v. Mahammad Khan (2) ; 


Ramaswami Chettiar v. Ramaswami Iyengar (3) discussed and Phulkumari 
Dassi v. Khirod Chandra Das (4) referred to. 

The expression “subject to the provisions of this Act” with which the section 
opens is restricted to power conferred by the section only to this extent that 
it may not be exercised in any such manneras would be in conflict with 
any provision of the Act. The circumstances under which questions of title 
raised by or. against stranger, except such as regards which the Court has exclu- 
sive jurisdiction, should or should not be investigated or determined have not 
been defined in the Act and the legislature bas left the matter to the discretion 
of the Court. 


So far as questions of title against strangers are concerned, the Court should 
ordinarily decline to go into them where the Receiver claims no higher right than 
the insolvent himself, but if the Court in its discretion chooses to determine the 
question the decision cannot be said to be bad on the ground of want of jurisdic- 
tion or to be any the less a decision binding bztween the parties under sub-section 
‘(a) to section 4, provided that it is not in conflict with any provision of the Act 
itself. 


The true interpretation of secion 55 cl. (c) of the Provincial Insolvency Act 
is that insolvency itself will not invalidate the transfer except in cases provided 
for by the Act itself but the avoidance of transfers under the general law or 
under section 53 of the Transfer of Property Act is. not affected by that 
section. 


Appeal by the Objectors, 

Petition under Section 4 of the Provincial Insolvency Act. 

The material facts appear from the judgment. 

Messrs, Nasim Ali, Nalini Kumar Mukherjee and Hari Prasanno 
Mukherji for the Appellant. 


Messrs. Jogesh Chunder Roy and Prem Ranjan Roy Choudhury 
“for the Respondent. 


The judgment of the Court was as follows : 
C, A. V. 
Mukerji, J.—These two appeals have arisen out of a decision of 
the District Judge .of the 24-Parganas decreeing the claims of a 
“ Receiver in Insolvency. Sitanath Biswas was adjudicated insolvent 
by an order, dated the sth December, 1927, upon his own petition, 
dated the 23rd September, 1927. On the xgth April, 1923, he 
: had executed a deed, described as a deed of gift, in favour of 


: (1) (1926) 1. L. R. 48 All. 414. (2) (1929) I. L. R. 51 All. sso. 
(3) (1921) L Le R. 45 Mad. 434. (4) (1927) 31 C. W. N. goa. - < 
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certain family deities, in respect of €6 bighas 6 catlas of land 
together with structures, gardens, trees, tanks, etc. On the 25th 
October, 1924, he transferred by way of sale certain movable and 
immovable properties. The reccpient of both the deeds was one 
Atul Krishna Biswas, as shebai? of the said deities in respect of the 
former, and in his personal capacity in respect of the latter, On 
the 21st May, 1929, the Reciver made a report to the District 
Judge, alleging that the transactions were sham and fraudulently 
entered into by the insolvent, and prayed that it might be declared 
that they were void and inoperative and mere Jenami transactions 
and that the properties involved might be made available for dis- 
tribution amongst the general body of creditors. The District 
Judge ordered notice to issue on Atul Krishna Biswas who 
appeared and objected to the Receiver’s application. In the objec- 


tions so taken it was asserted that the transactions were real ones 


and it was also urged that the application was not maintainable as 
one under Section 4 of the Act. The District Judge having over- 
ruled the objections and upheld the Receivers contention, two 
appeals have been preferred to this Court:—No. 121 by Atul 
Krishna Biswas as shebait of the aforesaid deities in respect of the 
former of the two transactions, and No, 122 in his personal capacity 
in respect of the latter. 

So far as the merits of the transactions are concerned, very 
little indeed can be said against the view which the District Judge 
has taken. Some of the facts and circumstances, which promi- 
nently stand out upon the materials that are in the record, may 
here be set out. In 1923 when the deed of endowment was 
executed, the insolvent who had served as tehsildar in a certain 
estate from 1312 to 1329 B. S. and in respect of which service he 
had rendered accounts till 1325 B. S. ani not later, stood indebted 
to the estate to a certain extent, but the extent of his liability on 
this head was yet unsettled. A suit in respect of this liability was 
instituted against him on the r4th November, 1924. In 1923 he 
had a debt on a handnote for which a suit was instituted against 
him in 1925, and there was also a debt outstanding on mortgage 
of certain other properties of his for which a suit was instituted 
against him in 1927. All these suits were eventually decreed. As 
far as can be made out the debts were in excess of the assets, and 


.there is little doubt that the insolvent executed these deeds in order 


that the properties covered thereby might not be available to his 
actual and prospective creditors. The execution and registration 
of the deed of endowment, not in the locality where the properties 
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to which it related were situate but at the Alipore Registry Office, 
is suspicious and the absence of any witness belonging to the 
locality at the time when it was executed is a fact which suggests 
that secrecy was intended. The evidence of Atul Krishna confirms 
the view that no real transaction was meant. As regards posses- 
sion we are not satisfied that it changed in any way with the execu- 
tion of the deed. The same person, who used to collect the rents 
before, continued to do so after the deed was executed. It is 
true that rent-receipts have been produced to show that Atul 
Krishna took the rents as shebajf and certain accounts have been 
Produced to show that from 1330 to 1335 B. S., expenses were 
incurred for the dedottar that was created. But the rent-receipts 
would be issued in that way if this show was to be kept up; and 
as regards the accounts, they are far from trustworthy. Inspite of 
the endowment the insolvent himself and not the sAedait instituted 
a suit for rent along with his co-sharers of one of the plots covered 
by the deed. It is clear to our minds upon the materials we have 
before us that the endowment was a sham, however, cleverly worded 
the document was in so far as it never vested the properties in the 
deities but in the sAedait Atul Krishna, and was never intended to 
be acted upon. As regards the kobala the circumstances under 
which it came into existence were very similar to what they were 
as regards the deed of endowment. It would be sufficient to say 
in addition that Atul Krishna has admitted that the land dealt with 
-by,the Zoda/a had already been dedicated bythe deed of endowment. 
It is curious that the two witnesses to the Aobala were the two 
witnesses in the Danpatra. It is significant also that the očala 
also was executed at the Alipur Registry Office as the Danpatra was. 
Atul Krishna has chosen to say that at the time of the Danpatra 
and the očala he was not aware that the insolvent had any debts, 
-but this can hardly be true; There is no evidence as to the passing 
of the consideration. Atul Krishna has said, “ When the kobala was 
executed, Sitanath possessed nothing else, moveable or immoveable, 
except the ten mortgaged bighas which have been sold by the 
Receiver.” In our judgment the kobala represented a denami tran- 
saction. It has been contended in the appeal that the onus of 
proof was on the Receiver. This is true; but that onus has, in our 
opinion, been amply discharged. 

-As regards the maintainability of the application of the Receiver, 
or, in other words, the competency of the Insolvency Court to 
deal with it, it has been contended on behalf of the appellant 
that Section 4 of the Provincial Insolyency Act, which empowers 
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the Court to deal with questions of title, does not authorise it to 
determine a question of title of this nature which arises under 
Section 53 of the Transfer of Property Act, because the power 
conferred by Section 4 of the Provincial Insolvency Act is subject 
to the provisions of the Act, and consequently subject to Section 53 
of that Act; and that, therefore, if a transaction more than two 
years old is impeached by the Receiver as fraudulent, the question 
cannot be decided under fection 4, because the transaction cannot 
be set aside under Section 53. In support of this view reliance 
has been placed upon the judgment of Mukerji J., of the Allahabad 
High Court in the case of Hari Chand Rai v, Rai Motiram (1), 
and the dissenting judgment of Sen, J., of-the same Court in the 
Full Bench case of Anwar Khan v. Muhammad Khan (2). 

The history of the enactment relating to Bankruptcy in 
England, so far as is necessary for our present purposes, is as 
follows.: i 

Section 42 of the Bankruptcy Act, 1869, effected a change in 
the law as it stood under the earlier Act of 1849 and was worded 
thus :— ; 

““ Subject to the provisions of this Act, every Court having juris- 
diction in bankrupcy under this Act shall have full power to decide 
all questions of priorities and all other questions ` whatsoever, 
whether of law or fact, arising in any case of bankruptcy coming 
within the cognisance of such Court, or which the Court may deem 
it expedient or necessary to decide forthe purpose of doing com- 
plete justice or making a complete distribution ot property in any 
case.” 

In the Bankruptcy Act, 1883, Section 72 of the Act of 1869 
was re-enacted as Section 102 (1), and a proviso was added prohi- 
biting the exercise of this jurisdiction by County Courts with regard 
to any claim not arising out of the bankruptcy, except under 
certain conditions, Section roz (1), including the proviso, was 
re-enacted in Section 105 (1) of the Bankruptcy Act, 1914. The 
diversity of judicial opinion, such as there was under the English 


‘Bankruptcy Acts prior to 1883, has been pointed out in the case of 


Fool Kumari Dasi v. Khirod Chandra Das Gupta (3). In that 


‘case, the present state of the law as established by decisions under 


the Acts of 1883 and 1914 has been said to be this,“ That the 
jurisdiction of Bankruptcy Courts to adjudicate on the rights of 


(1) (1926) 1. L. R. 48 All. 414. i 
(2) (1929) I. L, R. 51 All. 550 (F. B.). X 
(3) (1927) 31 C. W. N. zoa. 


Vor. LVI.) - atGH coukt. 


third parties is now fully recognised, though -it has also been laid 
down that there is a discretion in the Bankruptcy Courts to direct 
the trustee to institute or defend in the ordinary Civil Courts suits 
concerning the rights of third parties. (See the authorities in 
Williams;on Bankruptcy, rath Edition, pages 377 to 378 and in 
Robson on Bankruptcy, page 36 et seq).” 

The words of Section 4 of the Provincial Insolvency Act are, 
if’ at all, wider than those of Section ros clanse (1) of the 
Bankruptcy Act, 1914 :— The word “title” is expressly mentioned 
in Section 4. That under Section 4 the Insolvency Court can 
deal with and decide questions of title as between an Official 
Assignee or Official Receiver and a stranger in respect of property 
which is claimed on the one hand as the insolvent’s and on 
the other hand as the stranger’s is a proposition which cannot 
‘be, and indeed has not been, disputed on behalf of the appellant. 
‘But what has been contended before us is that the expression 
“subject to the provisions of this Act,” with which section 4 opens, 
makes the power which is given by it governed and restricted 
by the other provisions of the Act in the sense that only such ques- 
tions of title may be decided by the Insolvency Court as the other 
provisions of the Act expressly contemplate. i 

It may be pointed out here that the expression “subject to thé 
provisions of the Act” also appears in the corresponding sections 
ofthe Bankruptcy Acts of 1869, 1883 “and 1914; and notwith- 
standing this it has never been held that the power tu decide ques- 
tions of title is to be regarded as being restricted in the way suggested 
on behelf of the appellant. Mukerji, J., of the Allahabad High Court 
was of opinion in the case of Hari Chand Rai v. Moti Ram (x), that 
because section 53 of the Provincial Insolvency Act declares that 
so far as the Receiver is concerned, he can seek a declaration, as 
to the character of the transaction only if the transaction was with- 
in two years ; the Receiver must, if the transaction was beyond 
two years, seek his remedy in an ordinary civil suit instituted 
under Section 53 of the Transfer of Property Act. In that case 
Sulaiman, J., was of the contrary opinion and expressed himself 
thus :—‘“The limitation of two years, prescribed under section 53 
(meaning that section of the Provincial Insolvency Act) is applica- 
ble to all cases where the transfer, when originally made, was a 
good transfer of property, though it was subject to an option of 
avoiding it to be excercised by the Receiver. But such a transfer 
is only voidable and not void and remains good so long as it is not 

(1) (1926) I. L. R. 48 All. 414. > 
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annulled by the Court, On the other hand, a transfer which is 


‘wholly fictitious from the very beginning is of no effect and does 


not require to be annulled. All that the Court has to do in such 
a'case isto decide that it is void, which deeision will bind the 
claimant to the property as if it were by an ordinary Civil Court.” 
Mukerji, J., on the other hand, was of opinion that such a distinc- 
tion, namely that between transfers void ad initio and transfers 
voidable at the option of a party, does not exist so far as section 
53 of the Provincial Insolvency Act is concerned. On the question 
whether transfers voidable under section 53 of the Transfer of 
Property’ Act which are good in law so long as the option to avoid 
them is not exercised by the creditors who are defrauded, could 
be avoided by an Insolvency Court on the application of the Re- 
ceiver, Sulaiman, f., reserved his opinion saying,—“A prayer to 
avoid such voidable documents does not necessarily raise a question 
of title or of priority mentioned in section 4 of the Provincial 
Insolvency Act of 1920. As to whether it is covered by the wider 
expression ‘of any nature whatscever,’ I would require further 
consideration before expressing my final opinion.” In a previous 
case in that Court, Maharana Kunwar v. E. V. David (1), a firm 
having been adjudicated insolvent, the Official Receiver took 
charge of the insolvent’s estate and attached a house as appertain- 
ing thereto. A person protested and alleged that the house be- 
Jongd to him, but without going to the Insolvency Court she filed 
8 regular suit for declaration in the ordinary Civil Court. In 
defence to the suit one of the contentions urged was that the plain- 
tiffs only remedy was to file objections’ in the Insolvency Court, 
and the regular suit instituted as aforesaid in the ordinary Civil 
Court was not maintainable. Sulaiman, J, observed,—“I accept 
the. contention that under the new -Act ifa question of title has 


been actually raised by a stranger to the insolvency and decided 


by the Insolvency Court, the decision is final and the question 
cannot be re-opened in a separate civil suit. This, however, does 
not mean that exclusive, jurisdiction has been conferred on the 
Insolvency Court and that the only remedy open to the aggrieved 
stranger is to apply to that Court.” Lindsay, J., agreed with Sulai- 
man, J., so far as this particular matter is concerned, observing— 
“It is argued that because of the provisions of section 4 of Act 
V of 1920 whereby jurisdiction has been conferred upon Insolvency 
Courts to determine qusetions of title in insolvency cases, it must 
necessarily follow that any person who has a question of title to 


1) (1923 I. L. R. 46 All. 16, 
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2 < 
raise must apply to the Insolvency Court, in other words, it must 
be assumed from the provisions of section 4 that because these 
powers of dealing with questions of title have been conferred, there- 
fore the Insolvency Courts have exclusive jurisdiction. That 
appears to me to be a deduction which cannot be made from the 
language of section 4.” In the case of Kanis Fatima v. Narain 
Singh (1), Sulaiman and Boys JJ., held that once the question of 
title. was decided by the Insolvency Court, the jurisdiction of the 
Civil Court was barred. In a.Full Hench decision of the same 
Court in the case of Anwar Khanv. Muhammad Khan (2), where 
the receiver had pleaded that a transfer made by the insolvent 
four years before was fictitious, fraudulent.and without considera- 
tion, the majority of the learned Judges (Dalal and King, JJ.,) 
‘composing the Full Bench held that section 53 of the Provincial 
Insolvency Act, 1920, does not deal with the jurisdiction of the 
Insolvent Court but only lays down certain rules of law affecting 
those transactions which fall within its scope, and that it does not 
control or restrict the jurisdiction conferred upon the Court by 
section 4 to decide all questions of title. The learned Judges 
referring to the words “Subject to the provisions of this Act,” 
explained them as meaning that the jurisdiction conferred by 
section 4 was limited or cicumscribed by only such provisions of 
the Act as deal with jurisdiction ; as instances it was pointed out 
‘that the proviso to the second paragraph of clause (3) of Section 
56 does, but section 53 or section 54 does not do so. The learned 
Judges approved of the decision of Sulaiman, J., in Hari Chand 
fai v. Motiram (3), to the extent that it went, that is to say, in 
holding that a transfer which was challenged by the Receiver as 
‘fictitious or void ab initio could be avoided by the Insolvency Act 
and also laid down that the jurisdiction of the Insolvency Court 
went much further, so far as questions of title are concerned, being 
only controlled by such restrictive provisions as to jurisdiction con- 
tained in any other part of the Act. In the aforesaid case Sen, J., 
who was in the minority was of the same opinion as was expressed 
by Mukerji, J, in the case of Hari Chand Rai v. Motiram (3), 
namely, that an Insolvency Court cannot try a question of title 
relating to a transfer which has taken place more than two years 
‘before the order of adjudication. His view was,—‘The- powers 
of.the Insolvency Courts to adjudicate upon claims as regards third 
` (1) (1926) L. L. R. 49 All. 71. 
(2) (1929) I. L. R. 51 All. 550. (F. B} 
(3) (1926) I. L. R, 48 All. 414. 
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Civit, parties are limited and controlled by sections like 53 and 54 and 


1932. the opening words of section 4 ‘Subject to the provisions of this 
Sree Ge TAN Act’ have Leen deliberately introduced to indicate and define the 
‘krishna Thakur and extent of the jurisdiction which was intended to be conferred upon 
Thakurani represent- A 33 i ee 
ed by Atul Krishna the.Court of Insolvency.” In a much earlier decision the same 
Biswas, Shebait Court (Walsh and Wallach, JJ.) had interpreted section 4 in these 
The Official Receiver words :—‘The Insolvency Court has to administer the law under 
arr its own procedure and to decide questions arising in insolvency 
— which are covered by special provisions of the Insolvency Act, 
Mukerji, 7- where, for instance, a trustee is given higher powers than the 
original debtors. But the Insolvency Court has also to decide all 
\ questions of general law, including such questions as are raised 
by section 53 of the Transfer of Property Act.” The Madras High 
Court in the case of Ramaswami Chettiar vy. Ramaswami Iyengar 
(1), ona consideration of sections 4, 5 and 56 held that the legisla- 
ture has invested the Insolvency Courts with extensive powers under 
section 4, and it would be anomalous to hold that such Courts have 
no power to investigate questions of title which a stranger may raise 
: when possession is to be given to a purchaser from an Official 
Receiver. What exactly is meant by the expression “Subject to the 
provisions of the Act” is illustrated in a subsequent decision of the 
same Court in the case of Chittammal v. Ponnuswami Naickar (a). 
In that case it was pointed out that one of the provisions to which 
section 4 is subject is the proviso to section 56 clause (3), and that, 
therefore, the Court cannot direct any person to deliver up property 
in his possession to an Official Receiver unless the insolvent is 
entitled on the date of the application under section 56, to the 
immediate possession of the property and ifa title, however flimsy, 
is set.up by the person in pessession, the Court cannot act under 
that section, but that it is open to the Court, on a proper applica- 
tion being made under section 4, to try the issue whether the 
insolvent is entitled to the property or not. 
With all deference to the opinion of Mukerji, J, and Sen, J., 
I must say that I am unable to subscribe to it. The words of 
section 4 are very wide and they, in my opinion, confer on Insol- 
vency Courts full power to deal with all questions of title as between 
the Official Receiver or Official Assignee and a stranger with 
reference to property which is. claimed on the one hand as being 
the insolvent’s, and, on the other as the stranger’s property. No 
other interpretation can be pút upon the words, of the section, if 
(1) (1921) I. L. R. 45 Mad. 434. 
(2) (1925) I. L. R, 49 Mad. 76a, 
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effect is to be given to the words “which may arise in any case of 
insolvency coming within the cognizance of the Court or which 
the Court may deem it expedient or necessary to decide for the 
purpose of doing complete justice or making a complete distri- 
‘bution of property in any snch case.” It follows from the words 
just quoted that there may te questions .of title raised, no matter 
by whom, which the Court may not deem it expedient or nesessary 
to determine and which, on the other hand, the Court may, in its 
discretion, leave to be determined by an ordinary Civil Court. 
Tt does not follow from anything that has been said in the section 
that the Court has exclusive jurisdiction to ceal with all questions 
of title that may possibly te but are not actually raised by a 
‘stranger, such exclusive jurisdiction being confined to matters 
decision whereof is called for by any of the provisions of the Act. 
But ifa stranger raises a question of title for its decision, or sub- 


‘mits to an investigation by it of a claim of title preferred against: 


him, the decision, when made, is binding on him. The expression 
“subject to the provisions of this Act” with which the section opens, 
in my opinion, restrict the power conferred by the section only to 
this extent that it may not be exercised in any such manner as 
would be in conflict with any provision in the Act. The circums- 
tances under which questions of title raised by or against strangers, 
except such as regards which the Court has exclusive jurisdiction, 
‘should or should not be investigated or determined have not 
been defined in the Act and the legislature has left the matter to 
the discretion of the Court itself. In my judgment, so far as ques- 
tions of title against strangers are concerned, the Court should 
Ordinarily decline to go into them where the Receiver claims no 
higher right than the insolvent himself; but if the Court, in its 
discretion, chooses to determines the question, the decision cannot 
be said to be bad on the ground of want of jurisdiction or to be 
any the less a decision binding between the parties under sub- 
-section (2) to section 4, provided that it is not in conflict with any 
provision of the Act itself. 

In the-case before us the Official Receiver having impugned 
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the transactions on the ground that they were sham, fraudulent ` 


and denami and it having been found that they are such, no ques- 
tion such asa stranger might raise as regards the decision offending 
the words “subject to the provision of this Act” really arises; 
the properties, upon investigation, have been found to be still the 
insolvent’s property. But if it be, as it has been, contended on 
behalf of the appellant that the application of the Official Receiver 
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is, in its essence, an application to avoid a transfer on the principle 
enunciated in section 53 of the Transfer of Property Act, the 
Court having determined the questicn of title nctwithstanding the 
-appellant’s protest can, at the most, Le regarced as having exer- 
-cised its discretion erroneously ; but as the decision no way conflicts 
with any of the provisions of the Act, it stands good and binding 
between the parties. It has teen argued that Section 55, cl. (c) 
-of the Act militates against the avoidance of transfers under 
“Section 53 of the Transfer of Property Act. In my opinion the 
-true- interpretation cf that section is that insolvency itself will 
not-invalidate the transfer except in cases provided for by the 
-Act itself but the avoidance of transfers under the general law or 
under Section. 53 of the Transfer of Property Act is not affected by 
-that section. 

- “It has next been contended on bebalf ‘of the appellant that 
the deities in whose favour the endowment was created were not 
properly represented, because there were other shebaits who were 
not made parties to the proceedings. The deed, as we read it, 
did not vest the properties in the deities but only upon Atul 
Krishna as the sfedait, but on this point we express no final 
‘opinion. This objection was not taken in the Court below, though 
it is also true that the omission cannot bind the deities. Any. way, 
neither the decision of the Court telow, nor of this Court in this 
appeal will bind the deities if they have not been properly repre- 
sented and no remedy avilable to them, will in that case be 
‘barred by reason of these proceedings. 

The result is that, in our opinion, these appeals cannot succeed. 
They are accordingly dismissed, the Official Receiver being entitled 
to his costs out of the insolvent’s estate. Hearing fee in the two 
appeals is assessed at three gold mohurs. - : 

Guha, J.—I agree. The substantial question of law raised” 
in this appeal is the one relating to the scope and effect of Section 4 
of the Provincial Insolvency Act, as it now stands, sfter the amend- 
ment of the section in the year 1920. It was urged on behalf of 
the appellants that the Court below, in its insolvency jurisdiction, 
-had no power to Gecide a question of title in regard to two transac- 
‘tions which came into being more than two years before the order 
of adjudication was made in thiscase. It was further contended 
‘that Section 53 of the Provincial Insolvency Act, was a bar to the 
decision of a-question of title as raised in this case, on the report 
and the prayer of Receiver made to the Insolvency Court. The - 
Receiver, it would appear, had prayed for notice on the insolvent 
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Sitanath Biswas, as also upon Atul Kristo .Biswas, to show cause 
why the sale evidenced by one of the documents, and the deduster 
purported to have been created by the other document, should, not 
be declared to be void and inoperative, and why properties covered 
by the documents standing in the enami of the said Atul Kristo 
biswas should not be declared to be properties of the insolvent, 
_ and as such made available for distribution among the general 
body of creditors, under Section 4 of the Provincial Insolvency 
Act. Atul Kristo Biswas appeared in the proceedings thus started 
at tLe instance af the Receiver, and stated in his petition to the 
Court that the transfer in his favour by a Kobala executed by the 
~ insolvent was donafide and for valuable consideration, and that he 
was the shebait of the Thakurs mentioned in the deed of dedication 
executed by the insolvent, and that he was in possession of the 
properties covered by the document which evidenced a valid dedi- 
cation to the idols mentioned therein: that the-insolvent had no 
right, title or interest in the properties dedicated ; that the idols 
were in possession of the properties in their own right, adversely 
‘to the insolvent, the insolvent having no right to dispossess the 
idols from their possession, the Receiver in Insolvency could not 
have also the right to dispossess him (Atul Kristo Biswas), from 
the properties. A question of jurisdiction of the.Court was also raised 
and it was stated that a question of title could not be decided, as the 
Insolvency Court had no jurisdictian to oust Atul Kristo Biswas 
from his possession of the properties. Issues were raised at 
the instance of parties, for determination by the Court; and of 
these issues, among those proposed by Atul Kristo Biswas were 
the following : — : 


_ “Is the present application maintainable under section 4 of the 
Insolvency Act?” 

“Is the transfer to the claimant a denami transaction and void 
and inoperative” 

“Is the debutter void and inoperative, and liable to be 
annulled ?” 

It is apparent, therefore, that the parties to the proceedings 
before the Court below wanted not only to have the question of 
jurisdiction decided by it, but also the question of title arising 
upon the merits: as to whether the Receiver’s claim for having 
the transactions annulled, was valid or not. The learned District 


Judge has, upon the materials before him, given effect to the 


Receiver’s claim, as set out in his report, to which reference has 
-already been made. The decision of the learned Judge that the 
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kobala executed by the insolvent, and the deed of dedication creat- ` 
1932, “ing a dedutiur, were fraudulent and collusive, could be challenged — 
Sree Sree Radha- before this Court under section 75 of the Provincial Insolvenc®” 
krishna Thakur and Act, on grounds mentioned in sub-section (1) of section 1090 -0f th. 
Thakurani represent- Code of Civil Procedure. The decision come to, based as it is 
_ ed by Atul Krishna l ' 
Biswas, Shebait upon definite findings of fact, could not possibly be assailed in this- 
_ The Official Receiver Court, the scope of the appeal being a limited one. 7 
Pe The question, therefore, requiring our consideration is this; if it! 
TT by :reason of any limitation imposed upon the authority of the “+ 
Guha, F ; ‘Court, the Court of the District Judge, exercising jurisdiction 
under the Provincial Insolvency Act, was without jurisdiction to 
entertain the question of title, irrespective of the question of acquies- 
‘cence or consent of parties. Was the District Court a-limited 
Court which had exercised a jurisdiction whlch it did not possess 
under the law, so far as the question of title “raised in the present 
case was concerned, between the Receiver and, Atul Kristo Biswas, 
‘a stranger to the insolvency, whether the question as has been ` 
decided by the Insolvency Court could only be decided by a suit 
filed in the ordinary tribunal,—the transactions which the Receiver 
wanted to have annulled, having come into existence more than 
two years before the order of adjudication passed in the Insolvency 
proceedings. The application by the Receiver was not made 
under any particular provision contained in the Provincial Insol- 
vency Act, as there was no express provision relating to the same: 
it was an application made by way of a report submitted to the 
Court, invoking the implied jurisdiction of the Insolvency Court. 
As to whether a Provincial Insolvency Court had power to decide 
question of title of the nature raised in the case before us, at the 
instance of a Receiver in Insolvency, there was a conflict of -judi- 
cial opinion as between the decisions given by this Court [ Midnoni 
Chowdhuri v. Durga Charan Chowdhuri (1) and Joy Chandra Das 
v. Mahomed Amir (2)|, and the decision of the Hight Court at 
Allahabad [ Bansidhar v. Kharagjit (3)]: this Court, holding 
that question of title to property should be decided in a separate | 
suit, In order to make the intention of the legislature quite clear 
on the point, section 4 was introduced in the Provincial Insolvency ~ 
“Act, in 1920, adopting the view taken by the High Court at 
Allahabad. The word “title” has been used in the section to 
give prominence to the intention of the legislature that a Provincial 


(1) (1918) 22 C. W. N. 704. (a) (1917) 22 C. W. N, 702. 
(3) (1914) L L. R. 37 All, 65. 
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Insolvency Court has the power to decide questions of title between 
the Receiver and strangers to the insolvency, It is to be noticed 
that where a person claiming to be in possession (as Atul Kristo 
Biswas did in the case before us), sets up a claim adverse to the 
insolvent, or where he claims present possession, the Insolvency 
Court has no power to proceed under section 53 of the Provincial 
Insolvency Act; and in such a case the appropriate procedure to 
follow is to decide the question of title as it is permissible under 
section 4 of the Act. The section provides that “subject to the 
provisions of this Act,” the Insolvency Court “ shall have full 
power to decide all questions of title of any nature whatsoever, and 
whether involving matters of law or fact, which may arise in any 
case of insolvency coming within the cognizance of the Court. 
The jurisdiction thus conferred is not of an exclusive nature; but 
there can be no doubt that by the use of the words “ subject to 
the provisions of this Act” no limitation has been imposed upon 
the authority of Provincial Court of Insolvency to entertain and 
decide questions of title arising out of Insolvency proceedings, in 
a case like the one before us, where section 53 has no application. 
‘No acquiescence, nor any consent was necessary so far as parties 
to the proceedings were concerned, in the matter of determination 
of the question of title as raised in the case before us, on the 
claim put forward by the Receiver in his report to the Insolvency 
Court, which was resisted by Atul Kristo Biswas, The view taken 
above is in consonance with, and is supported by the decision of 
this Court inthe case of Phul Kumari Dasi v. Khirod Chandra 
Das (1), although in that case, there was submission to the jurisdic- 
tion of the Insolvency Court, by act of parties. Judging from the 
proceedings before the Court below, it cannot be said in the case 
before us that that element was wanting. 

In the present case, the learned District Judge, as a Court of 
Insolvency, had jurisdiction to deal with the questions decided by 
him, and the exercise of the jurisdiction under the provisions of 
section 4 of the Provincial Insolvency Act was expedient and neces- 
sary, regard being had to the position taken up by the parties 
before him, and for the purpose of doing justice in the case as 
presented by them. The learned Judge has decided the question 
of title as raised before him, upon evidence adduced by the parties 
with a view to make a complete distribution of property belonging 
to the insolvent, and has thus satisfied the requirements of the law. 

(r) (1927) 31 C. W. N. 502. 

P. N. R. Appeals dismissed, 
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PRIVY COUNCIL. 


Present :—Lord Tomlin, Lord Thankerton, Lord Macmillan, 
Lord Wright and Sir George Lowndes, 


THE GUNTUR COTTON, JUTE AND PAPER 
MILLS COMPANY LIMITED, GUNTUR. 


5 v. Pa 
RAO BAHADUR PYDAH VENKATACHALA- sa $ 
PATI AND ANOTHER. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] 


Company—Loans by wives of directors at excessive rate of interest-—Liability 
of directors for negligently allowing decrees to become time-barred—Adimis- 
sion overlooked by the High Court. 


A Company, being in urgent need of money, the necessary finance was pro- 
vided by borrowing from the wives of the directors, and the money was utilized 
for the proper purposes of the company. Held, that the directors were not liable 
to repay to the company the interest on the moneys thus borrowed, it not being 
‘shown that the rate of interest charged by the borrowers was, under the circums- 
tances, excessive. 


In order to render directors of a company personally liable for allowing decrees 
to become time-barred, the onus is on the company to establish (1) that the 
decretal amount could have been recovered from the judgment-debtors and (2) 
that the failure to do this was due to the negligence of the defendants-direc- 
tors. 


Where an admission of liability was made before the trial judge, but the judg- 
ment ofthe High Court proceeds on the hypothesis of no such admission having 
been made, it may be presumed that the admission was either disputed in the 
High Court.or allowed to be withdrawn. In any event, the Judicial Committee 
will not, in the absence of clear evidence, entertain for the first time the sugges- 
tion that the admission was overlooked by the High Court. 


Consolidated appeals No. 32 of 1931 from two decrees of the 


"High Court of Madras, dated the 3rd February 1928, passed on 


appeal in a suit which the appellant company had brought in the 
Court of the Subordinate Judge at Guntur against the defendants 
(respondents), its former Joint Secretaries and Treasurers. 
` The facts of the case are set out in the judgments of the High 
Court, Madras, reported in r928 M. W. N. 461 and 115 Indian 
‘Cases 486, and are also concisely stated in the following judgment 
ofthe Bord, 0 0; | 
(Sir Herbert Cunlife, K. C, and Sir Thos. Strangman, for the 
Appellants, > -> 
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Upjohn, R. C. and Narasimham, for the rst Réspondent. 
During the -course of the arguments, learned counsel for the 
appellants referred to the Indian Companies Act, sections g1A 
and 91B, and to. the following authorities : Liguidators of Imperial 
Mercantile Credit Association v. Coleman (1); Imperial Mercantile 
Credit Association vy. Coleman (2); Transval Lands Coy. v. New 
"` ‘Belgium (Transval) Land and Devel. Coy. (3); North West Trans- 
` gerion Coy. v. Beatty (4); Costa Rica Rly. Coy. v. Forwood (5). 


“ Counsel for the Respondent were not called upon. 
| Their ‘Lordships’ judgment was delivered by 


Sir George Lowndes :—These consolidated appeals arise out 
of prolonged disputes over the management of a Madras manutac+ 
„turing company which seems to have had an unusually troubled 
existence. The company was promoted in 1904 by the two respon- 
‘dents and one Majeti Subba Rao, since deceased, who were its 
first secretaries, treasurers and ex officio directors, ` Heavy . litigation 
with its subscribers in respect of unpaid calls characterised its. early 
years, no less than 500 suits, so their Lordships are told, being 
necessitated., The capital subscribed was insufficient, and loans 
from the local bank were required for the erection of buildings and 
the equipment of the mill, which seems to have proceeded ata 
somewhat leisurely pace during the succeeding decade; and it was 
not ‘until August, 1914, that it was ready to commence the manu- 
facture of jute bags for which it was intended. By that time it 
appears to have been heavily indebted. The bank refused further 
advances and the necessary finance was provided by borrowing 
from the wives of the respondents who were ladies of: means. For 
these loans, which began in 1913, promissory notes were given to 
the ladies. Subsequently a mortgage of the mill. properties was 
executed in favour of Sathirazu, the wife of the first, respondent, 
who advances amounted to Rs. 78,oco. This mortgage, which is 
‘dated the znd June, 1918, is the focus of one of the Principal 
disputes in the present appeals, 

In 1915 the tenure of the respondents as secretaries and 
treasurers of the company was enlarged to a life appointment, 
and from that time onward there seems to have been open war 
between them and the shareholders. The auditor reported mis- 
management ; the balance sheet for 1915 was thrown out at the, 


G) (1873) L. R. 6 H. L,'189. ` ° (e) (1871) 6 Ch. App. 558. 
(3) [1914] 2 Ch. 488. * (4) (1887) 12 App. Cas. 589, : 
(5) [1901] 1 Ch. 746. Nin, : 
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P. C. general meeting; a request to call an extraordinary meeting was 


1933, refused ; criminal proceedings followed; rival meetings were held 
The Guntur Cotton, ®t which rival directors were elected. Eventually the appointment 
Jute and Paper Mills of the respondents was cancelled as from the 318t March, 1918, 
Co., Ltd, but no new appointment was actually made until the 19th Decem- 
oe ber “following and the respondents continued as de facto managers 
until that date. $ 
Sir George L Lowndes. On the goth April 1919, the suit out of which these appeals 
arose was instituted in the District Court of Guntur, in the name 
of the company, by the new secretaries and treasurers, and 
further litigation is, so their Lordships are told, still pending in 
India. The principal reliefs prayed in the suit were a declaration 
that the respondents were no longer entitled to tike partin the 
Management of the company, an injunction restraining them from 
so doing, an account of their stewardship from 1904, and an 
indemnity against loss suffered by the company in respect of 
“acts of misappropriation and fraud and other acts of non- 
feasance misfeasance and malfeasance” during the period of their 
management. i 
The suit was defended by both the ree enia Issues were- 
raised, and after a trial which extended to some 6o hearings, 
and has produced a record of over a thousand pages, only a frac- 
tion of which has been found material in the present appeals, 
the learned District Judge on the 24th April, 1922, delivered his 
judgment and passed a preliminary decree. By this the declara- 
tion, injunction and account prayed for were granted, and the 
respondents. were ordered to pay to the company Rs. 18,000 by 
way of damages in respect ofa certain lease of the mill premises 
which . will be referred to in greater detail hereafter, together with 
a small sum for rent (not now in dispute) and Rs. 7,039.10.8 
in respect of commission received by them to which they were 
held to be not entitled, The first respondent was also ordered 
to refund to the company a sum of Rs. 2,200.4.3 received by 
him under a subsequent lease by way of secret profit. 

- The account was ordered to be taken by a commissioner, 
and was to include the amount payable to the plaintiff company 
ir respect of any of certain decrees which he should find to have 
been allowed to have become time-barred by the neglect or collu- 
sive act of the respondents. 

Against this decree both the company and the first respondent 
appealed to the High Court. In the meantime the commissioner 
made two reports which were considered by the successor of the 
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trial Judge and on the 4th April, 1924, he made a final decree in 
the case embodying the material terms of the preliminary decree 
and, as a result of the commissioner’s reports, ordered the respon- 
dents to pay further sums of Rs. 46,011.10.0 in respect of interest 
debited to the company on the loans before referred to, and 
_ Rs. 4,430.9-7 on account of barred decrees. The respondents 
were also ordered to pay the costs. 

Further appeals against the final decree were lodged by the 
company and the first respondent and all the four appeals were 
heard together. Judgment was delivered on the 3rd February, 
1928, with the result that the company’s appeals were cismissed, 
and on the first responcent’s appeals both the p-elimin.ry and 
final decree of the District Court were varied. The Rs. 18,000 
damages were reduced to Rs. 12,370.8.0; the Rs. 7,039.°0.8 for 
commission, and the Rs. 46,o11.10.0 in respect cf interest on 
loans were eliminated; the Rs. 4,430.9.7 On-account of barred 
decrees was reduced to Ra. 484.5.4, and the costs were to a large 
extent laid upon the present appellants. 

The company now appeals to His Majesty in Council, com- 
plaining not only of these variations but seeking also wider relief 
than was accorded to it by the District Judge. On the other 
side only the first respondent (who was the secund defendant in 
the suit) has been represented before the Board. 

Their Lordships have not thought it necessary in this case to 
hear connsel for the first respondent as they are satisfied that 
the conclusions come to by the learned Judges of the High Court 
cannot be attacked by the appellant Company. They will give 
their reasons briefly under the four heads of complaint which have 
been argued before them. 

On the first head the main contentions.of the company were 
concerned with the mortgage in favour of Sathirazu, the wife of 
the first respondent. It was executed, as already stated, on the 
and January, 1918, and was for Rs. 1,23,354.11.9 which was 
said to be the amount due for principal and interest in respect 
of the ladies’ advances up to the end, January, 1918. Inasmuch 
as the mortgagee was not made a party to the suit it is manifest 
that the company’s contention that the Courts in India should 
< have held the mortgage to be void cannot be supported. There 
is apparently still pending in the local Courts a suit by the mort- 
gagee for the enforcement of her security in which all questions 
as to the validity of the transactions can be decided between the 
proper parties, - - + tee E oe 
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PC; : But it is further contended that a sum of Rs. 74,000 which 
19923 ` was repaid to Sathirazu by the yesponderjts, in part after the 


The Guntur Cotton, Gate when their activities as secretaries and treasurers should 
Inte, na Paper Mils haye ceased, ought to have been ordered to be refunded by them. 
v, Both the District Judge and the High Court refused to accede to 
aye ee Era this contention and their Lordships have no doubt they were — 
right. It is not now at all events disputed that a sum of Rs. 78,000 
was in fact advanced by the lady and was utilised for the proper 
purposes of the company. There is no ground therefore upon 
which the repayment of the smaller sum out of the funds of the 
company can be impugned. 3 
There . remains under this head only ‘the question of the 
Rs, 46,or1.10.0 in respect of interest which the District Judge 
ordered to be repaid but which the High Court disallowed. The 
ground of this claim was that. the rate of interest on Sathirazu’s 
advances to which the respondents had committed the company 
was excessive. It is, their Lordships think, a sufficient answer 
to this contention to say that no attempt was made on behalf of 
the company to prove that the money, of which it is clear the 
company was in urgent need, could have been raised at any lower 
rate. It was suggested in the trial Court that the real lenders 
were the respondents, but this was not established, and no charge 
of this nature has been made before the Board. 

. Turning next to the question of the leases, the matter stands 
as follows. The mill as already stated was completed in r914. 
The respondents however soon found that they could not work it 
om the company’s account at a profit and a system of so-called 
“ leasing ” was adopted. The method as explained to their Lord: 
ships was to make a contract with the “lessee” for the supply of 
a certain quantity of jute which the company was to manufacture 
into bags for him ata fixed rate, the company’s profit on the tran- 
saction being the difference between the actual cost to them of the 
process of manufacture and the rate agreed on. 

_ The lease in 1915 was advertised and the tender of one Nalam 
was accepted. He agreed to supply 4,000 puffis of jute and to 
pay Rs, 22 per puffi for the cost of manufacture (a putti being the 
equivalent of goo lbs.), and at this price the company apparently 
made a profit. Subsequently to the acceptance of his tender a . 
partnership was formed under which Nalam agreed to share the 
profits of his contract with one Chennaya and Satyanarayanamurthy, 
the first respondent’s son, which share was to be 6-annas in the 
rupee. The appellant company charged that the son’s name was 
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merely a cloak for the two’respondénts who were thus secret sharers, 
and that the lease was a fraud on the company. The trial Judge 
held this charge to be unsustained. He was, hwever, of opinion 
that the respondents could and ought to have secured the rate of 
Rs. 26.8.0 per putti instead of Rs, 22,.and he held them responsible 
for the difference of Rs. 4.8.0 in respect of the 4,000 pultis, iets 
“the sum of Rs. 18,000 which was included in the Bek B DAH 
decree, 

In the High Court Wallace J., agreed with the Lower Court 
that there was no evidence that the respondents were interested 
in orhad made a secret profit from the lease, and he thought 
‘that there was no evidence to support the higher rate of Rs. 26-8-0. 
He also pointed out that in any case the Rs. 18, ooo awarded was 
‘Wrong as in fact the whole of the 4,000 uitis had not been manu- 
factured but only 2,749. His colleague, Shrinivasa Ayyangar J., 
disagreed on the main question of liability. The reasoning of his 
judgment on this point is not very clear, but he seems to have 
thought that there was evidence to support both the higher rate 
of Rs, 26-8-0 and a secret interest of at all events the first respon- 
dent in the lease. He therefore affirmed the finding of the trial 
Judge as to the liability of the respondents for the difference of 
Rs. 4-8-0 per guili, but he agreed with his learned colleague that 
it could only be charged upon the 2,749 guttis actually manu- 
factured. In the result, by the decree’ of the High Court the 
Rs. 18,000 was as above stated reduced to Rs, 12,370-8-¢. 
Their Lordships are told that a further appeal upon this point 
under the provisions of the Letters Patent, based upon the diffe- 
“rence -of opinion between the learned Judges, is still pending in 
the High Court, but there is no appeal by the fipst respondent be- 
fore this Board and the decree for Rs, 12,370-8,80 faras the 
Board is concerned, stands. - 

The appellant company now TA to restore the figure of 
Rs, 18,000 awarded by the trial Judge, but their Lordships have 
some difficulty in understanding upon what this contention is 
based. ‘Assuming in the company’s favour that there was sufficient 
evidence to support the higher rate of Rs. 26-8-0 and that the 
respondents were guilty of a breach of their duty to the company 
in accepting the Rs. 22; it clearly does not follow that they were 
responsible for any loss in respect of the unmanufactured 
putiis. The raw material for the balance was not supplied-by-the 
lessee, and there is on evidence that this was in any way the fault 
of the respondents, or that damages could have been recovered 
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P.C. fom the lessee, They think therefore that this claim must 
1933. necessarily fail. 
The bane Cotton, ` The only other question: raised under this head was as to the 
Jute ak rape Mills “subsequent lease for 1918-1919. It was put up to auction and 
ee. knocked down to one Varadaraghaviah, the brother of the second 
Ge ee respondent. It is the company’s case that this auction was 


— collusive, but both Courts in India have negatived the contention ` 

sir George Lome) and this point has not been pressed. It was, however, concurrently 

found that after the auction the first ‘respondent was given a 

2-anna share in the proceeds of the contract which worked out 

at Rs. 2,200-4-3 and for this sum he has been mdde liable. He 

has not appealed and his liability stands. The contention of 

‘the company before their Lordships is that he should have been 

-charged with the whole profits of the partnership and not merely 

with his individual share. In ‘the trial Court this claim was 

supported by reference to the case of Liquidators of Imperial 

Mercantile Credit Association v. Coleman (1). The contention 

does not appear to have been pressed in the High Court, and 

under the circumstances their Lordships think it sufficient to 

say that the case in question was rightly distinguished by the 

trial Judge, and that upon the ficts proved the liability of the 

first respondent could not be held to extend beyond his a-anna 
share. 

The third head of complaint concerns the commission. 
‘Under the Articles of Association of the company the respon- 
dents as secretaries and treasurers were jointly entitled to a 
commission of 12 per. cent, upon the profits of the company, and 
they drew on this account during the years rors-r917 sums 
amounting to Rs. 7,039-10-8. At the trial it seems to have been 
contended that owing to their mismanagement of the business 
of the company they were not entitled to any remuneration 
and that this sum should be refunded. To this contention the 
trial Judge acceded, basing his decision upon section 220 of 
the Indian Contract Act. This item was struck out of the 
decree by the High Court. It was pointed out in the judgment 
that the only claim made in the plaint was that the respondents 
were not entitled to any commission after the 31st March, 
1918, when their appointment as secretaries and treasurers was 
said to have been determined, and that therefore the company’s 
contention on this head was not open. The learned Judges 
were also of opinion that it had not been proved that the res- 


(1) (1873) L. R. 6H. L. 189. 
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pondents had been guilty of any misconduct during the years 
in question. Their Lordships see no reason to differ from the 
conclusions so come to, and they think that this item was rightly 
disallowed, 


It only remains to deal with the claim in regard to the time- 
. barred decrees. Of these a detailed list of 144 decrees was laid 

before the Commissioner upon which he found the respondent 
liable on the ground of negligence for Rs. 9,897-15-6 in respect of 
39 decrees. ‘This was reduced by the District Judge to Rs. 4,430-9-7 
upon 16 decrees. The High Court allowed only Rs. 484-5-4. 
Under this head the claim of the appellant company before the 
Board was for the restoration of the amount allowed by the Com- 
missioner, but the argument wasin effect confined to certain items 
in respect of which it was said that the respondents had admitted 
liability before the District Judge. 

There was their Lordships think no possible ground upon which 
the Commissioner’s figure could be supported. In order to debit 
the respondents with the unrealised amounts of these decrees it 
was necessary for the appellant company to show that the amount 
in each case could have been recovered from the decretal debtors 
and that the failure to do this was due to the negligence of the 
respondents, but no attempt seems to have been made to establish 
either branch of the charge. 

Their Lordships are also unable to accede to the argument 
as to the so-called admissions. The District Judge no doubt 
says in his judgment that as to 13 items of which the numbers 
are specified “the defendants’ pleader states that he has no 
objection,” and that item 79 was also given up on a scrutiny of 
the records. In the judgment of the High Court, however, only 
2 of the 13 items and item 79 are said not to” have been contested. 
Their Lordships are asked to hold on the state of the record that 
the learned Judges of the High Court had overlooked the admis- 
sion as to the other 11 items. This in the absence of clear 
evidence on the point their Lordships are unable todo. It is 
quite possible that the admission was disputed in the High Court 
or it may have been allowed to be withdrawn. If such a slip 
had been made the attention of the Court should have been 
called to it in India. So far from this having been done, their 
Lordships find that in the company’s petitions for leave to appeal 
to His Majesty in Council no suggestion that anything of the kind 
had occurred, though other grounds of complaint are set out in 
great detail. 
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For the reasons given their Lordships are of opinion that the 
appeals must fail and should be dismissed with costs. They will 
humbly advise His Majesty accordingly. 


Douglas, Grant and Dold; Solicitors for the Appellants, 
Barrow, Rogers and Nevill: Solicitors for the Respondents. 
K, J. R Appeals dismissed.” 
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FULL BENCH. 


Before Mr. Justice C. C. Ghose, Mr. Justice M. N. Mukerji, 
Mr. Justice D. N. Mitter, Mr. Justice S. N. Guha 
and Mr. Justice M. C. Ghose. 


MONOHAR MUKHERJEE 
v. 


BHUPENDRA NATH MUKHERJEE AND OTHERS.* 


Debutter property—-Founder, if may lay down rules of succession to the ofice of 
Shsbait, unknown or repugnant to Hindu Law—Ferson succeeding to Shebatt, 
if a grantee or donee of property—Grantee or donee’s right to succeed to the 
office, if subject to the rule that a gift cannot be made toa person not in 
extstence—Shebaitship, if property or mere office—Private and public 
Debutter—Shebait, if a trustee in the English sense. 


A Shebait’s position towards the Debutter property is not similar to that in 
England of a trustee towards the trust property; itis only that certain duties 
have to be performed by him which are analogous to those of trustees. 


Prosonna Kumari Debya v. Golap Chand Babu (1), Vidya Varutht v, 
Balusami (a) and other cases referred to. 


Notwithstanding limitations on the rights of the Shebait over Debutter pro- 
perty and even assuming that a Shebaitship to which no emolument is attached or 


* Full Bench Reference No. 1 of 1932, in Appeal from Original Decree No. 439 
of 1928, against the decision of Phani Bhusan Banerjee, Esq., Subordinate Judge 
of Hooghly, dated the 24th September 1928. 

(1) (1875) L. R. a L A. 145; 14 B. L. R. 450. 

(2) (1931) L. R. 481, A. 302 ; I. L. R. 44 Mad, 431. 


Vor. LVI.) HIGH COURT. 


to which no emolument arising out of land is attached is not Nibandha under the 
Hindu Law and so not immovable property under that law, the right of a Shebait 
isa kind of property in the sense in which property is understood in Hindu Law 
and not merely a right to an office. The rulein Zagore's case (1) applies to such 
an Office. 

Mathura v. Lakht (2) over-ruled. 


Religious endowments or Debutters are of two kinds, public and private. Ina 
public endowment the dedication is for the use or benefit of the public. But when 
property is set apart for the worship of a family God in which the public are not 
interested, the endowment isa private one. Broadly speaking, there are three 
kinds of endowments that may be “had in respect of a private Debutter: 
(A) Where the whole property and its income are directed to the Idol; (B) Where 
properties are dedicated to the Idol but a portion of the usufruct is given to the 
beneficiaries including the Shebait and (C) Where the peculiar property is charged 
with the expenses of the worship of the Idol. The extent of the right which a 
Shebait enjoys in respect of each of these classes of endowment is different but 
the nature of the right in respect of all these classes is fundamentally of the same 
character. In some cases the Shebait has a larger discretion than in others and in 


Pa 


some cases again he has also a proprietary right to the usufruct ora part of it 
upon the very terms of the endowment which he has not got in others, but in all 
such cases he has, as such Shebait, certain rights of a limited character in the 
endowed property. It is not quite easy in all cases to determine within which of 
the three classes aforesaid the endowment falls. It is not the words of the deed 
of endowment but rather its effect that one has to construe in trying to find out 
to what extent the dedication is intended to be complete or absolute, and no fixed 
rule can be laid down as applicable to the construction of endowment. 


Cases on the subject reviewed. 


Notwithstanding a dedication in favour of an Idol of an entire estate a reser- 
vation of a portion of the income of the endowed estate for the remuneration of 
the manager will not invalidate the endowment either asa whole or as to the 
extent of the income so reserved. 


Fadunath Singh v. Thakur Siva Ramji (3) followed. 


There are two systems of law in force in India, both self-contained and both 
wholly independent of each other, and wholly independent of foreign and outside 
legal conceptions and it would be a serious inroad into their rights if the rules of 
Hindu and Mahomedan Jaws were to be construed with the light of legal concep- 
tions borrowed from abroad, unless where they are absolutely, so to speak, 
pari materia, 


Vidya Varuthi-v. Balusami (4) followed. 


The founder of a Hindu Debutter is competent to lay down rules to govern the 
succession to the office of Shebait, subject to the restriction that he cannot create 
any estate unknown or repugnant to Hindu Law. 


(1) (1872) L. R. L A. Sup. Vol. 47; 9 B. L. R. 377; 18 W. R, 359. 
(2) (1922) I. L. R 50 Cale. 526. 

(3) (1917) L. R. 44 I. A. 187 ; 26 C. L, J. 309. 

(4) (1921) L. R. 48 L A, 302; L L. R. 44 Mad. 431, 
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Ctvit. A person succeeding to the Shebait under such rules isa grantee or donee of 
1932. property and his right to succeed to the office is subject to the rule that a gift can- 
set not be made by a Hindu to a person not in existence al the time of the gift. 


.Monohar Mukherjee 
Rules for the succession to the office of Shebait are rendered invalid by reason 


v. 

Bay tae Nath that they provide for the office to be held by some one among the heirs of the 
eri : founder to the exclusion of others in a succession differing from the line of Hindu- 
inheritance. ii ; ° 

Gnana Sambandha v. Velu (1) followed. 

Sreepati v. Krishna (2) was not correctly decided in so far asit was in that 
case held that the rule laid down in Tagore case (3), prohibiting a Hindu creating 
a line of succession unknown to Hindu law, doos not apply to the appointment of 
a Shebait of a family Thakur. 

Pramatha v, Amar (4) was correctly decided in so far as it wag in that case 
held that as regards persons not in existence in the founder’s lifetime, a direction 
could not validly be given by the founder in his Will that the person senior in age 
among the heirs of the first Shebait should succeed to the office of Shebait. 


A provision contained in the Will of a Hindu to the effect that the eldest male 
member of his family should be the sole Shebait is in law ineffectual to entitle such 
a male member to the office, in view of the fact that he was not in existence until 
after the testator’s death. 


Appeal, by Defendant No. 1. 


One J in 1840 made a testamentary disposition of all his proper- 
ties and created a Debutter in respect of some of them. As regards 
the office of Shebait he directed in effect that his eldest son should 
be the first Shebait and after the death of the said eldest son his 
other sons in the order, named successively, and after the death of 
all his sons the eldest male member of the family, amongst the sons, 
sons’ sons and so on, from generation to generation, daughter or 
daughter’s son being excluded so long as there would remain any 
male member as aforesaid, would be Shebaits. The defendant 
No. 1 appellant was the eldest male member of the family but was 
not born in the lifetime of the testator. The plaintiff, the great- 
grandson of the testator by his eldest son, disputed the right of the 
appellant to succeed to the Shebaitship under J’s Will. A suit was 
therefore brought on the rqth April, 1923 to obtain a decision as to 
the person entitled to be Shebait of two family Deities established by 
the common ancestor of the parties, J, who died in 1840. 

The learned Subordinate Judge held that the provision that the 
Shebaiti should devolve upon the eldest male member was illegal, a 
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(1) (1899) L. R. a7 L. A. 69 (73) ; I. L. R. 23 Mad. 271. 


(a) (1994) 41 C. L. J. 22. 
(3) (1872) L. R.I. A. Sup. Vol. 47 ; 9 B. L, R. 377 ; 18 W, R. 359. 
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Hindu not being competent to direct that a Shebaiti right should 
descend to his heirs by a course of descent unknown to Hindu Law. 
He accordingly declared that upon a proper construction of the Will 
of J, the Shebaiti right was now vested in his heirs as upon an 
intestacy. The defendant No. x therefore appealed to the High 
| Court and contended, firstly, that the validity of the provision made 
by the Will of J had been affirmed in previous suits between the 
parties and was vrs judicata between them, and secondly, that the 
provision in the Will was not contrary to law but was valid and 
effective. The Division Bench (Rankin, C. J. and C. C. Ghose, J.) 
over-ruled the plea of ves judicata and referred the second question 
to the Full Bench by the following :— 


Order of Reference. 


The appellant, Monohar Mukherjee is the first defendant in 
the suit which was vrought on the 14th of April, 1923, to obtain 
a decision as to the person entitled to be shebait of two family 
deities established by the common ancestor of the parties, one Jaga 
Mohan Mukherji who died in 1840. 

By his Will Jaga Mohan endowed the Thakurs with certain 
debutter properties. As regards the office of shebait he directed 
in effect that his eldest son should he the first shebait and after 
his death his other sons in the order named successively. He gave 
a further direction that after the death of all his sons, the eldest 
male in the family should be the sole shebait and that no daughter’s 
son or daughter should’ hold the office. Monohar Mukherji, the 
appellant, is the eldest male member of the family. He claims to be 
entitled to the office of shebait under the terms of his grandfather's 
Will. i 

The learned Subordinate Judge has held that the provision 


that the shebaiti should devolve upon the eldest male member is. 


illegal, a Hindu not being competent to direct that a shebaiti right 
should descend to his heirs by a course of descent unknown to 
Hindu Law. He has accordingly declared that upon a proper 
construction of the Will of Jaga Mohan Mukerji, the shebaiti right 
is now vested in his heirs as upon an intestacy. The appellant 
contends that this decision should be reversed, first, because the 
validity of the provision made by the Will of Jaga Mohan has 
been affirmed in previous suits between the parties and is res 
judicata between them; and, secondly, upon the more general 
ground that the provision is not contrary to law but is yalid and 
effective, 
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Civit. Having over-ruled (vide separate judgment) the pleas of res 

1932. judicata we find it necessary to deal on the merits with the ques- 


tion whether the testator as founder of the idols and grantor 

of the endowment has validly directed that the office of shebait 

Bhupendra Nath should be held from time to time by the eldest male member 

me among his descendants or whether his direction is ineffectual 

to carry the office to the hands of Monohar Mukherji the appellant 

who fulfils the testator’s conditions but was not born in the testator’s 
lifetime. 

Hitherto the protracted litigation over this shebaiti has pro- 
ceeded upon the footing that the Will makes a complete dedication 
of the property specified in item 5 of the Schedule thereto. The 
plaint raises no question as to this: still less does it contain any 
suggestion that the gift of Jaga Mohan to the idols is in any way 
invalid. No such points were raised at any time in the trial Court, 
Before us the Advocate-General for the plaintiff pointed to the 
provision that the surplus monies of the endowment should be 
spent upon maintenance of childless widows of the family and 
the construction of roads for public use and the excavation of 
tanks. He suggested that these last objects not being part of the 
worship of the idols the debutter was not an absolute dedication 
to the idols. This contention was not pursued sufficiently to 
enable me to understand how it affects the case before us: it is 
notin my opinion open to the plaintiff and I do not appreciate 
how it assists the plaintiff to uphold the decision of the trial Court 
oris otherwise of use to him. But, in any case, a direction that 
the shebait shall spend any surplus income on certain charitable 
objects or pious acts is not uncommon in Hindu debutters, and 
does not make the dedication incomplete. The dedication if 
merely colourable will be bad but the provisions here in question 
affect surplus income only and are subordinate to the main 
religious purpose. A Hindu God may be allowed to do some works 
of charity. Hi 

In the case of land it would seem to be clear that a person 
not born in the lifetime of the testator can not take an interest 
directly and on his own account by the Will of a Hindu, and 
also that it is not competent to atestator by his Will tu create an 
interest descendible in a manner unknown to Hindu Law. Ifa 
shebaiti right is immovable property in the full sense of that expres- 
sion, it is clear that the judgment under appeal must be affirmed. 
Gnana Sambandha’s (1) case is relied upon by the saa BN, 


(1) (1899) L. R. 27 1. A. 69; 1. L, R. 23 Mad. a71. 


Monohar Mukherjee 
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as direct authority to the effect that a shebaiti right is much within 
the rule of Tagore v. Tagore (1) as is the devise of land. 

From time to time in this Court both the meaning and the 
correctness of the observation made by Sir Richard Couch in 
delivering the judgment of the Judicial Committee in Guana Sam- 
éandha’s (2) case have been canvassed and difficulty has been felt in 
deciding whether the rule that Zagore v. Tagore (x) applies to a 
shebaiti right isto be treated as an obiter dictum. In 1924 Suhra- 
wardy and Duval JJ. in Pramatha Nath v, Amar Chander (3) held 
that a direction to the same effect as the provision in this case was 
invalid as being contrary to the principle that a gift to an unborn 
person is invalid under the Hindu Law. Almost at the same 
time, however, another Division Bench in Sreepati v, Krishna (4) 
dealing with the question whether the appointment of a shebait 
was revocable by the donor in his lifetime, answered that question 
in the affirmative. Chakrabarty, J., a learned Hindu Judge, pro- 
ceeding upon the principle that the dedicated property belongs to 
the Thakur and that ashebaitisa mere officer and has no right 
therein, states the law as follows :=—“ Now it may be borne in mind 
that the rule laid down in Zagore’s case (1) prohibiting a Hindu from 
creating a line of succession unknown to Hindu Law, does not 
apply to the appointment of a shebait of a family Thakur and the 
reason is obvious, that an appointment to such an office itself creates 
no interest in the property. The appointment of shebait therefore 
is obviously not a gift of any property to the shebait but is purely 
an appointment to the office without, it may be, any remuneration 
whatsoever.” The matter in this province is of great importance 
because in a very large number of cases, it is found that devolution 
of shebaiti is directed in a manner different from the ordinary rule 
of succession under the Dayabhaga. This is by no means confined 
to old deeds or wills which like the one before us is older than the 

decision in the Zagore case (1). As property descends through sons 

without reference to primogeniture the number of persons sharing 
the shebaiti right becomes ina short time inconveniently large 
for any purposes of management if the right goes to the heirs at 
Hindu Law. 


Under Hindu Law the question whether property is to be 
regarded as immovable or movable is of importance in many ways. 
Onit may depend the right of alienation and in some cases of 

t) (1872) 9 B. L. R. 377. 


(2) (1899) L. R. 27 I. A. 69; L L. R, 23 Mad. 271. 
(3) (1924) 40C, L. J, 564. (4) (1934) 41 C. L. J. aa, 
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succession. Slaves for example were regarded as immovable pro- 
perty. When under British rule a law of Limitation was introduced 
we find Regulation V of 1827 speaking of “lands houses hereditary 
offices or other immovable property” and under the first Limitation 
Act (XIV of 1859) which contained no definition of immovable 
property, it was held that hereditary offices if tenable solely by 
Hindus were included in that category [Maharana v. Desai (1)}. 

From time to time decisions have been given that nidandha (for 

which the obsolete English term corody was forced into use asa 
translation) is also to be classed as immovable. In one of these 
cases Collector of Thana v. Krishnanath (2), Melvill, J. discussed the 
case of hereditary offices in view of the Privy Council decision in 
Maharana’s case (1). He said “Conspicuous among such cases (and, 
indeed, it isthe only case in which the Judicial Committee has 
expressly approved of the application of the exception), is the 
-instance of an hereditary office ina Hindu community incapable of 
being held by any person not a Hindu. It is clear that this is a kind 
of incorporeal hereditament which it would be very difficult to 
classify with reference merely to the connection of a particular 
hereditary office with land. Such a classification may be possible in 
the rare instances in which questions regarding hereditary offices or 
dignities may arise in England [Co. Litt., 20a]; but the multiplica- 
tion of hereditary offices of every description is a peculiarity of 
Hindu communities, and most of them are of such a character that 
it would be scarcely possible to say whether they savour of the reality 
or not, In every considerable Deccan village there are, at: least, 
twelve such offices; anda Court might well find it impossible to 
determine, upon general principles, and without reference to Hindu 
Law, whether the office of an hereditary blacksmith, potter or 
astrologer, is or is not immovable property.” 

The legislature in 1871 solved .the difficulty so far as limitation - 
was concerned by giving a twelve-year period for all suits for posses- 
sion of an hereditary office. (Article 123 of Act IX of r87z, repeated 

-ás Article 124 of the Acts of 1877 and 1908), In 1882 a case came 
before the Bombay High Court ZTyimbak's case (3) in which a person 
entitled toa one-third share inthe management of certain lands 
granted for the maintenance of a Hindu God had suffered an exe- 
cution sale in 1870 of this share. No proceedings had been taken 


“to set aside the sale but his son in 1879 sued to recover posses- 


sion of it from the person to whom the auction purchaser had sold it. 


(1) (1873) Ls Ret L A. 34 (51); 13 B. L. R. a54. 
(2) (1880) L L. R. 5 Bom, 322, (336). (3) (1692) I. L. R. 7 Bom, 188. 
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The case raised no question under Article 124 of the Limitation Act 
but it was decided ona principle which would have altered the 
effect of that article and altered the law as it had been declared 
under the Act of 1859. From the report it is not quite clear whether 
the land had. been granted to the deity and was debutter in the 
* strictest sense or whether it had been granted to the plaintiff’s 
ancestor upon trusts which amounted toa charge in favour of the 
deity. Ina previous suit the petitioner’s father had obtained a 
decree against his co-sharers—apparently but not certainly a sort of 
partition—declaring that he should have the exclusive management 
every third year and this is the right which was sold in execution, 
Without deciding whether the auction-purchaser took anything by his 
purchase the Court held that whether he did or not, and whether 
or not the petitioner’s father could have got himself reinstated 
without suing to set aside the sale the petitioner was not affected by 
the sale. “We think that in endowments of this nature when the 
founder had vested in a certain family the management of his endow- 
ments each member of the family succeeds to the management, to 
use technical language per foram doni *” 


Now in Granasambandha’s case (1) which is the crucial authority 
for the present purpose—this principle was pressed in argument upon 
Article 124 of the Limitation Act of 1877. Clearly it would have 
overthrown the law as declared under the Act of 1859 with reference 
to Hindu hereditary offices which law the Act of 1871 had intended 
to apply to all hereditary offices. The struggle had been to get the 
longer period of twelve years applied to these offices and it was now 
contended that each person succeeding to the right had a fresh start 
regardless of anything his predecessor might have done or suffered. 
Whatever Article 124 meant and it applied to all hereditary offices 
whether Hindu or not it did not mean that. Its intention was to 
treat hereditary offices like land for the purposesiof barring suits for 
possession of the office and extinguishing the right; to possession 
after a certain period. The inheritor of such an office cannot 
therefore be entitled to deny that he derives his right from or through 
his predecessor, . : 


Now the facts in Gana an case (1) were that the origin 
of the endowment was obscure: the lands had at one time been 
possessed and managed by Government who had handed them over 
to the two members of the petitioner’s family in a way which showed 
that they were regarded only as the present members of a joint 

(1) (1899) L. R. a7 I. A. 69 ; I. L. R. 23 Mad, 271. 

* Meaning—By or according to the form of the gift. 
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ee family entitled to hold and manage the endowment. The petitioner’s 

1932, suit was for a declaration of his right toa share in the management 

Monohar Mukherjee 294 the added claim for possession of the lands was ancillary to his 

v. claim to the office. The Judicial Committee treated the matter in 

Bhupendra Nath 4 hopes tae 

Mukherjee. that way saying there was no distinction between the office and the 
= property of the endowment. In argument counsel for the petitioner - 

had endeavoured to put the case not as a claim to an office but as a 

claim by a person interested in the trust to have the property applied 

to the trust purposes, but it does not appear that that was the form 

of the suit or even that the respondent was misapplying the pro- 

perty. Toa suit so framed it may be that Article 144 would have 

been no answer as the respondent took with notice of the trust. 

But the claim was to the office andthe claim to the land was for 

possession by the plaintiff. Ifhe had no right to the office he had 

no right to possession of the land and there seems to be no error 

in adding that the respondent’s possession even if not adverse to the 

trust was adverse to the plaintiff. Ido not think therefore that we 

need concern ourselves with the criticisms passed by Devadoss, J., 

upon this decision in Rama Reddi y. Ranganasan (1). It does 

appear however that the judgment delivered by Sir Richard 

Couch went further than was necessary for the decision of the case, 

The office was hereditary in the ordinary Hindu sense and 

Article 124 applied to it on the footing that the Statute once it 

began to runiagainst a holder continued to run against the inheritor 

from him. In so treating a Hindu the Statute was treating him 

according to the ordinary Hindu rules of succession to property as 

laid down in Zagore v. Tagore (2) under which successive heirs do 

not take successive life estates but are full owners. It was treating 

‘the office for purposes of limitation on the old Hindu principle that 

it was immovable property of the family of which, e. g., partition 

could be obtained but which, apart altogether from any notions 

about breach of ¢rusf—an individual member by his family law 

could not alienate at will, Whether every hereditary office is here- 

ditary in the sense that each succeeding holder takes “ from or 

through ” the last may be a question but that is what heredity 

means in Hindu law. In saying however that “the Hindu law of 

inheritance did not permit the creation of successive life estates in 

this endowment” and that “the ruling in Zagore v, Tagore (2) is 

applicable to an hereditary office and endowment as well as to 

other immovable property” their Lordships do more than puta 


(1) (1925) I. L. R. 49 Mad. 543 (548-49). 
(2) (1872)) 9 B. L. R. 377; L. R. L A. Sup. 47; 18 W. R. 339. 
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construction on the Limitation Act and apply Article 124 to the case Cvik; 


of an office which is hereditary in the ordinary Hindu s@nse. They 1932. 

speak of “ estates in this endowment” and appear to mean that the Monohar Mukherjee 
right to hold the office comes under the rule that a person. not in Bhupendra | 
existence in the lifetime of the donor or founder cannot take by the Mukherju 

gift and must take under the gift if at all, by transfer or inheritance ag 
“from or through a donee competent to accept the gift. Now both 

in reason and in practice itis the first part of this rule which gives 

importance to the second. The primary question seems to be 

whether the rule against gifts to the after-born applies to appoint- 

ments to the office of shebait. 


On this, it is not perhaps enough to say that the shebait takes no 
estate whatever in the dedicated property but is a mere manager for 
the idol. So far as the property is concerned that is true : a shebait 
is very different in this respect from a trustee, though otherwise as 
administrator of the property he may be said to be in the same 
position as a trustee. But it cannot be said ‘that a shebait is a mere 
manager of property. He arranges for the worship of the God and 
represents and speaks forthe God. As Lord Macnaghten said of 
the manager of a temple “as regards the service of the temple and 
the duties that appertain to it, he is rather in the position of the 
holder of an office or dignity” Ramanathan v. Murugappa (1). 
As we have seen the office itself if hereditary is regarded in Hindu 
law as immovable property. ; K | 

Still, ifthe rule against after-born takers must be applied toa 
shebaiti serious consequences seem to follow. No doubt consistent- 
ly with the rule the founder could give the office to X in absolute 
right so that he could alienate it freely. But a Hindu could not by 
his Will give land to X for life thereafter to his nominee whether 
after-born or not. Nor could he introduce any other form of elec- 
tion or nomination to direct the future ownership of the land into 
the hands of after-born persons. If the office is property and if the 
after-born cannot take by the founder’s deed or Will it is idle in my 
judgment to say that the founder can lay down a rule of succession 
to the managership. Richardson, J. in Mathura v. Lakhi (2), 
appears to have considered that a shebaiti was within the exception 
to the rule against after-born takers [just asin /Jatindra’s case (3) 
a corody or annuity was held to be] and says “ Property cannot be 
made inheritable otherwise than the law allows, but there may be 


(1) (1906) L. R. 33 L A. 199 (144); I. L, R, 29 Mad. 283 ; 4C. L. J. 189. 
(2) (1932) I. L. R. so Calo. 426, 
(3) (1922) I. L. R. 50 Calc. 266, 
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= : exceptional cases in which Hindu law sanctiunsa departure from 
1932. the rule that the donee must be in existence” (p. 435). 


Monobar ar Mukherjee I cannot think that this line of reasoning is right. If there is no. 
Bhupen a Nath necessity for the donce to be in existence then any after-born person 
Mukherjee. can take as persona designata, It seems impossible to hold that the 
oa shebaiti can be directed to go to the oldest man in the village but 
not to the eldest male member among the founder’s descendants, 

It cannot be that an heir may not take under the founder’s direc- 

tion merely because being an heir the shebaiti succession would to 

that extent approximate to the Hindu law of inheritance while. 

differing from it. Heredity after all is not a disqualification. From 

this point of view I cannot with great respect to the learned Judges 

who decided Pramatha’s case (1) agree with them in their method 
of approach to the present question. They answer the objection 

that the eldest member is not the heir and the descent of the office 
is not hereditary by saying in effect, “the taker has to be an beir as 

.well as to be the oldest. This is what makes the provision bad” 

(fi p. 569). In this way only, like Richardson J. they leave room 

for the possibility of election or nomination of after-born persons to 

the office under directions given by the founder. But in truth there 

is no ground for distinction that while in the latter case the testator 

is not inventing a new form of estate unknown to Hindu law, the 

testator in a case like the present is inventing a new form of inheri- 

tance. What he cannot do directly he cannot do indirectly : Bai 

Mativahoo v. Bai Matmoobai (2). If the rule against after-born 

takers does not apply, the principle of inheritance need not be 

called in aid at all. Successive life estates are no part of the Hindu 

law of inheritance but a man can be appointed to an office for life 

and save as regards after-born persons no difficulty has ever been 

suggested. We invert the meaning of Tagore v. Tagore (3) if we 

disqualify a man from taking by the Will not because he is after- 

born but because he is in some sense or even in the strict Hindu 

sense an heir. What he can take by virtue of the Will is one thing ; 

what he cannot take by the Will he may still take by inheritance 
according to law but that is another thing. The case of Pramatha’ 

and Mathura Nath (1) seems to me to require reconsideration. The 
observations made in Gnanasambandha’s case (4) are I think pro~ 

ducing results which their Lordships can hardly have contemplated 
as they were dealing both in that case and in Trimbak’s case (5) 

(1) (1924) 40 C. L. J. 564. (2)( (8971. R. 41.A. 93 3 I. L. R. at Bom, 709. 

(9) (1872) 9 B. L. R. 337 ; L. R. L A. Sup. 47 ; 18 W. R. 359. 


(4) (1889) L. R. 27 I. A. 69 ; I. L. R. 23 Mad. 271, 
(5) (1882) I. L. R. 7 Bom. 188, 
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with plain cases of hereditary succession at the Hindu law. I think 
that unless the view taken by Chuckerbutty J. in Sreepati’s case (1) 
be accepted then logically there is an end of the founder’s right to 
lay down rules of succession of any kind which may carry the office 
to the hands of a person not in existence at the time of the founder’s 
death, and J further think that sucha right if it exists cannot be 
limited by a restriction based upon heirship. 

In this view I would refer certain questions to a Full Bench. 
The case law has been carefully canvassed in Pramatha’s case (2) 
and it is not necessary that we should do so again. The questions 
which I would formulate for consideration by the Full Bench are as 
follows :— 

(1) Whether the founder of a Hindu debutter is competent to lay 
down rules to govern the succession to the office of shebait ? 

(2) Whether a person succeeding to the shebaiti under such rules 
is a grantée or donee of property and whether his right to succeed 
to the office is subject to the rule that a gift cannot be made bya 
Hindu to a person not in existence at the time of the gift? 

(3) Whether rules for succession to the office of shebait are 
rendered invalid by reason that they provide for the office to be 
held by some among the heirs of the founder to the exclusion Qf 
others in a succession differing from the line of Hindu inheritance ? 

(4) Whether Sresgati v. Krishna (supra) (1) was correctly decid- 
ed in so faras it wasin that case held that the rule laid down in 
Tagores case (3) prohibiting a Hindu from creating a line of 
succession unknown to Hindu law does not apply to the appoint- 
ment of a shebait of a family Thakur? i 

(5) Whether Pramatha v. Amar (supra) (2) was correctly 
decided in so far as it was in that case held that as regards persons 
not in existence in the founder’s lifetime a direction could not 
validly be given by the founder in his will that the person senior in 
age among the heirs of the first shebait should succeed to the office 
of shebait 2 

(6) Whether the provision contained in the Will of Jago Mohan 
Mukherjee to the effect that the eldest male member of his family 
should be sole shebait is in law ineffectual to entitle the appellant 
Monohar Mukherji to the office in view of the fact that he was not 
in existence until after the testator’s death. 

Messrs. Braja Lal Chakraburtty, Hiralal? Chakravarti and 
Dhirendra Krishna Roy for the Appellant. 


(1) (1924) 41 C. Ly J. 22. (a) (1924) 40 C, L. J. 564. 
(3) (1872) L, R. I. A. Sup. 47 ; 9 B. L. R, 377 ; 18 W. R. 359. 
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na Messrs. S. N. Banerjee (Sr), S. N. Banerjee (Jr), Atul Chandra 

1932. Gupta, Shyama Das Bhattacharjee and Haradhan Chatterjee for the 
:Monohar Mukherjee Respondents. 

Bhupendra Nath Messrs. S. C. Mukherjee-and Harideb Chatterjee for the Receiver. 

Mukherjee, Mr. Braja Lal Chakraburtty + Shebaiti is not property but isa 

ins mere office: Prasanna Kumari v. Golap Chand (1) and Rama 

nathan v. Murugappa (2). It is only an obligation, not aright. A’ 

Shebait has the right to manage the’ property but’has no personal 

right. In the present case the Shebaiti is not a hereditary office, 

which connotes emoluments and that when a man comes to it, he 

comes to it as heir ofthe last owner. In this case there is ‘no 

emolument. See Mathura v. Lakhi (3); Sreepati v. Krishna (4); 

Gopal v. Kartik (5) and Kunjamani v. Nikunja (6). The observa- 


tion in Gnana Sambandha’s case (7) that the principle of Tagore v, 
Tagore (8) applies to a hereditary office, is an obiter dictum. 

Pramatha y. Amar (9) was wrongly decided. 

“As soon as a Debutter is created, Shebaitship vests in the founder 

and his heirs. That is the remainder of the founder’s right after he 
has dedicated his property. It isa remnant of a right of the founder 
that vests: See Greedhareejee v. Ramon Lolljee (10). 
* Mr. S. N. Banerjee (Sr) for the Respondents : The observation 
of their Lordships in Guana Sambandha’s case (7) that the law in 
Tagore v. Tagore (8) applies to a hereditary office is not an oditer 
dictum. What is an obiter dictum? See Cheater v. Cater (11). Even, 
if it is obiter dictum, the observation is binding on all Courts in India: 
Mata Prasad v. Nageshwar (12). 


Shebaitt has all along been treated under Hindu Law as immov- 
able property. Balvantrao v. Purshottam (13); Pramathav. Pra- 
dyumna (14); Mathura v. Lakhi (3). It matters not whether Shebaiti. 


(1) (1875) L. R. 21, A. 145 (151); 14 B. L. R. 450 ; 23 W. R. 253. ° 

(a) (1906) L. R. 33 L A. 139 (144); I. L. R. 29 Mad, 283; 4 C. L. J. 189. , - 
(3) (1922) L. L. R. go Calc. 426. 

(4) (1924) 41 C, L. J. 22. 

(5) (1902) I. L. R. 29 Cale. 716. 

16) (1915) 23 C. L. J. 404. 

(7) (1899) L. R. 27 I. A. 69; I. L. R. 23 Mad. 271. 

(8) (1873) L. R. I. A. Sup. Vol. 47; 9 B. L. R. 377 ; 18 W. R. 359. 

(9) (1924) 40 C. L, J. 564. . 

(10) (1882) L. R. R. 16 L. A. 137; I. L. R. 17 Cale. 3. 

(11) [1918] 1 K. B. 247 (252). f 

(12) (1925) L. R. gal. A. 308 (417) ; I. L. R. 47 All. 883; 43 C. L. J. 51. 
(13) (1872) 9 Bom. H. C. R. 99 (F. B.). 

(14) (1925) L. R. 52 I. A. 245 (246); I. L. R. 52 Cale. 809; 4r C.L, J. 551. 
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is treated as immovable or movable property. Once it is conceded 
that it is property the rule in Zagore’s case (1) applies to it. 

Shebaiti is not mere obligation but there is some right, as a 
Shebait has a personal interest inthe Shebaiti: Peary Mohan v. 
Monohar (2). It is property and accordingly the appointment of a 
person as Shebait born after the lifetime of the testator is bad. 

C. A V. 

The following judgments were delivered : 


Mukerji,J.—The appeal in connection with which this Re- 
ference has been made has arisen out of a suit for the construction 
ofa Will, for establishment of title to shebaitship of a debutter 
estate and for other incidental reliefs. The Will concerned was 
executed by one Jagomohan Mukherjee in 1247 (=1840). By 
it Jagomohan made a testamentary disposition of all his properties 
and-created a debutter in. respect of some of them. As regards 
the office of shebait he directed in effect that his eldest son should 
be the first shebait and after the death of the said eldest son his 
other sons in the order named, successively, and after the death 
of all his sons the eldest male member of the family, amongst the 
sons, sons’ sons and so on, from generation to generation, daughter 
or daughter’s son being excluded so long as there would remain any 
male member as aforesaid, would be shebaits. The appellant Manohar 
Mukherjee is the eldest male member of the family and was the first 
defendent in the suit. The plaintiff Bhupendra Nath Mukherjee is 
a son of Raja Perymohan who was a grandson of the testator Jago- 
mohan by his eldest son Joy Krishna. He disputes the right 
of Manohar to succeed to the shebaitship under Jagomohan’s Will. 
For the purposes of this Reference it is not necessary to refer to 
the pleadings or the points in controversy in the suit, beyond what 
may be gathered from the questions formulated for consideration, 
which are the following :— 

(1) Whether, the founder of a Hindu debutter is competent 
to.lay down rules to govern the succession to the office of shebait? 

(2) Whether a person succeeding to the shebait under such 
rules is a grantee or donee of property and whether his right to 
succeed to the office is subject to the Rule that a gift cannot be 
made by a Hindu toa person not in existence at the time of the 
gift ?. ; 

_ (3) Whether rules for the succession to the office ci shebait 
are renderd invalid by reason that they provide for the office 

(1) (1872) L. R. 1. A. Sup. 47; 9 B. L. R. 377 ; 18 W. R. 359. 

(2) (1921) L. R. 48 I. A. 258; I. L. R. 48 Cale, 1019; 34 C. L. J. 86. 
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to be held by some one among the heirs of the founder to the 
exclusion of others in a succession differing from the line of Hindu 
inheritance ? 

(4) Whether’ Sreegati v, Krishna (1), was correctly decided in 
so far as it was in that case held that the rule laid down in Tagores 
case (2) prohibiting a Hindu from creating a line of succession un- 
known to Hindu Law does not apply to the appointment of a 
shebait of a family Thakur? 


(5) Whether Pramatha v. Amar (3), was correctly decided in 
so far as it was in that case held that as regards persons not in 
existence in the founder's lifetime a direction could not validly 
be given by the founder in his Will that the person senior in age 
among the heirs of the first shebait should succeed to the office of 
shebait? and 

(6) Whether the provision contained in the Will of Jago- 
mohan Mukherjee to the effect that the eldest male member of 
his, family should be the sole shebait is in law ineffectual to entitle 
the appellant Manohar Mukherjee to the office, in view of the 
fact that he was not in existence until after the testator’s death? 

The provisions in the Will which have given rise to these ques- 
‘tions are following :— l l 

“From the profits of the Collectorate Taluks, Putni Taluks, 
and rent-free lands, etc., which I specify in No. 5 of the Schedule 
at the foot of this Will and set apart for meeting the expenses of 


‘the sheba of the deities Sridhar Thakur and Gopaleshwar Shiba 


Thakur established by me and the annual Durga Poja and Sradh, 
etc., of the ancestors and other ‘pious acts, the sheba and Puja, 
etc, of the said Thakurs shall be performed and the surplus money 


-shall be devoted to the suitable maintenance of the childless 


widows in the family and the construction of roads, etc., for public . 
use and excavation of tanks and other pious acts; but as a 
provision against drought and other providential calamities money 
sufficient for the payment of one year’s revenue shall be gradually 
‘accumulated from the surplis money, and Government Promissory 
‘Notes shall be purchased therewith and kept in stock and then 
‘the surplus shall be applied suitably to the construction of roads, 
‘etc., and other pious acts. I appoint my eldest son Joy-Krishna 
Mukherjee and Haranath. Chatterjee, a resident of Utterpara, 
as ‘attorneys’ for the performance of duties of the shebaits of the 

(1) (1924, 41 C. L. J. 22. 

(2) (1872) L. R. I, A. Sup. 4739 B. E. R, 337 ; 18 W. R. 959. 

(3) (1924) 40 C. L. J. 564. 
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said deities. The said ‘attorneys’ shall make settlements and hold 
possession of all the said properties as Maliks thereof, and shall 
carry into effect the above terms, And neither they nor their 
heirs shall be competent to alienate the ssid properties by sale 


‘or gift. After the death of Joy Krishna Mukherjee, Raj Krishna 


_ Mukherjee, shall be appointed in his place. After the death of the 
said Raj Krishna, his step-brother Naba Krishna Mukherjee, and 
“after the death of the said Naba Krishna his step-brother Bijoy 
Krishna shall be appointed to the office of ‘attorney.’ After the death 


“of my sons, Joy Krishna and others, amongst their son, son’s son 


and so on in succession, the eldest male member in the family shall 


‘alone be appointed as ‘attorney’ for the time being and shall perform 
“the above-mentioned Deb-sheba and other pious acts. As long as 


there will remain any male child living in this family no daughter’s 
son Or daughter shall be appointed to the office of ‘attorney’ for the 


“performance of the said acts. Again, Hara Nath Chatterjee, the 


other ‘attorney’ of the said fund, shall continue as ‘attorney’ during 
his lifetime and acting in concert with the other ‘attorney,’ my son, 


‘shall perform the said sheba and other acts. After the death of the 


said Chatterjee ‘attorney’ his heirs shall have no concern with the 


“said office of ‘attorney.? My sons and their heirs in succession do 


“the duties in the manner aforesaid. ” 
The group of properties described in item No. 5 of the Schedule 


_were thus made a Debutter.Mahal; and it was also provided that 
‘certain other properties detailed in item No. 4 of that Schedule 
` would also be included in the said Debutter Mahal if a certain-con- 


_tingency happened. 
“ In Tagore v. Tagore (1), their Lordships of the Judicial Com- 


“mittee laid down that a private individual who attempts by gift or 


Will to make property inheritable otherwise than the law directs is 
assuming to legislate, and gift must fail and the inheritance take 
place as the law directs, that all estates of inheritance created by gift 
or, Will, so far as they are inconsistent with the general law of inheri- 
tance, are void as such, and that by Hindu Law, asa general prin- 


` ciple, a person who is to take must either in fact or in contemplation 


of law, be in existence at the time when the gift or bequest is to take 
effect, and the estate to be taken must be an estate recognised by 
that Law. Their Lordships in dealing with the case observed: 


oe The questions presented by this case must be dealt with and 
~ decided according to the Hindu Law prevailing in Bengal, to which 


alone the property in question is subject. Little or no assistance 


(1) (1872) 9 B. L, R. 377; L. R, I A, Sup, Vol. 47 5 18 W. R. 359. 
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can be derived from English Rules or authoritles touching the trans- 
fer of property, or the right of inheritance or succession thereto. 
Various complicated rules which have been established in England 
are wholly inapplicable to the Hindu system, in which property 
whether moveable or immoveable, is in general subject to the same 
tule of gift or Will, and to the same course of inheritance. ” 

The questions referred tothe Full Bench, therefore, mainly 
depend on the question whether shebaitship in Hindu Law is pro- . 
perty of any kind to which Zagore v. Tagore (1) (supra) may apply 
or is merely an office to which the founder of an endowment is com- 
petent to appoint or nominate persons in any order of succession, 
which may have the effect so far as the founder is concérned, to use 
the words of Lord Justice Turner in Soorjeemoney Dossee v, Deno- 
bundoo Mullick (2), of “creating a new form of estate or altering 
the line of succession allowed by law, for the purpose of carrying out 
his own wishes or views of policy. ” h 

For a correct appreciation of the incidents of the office ofa 
Hindu Shebait a slight digression is necessary into the history of 
Hindu religious institutions and endowments. Literature bearing on 
them is somewhat scanty. Nevertheless, a study of such materials as 
are available enables one to form a reasonably clear idea of the 
general characteristics of the powers and duties, or rights and obli- 
gations, of Shebaits or persons holding offices more or less analogous 
to those of Shebaits. , 

Dealing with a case from Southern India, the particular institution 
concerned in that case being a Mutt of which the head used to be 


` called the Pandara Sannadhi or Matathipathe | Vidya Varuthi Thir- 


tha v. Balusami Ayyar (3)), their Lordships of the Judicial Com- 
mittee had occasion to consider the general nature of Hindu reli- 
gious institutions. Their Lordships said thus :— 
“Tt is also to be remembered that a ‘trust’ in the sense in which 
‘the expression is used in English Law is unknown in the Hindu 
System, pure and simple. Hindu piety found expression in gifts to 
idols and images consecrated and installed in temples, to religious 
institutions of every kind, and for all purposes considered meritori- 
ous in the Hindu social and religious system; to Brahmins, 
Goswamis, Sanyasis, etc. When the gift was toa holy person it 
carried with it in terms or by usage and custom certain obligations, 
“Under the Hindu Law the image of a deity of the Hindu pantheon 
is, as has been aptly called, a ‘juristic entity,’ vested with the capa- 


~ (1) (1872) 9 B. L. R. 377; L. R. IL. A, Sup. Vol 47; 18 W. R. 359. 
(2) (1858) 6 M. I. A. 526. (3) (1921) L. R, 48 I. A. 302; I. L. R. 44 Mad. 431. 


Vou, LVL] . HIGH COURT, 


e 

city of receiving gifts and holding property. Religious institutions, 
known under different names, are regarded as possessing the same 
Suristic’ capacity, and gifts are made to them eo nomine. In many 
cases in Southern India, especially where the diffusion of Aryan 
Brahmanism was essential for bringing the Dravidian peoples under 
the religious rule of the Hindu system, colleges and monasteries 
“under the names of Mutt were founded under spiritual teachers of 
recognised sanctity. These men had and have ample discretion in 
the application of the funds of the institution, but always subject to 
certain obligations and duties, equally governed by custom and usage. 
When the gift is directly to an idol or a temple, the seisin to com- 
plete the gift is necessarily effected by human agency. Called by 
whatever name, he is only the manager and custodian of the idol or 
the institution. In almost every case he is given the right to a part 
cof the usufruct, the mode of enjoyment and the amount of the 
usufruct depending again on usage and custom. In no case was the 
‘property conveyed to or vested in him, noris hea ‘trustee’ in the 
-English sense of the term, although in view of the obligations and 
duties resting on him, he is answerable as a trustee in the general 
sense for maladministration. ” 

This decision removed a misconception that the powers and 
duties of the holders of the offices referred to above were very simi- 
lar to, if not in all respects the same as, those of “trustees” in the 
English sense, which had till then prevailed in India and had found 
expression in numerous decisions of the Indian Courts. Words used 
in some of the previous decisions of the Judicial Committee, wrongly 
understood, contributed in no small measure to encourage such mis- 
conception. In Vidya Varuthi’s case (supra) (1), their Lordships 
wteferred to their earlier decision in Kam Prakas Das v. Anand Das 
(2), in which their Lordships had described the Mohunt of an Asthal 
or Mutt as one holding the properties in trust forthe Mutt, and 
observed that they had used the term “trustee” in a general sense, 


as in previous decisions of the Board, by way of a compendious’ 


expression to convey a general conception of the obligations attach- 
.ing to his office, but that they did not attempt to define the term or 
‘to hold that the word in its specific sense was applicable to the laws 
and usages in this country. Their Lordships further pointed out 
that it was in view of this fundamental difference between the juri- 
ical conceptions on which the English Law relating to trusts is 
“based and those which form the foundation of the Hindu system, 


(1) (1921) L. R. 481. A. go2; 26 C. W. N. 537 ; I. L. Re 44 Mad, 4318 
(2) (1916) L. R. 43 L. A. 73 i L L. R. 43 Calc. 707 ; 24 C, L. J. 110. 
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civit that the Indian Legislature in enacting the Indian Trústs Act (II of 
1932; 1882) deliterately exempted from its scope the rules of law appli- 
dary 


Monohar Mukherjee cable to Mussalman Wakf and Hindu religious endowments. But 
Bhupendra Nath this decision of the Judicial Committee is still more important for 
t Mukherjee, the purposes of the questions which we are now considering, because 

Mukerji, Fe in it a definite pronouncement was made, as will appear from the 

TES portion of the decision quoted above, that so far as religious institu- 
tions are concerned they possessa juristic capacity and gifts are 
made to them eo nomine and the persons who are heads or superiors 
of the institutions have ample discretion in the application of the 
funds of these institutions subject to certain obligations and duties 
“governed by custom and usage, and that in the case of a gift directly 
-made to an idol ora temple the seisin to complete the gift is neces- 
sarily completed by human agency, and that the manager or the 
custodian of the idol of the institution is in almost every case 
given the right to a part of the usufruct, the mode of enjoyment 
and the amount of usufruct depending again on usage and custom. | 
“This pronouncement clearly shows that the idea of a manager or 
custodian of the idol or its endowed property having a right to a 
part of its usufruct, far from being repugnant to the Hindu notion 
of a religious endowment, is but a normal feature of it. 

In Vidya Varuthi's case (supra) (1), their Lordships referred to 
certain Madras cases which, though they are not cases of gift.to 
idols, have brought this feature of Hindu religious endowments 
prominently to relief and are, therefore, not wholly irrelevant. To 
some of these anda few others I shall now refer. In Sammantha 
.Pandara v. Sellappa (2) it was observed :—“The property is in 
fact attached to the office and passes by inheritance to no one 
«who does not, fill the office. IJtisin a certain sense trust property ; 
‘itis devoted to the maintenance of the establishment, but the 
superior has.a large dominion over it and is not accountable for 
its management nor for the expenditure of the income, provided 

“he does not apply it to any purpose other than what may fairly 
-be regarded as in furtherance of the objects of the institution * * * 
We do not of course mean to lay down that there are not 
Mathams which may have been established for purposes other 
than those we have descrited nor that the property may not in 
-some cases be held on different conditions and subject to different 
-incidents. We have described the generality,of such institutions 
and the incidents of the property which is devoted to their 


(1) (1921) L. R.48 I. A. 302 ; 26 C. W. N. 537; L L, R. 44 Mad. 431, 
(2) (1879) I. L. R. 2 Mad. 175. 
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“maintenance.” In Gyana Sambaniha v, Kandasami (1) the 
Jearned Judges pronounced that the head of the institution held 
the Matham under his charge. and its endowment in trust for the 
Maintenance of the Math, for his own support, for that of his 
disciples and for the performance of religious and other charities 
in connection therewith according to usage. In the case of Vidya- 
“purna Tirtha Swami v. Vidyanidhi Tirtha Swami (2) Subrahmania 
Ayyar J. and Bhashyam Ayyangar J. in two very learned judgments 
and after an claborate examination of English Institutions which 
they conceived to be analogous to Hindu Mutts held that while 
‘the Dharmakarta or custodian of a temple is a mere trustee and 
has no beneficial interest in the endowment but occupies the 
‘fiduciary position of a mere trustee, in the case of Muths, though 
-there are idols connected therewith the worship of which is quite 
‘a-secondary matter and the principal purpose of such an institution 
“being the maintenance of a line of competent religious teachers, 
-the Swami or spiritual teacher or Acharjya is a real owner or 
“a life-tenant and not a mere trustee. [See in ‘this connection 
“Sreenivas Achariar v, Evalappa Mudaliar (3)\. Vidyapurna’s case 
‘(supra) (2) was considered to be in conflict with the two earlier 
-ones cited and accordingly a reference was made toa Full Bench 
sin the case of Kailasam Pillai v. Nataraja Thambiran (4). Two 
of the Judges consituting the Full Bench held that the incidents 
‘attaching to the properties of the endowment depended in each 
case upon the conditions on which they were given or which might 
‘be inferred from long continued and well-established usage and 
custom of the particular institution and it is on them that one could 
‘say whether the head of the Math was a trustee or a life-tenant. The 
third Judge Sankaran Nair J. pointed out that in the case of these 
Maths, “Any surplus that remains in the hands of the Pandara 
Sannadhi, he is expected to utilise for the spiritual advancement 
‘of himself, his disciples or of the people. He is not accountable 
‘to any one and is not bound to utilise the surplus. He may leave 
“it to accumulate.” And the learned Judge also observed: “It 
is also true in my opinion that he is under a legal obligation to 
‘maintain the Aath, to support the disciples and to perform certain 
ceremonies which are indispensible. That will only bea charge 
“on the income in his hands and does not show that the surplus is 


not at his disposal. In the absence of evidence to the contrary 
Gene 
(1) (1887) I. L. R. ro Mad. 375. (2) (1903) I. L, R. 27 Made 435. 
(3) (1922) L. R. 49 I. A. 237 ; 36 C. L. J. 524, 
(4) (1909) I. L. R. 33 Mad. 265. 
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the Pandara Sannadhi as such is nota trustee. He is not also a 
life-tenant for the reasons already stated.” In Muthusamiar v. 
Shree Shree Mathanithi Swamiyar (1), Miller J. said that a 
Mathathipathi (head of a Math) being the owner of an inheritance, 
is not a tenant for life but is in the position of one who, though 
in certain sense is owner in fee simple, yet in many respects, has 
the powers of a tenant for life; and Sadasiva Ayyar J. observed” 
that the position of a Afathathipatht is neither that of an absolute 
heir as he cannot ordinarily alienate the corpus nor that of a mere 
tenant for life as he represents fully the ownership of the matam 
properties for certain purposes, and is therefore in many ways 
analogous to that of the estate of a Hindu female heir to a male’s 
estate. Another case referred to is the case Sattanatha Bharati 
v. Saravanabagi (2), in which a village had been granted to the 
head ofa Gossami Mutt to be enjoyed from generation to genera- 
tion and the deed of gift provided that the grantee was to improve 
the Mutt, maintain the charity and be happy ; the office of the head 
of the Mutt was hereditary ; and from usage it was found that the 
trusts of the institution were the upkeep of the Mutt, the feeding of 
pilgrims, the performance of worship, the maintenance of a water 
shed and the support of the descendants oi the grantee. Muttusami 
Ayyar J., Best J. concurring, observed as follows: “The evidence 
does not show that in each generation the village was divided 
subject to the obligation of contributing to the cost of maintain- 
ing the charities, or that any portion of the village was specially 
set apart as trust property and the rest as partible property as 
would ordinarily be the case if the village were granted for the 
personal benefit of the grantee and his heirs subject to the fulfil- 
ment of certain trusts annexed to the grant. The conclusion to 
which we come is that the village was granted as an endowment 
for the Mutt and the charities connected with it, and that what 
might remain after due execution of the trusts was intended to 
be applied to the maintenance of grantee or his descendants. 
**%.* The Subordinate Judge considera that only money pay- 
ments should have been made and no lands ought to have been 
allotted. We do not concur in this opinion ; whether maintenance 
is provided by an assignment of land or paid in cash from time 
to time, there is no difference in principle, provided the allotment 
is purely by way of providing maintenance.” — 

The cases referred to above deal exclusively with the position 
of the superior ofa Mah in relation toits endowment. But their 


(1) (1913) I. L. R. 38 Mad. 356. (a) (1893) 1. L. R. 18 Mad, 266, 
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Lordships in Vidya Varuthis case (1) (supra) also referred to 
certain other decisions respecting the powers of the managers of 
religious institutions generally. Amongst them one was the case 
of Mahomed y. Ganapati (2), in which Shephard J. (Muttusami 
Ayyar, J. concurring) held as regards the Dharmakarta of a temple, 
that he does not derive his title from his predecessor and is not 
bound by his acts and that “subject to the law of limitation the 
succesive holders of an office enjoying for life the property attached 
to it are at liberty to question the dispositions made by their 
predecessors.” In support of this proposition the learned Judge 
relied upon Papaya v. Ramana (3) (lands attached to and forming 
. the emoluments of the office of a hkarnam), Jamal Saheb v. 
Murgaya Swami (4) (lands attached to a Math but forming the 
service emolument of the janaam or presiding ngait pricst of the 
Math), and Madho Koery vy. Tekait Ram (5) (lands appertaining to 
a ghatwak mehal). 

These cases sufficiently show that some amount of personal 
interest, wherever it is permissible either by the terms of the grant 
„or by custom or by usage of the institution has never been regarded 
as militating against the essence of a Hindu religious endowment. 
. Indeed such a position is not merely not in conflict with but, on 
the other hand, isin entire conformity with Hindu notions. The 
religion of the Vedas differs widely from the present popular 
religion of the Hindus and the forms of worship that prevailed 
in the Vedic age were also widely different from those prevailing 
at present under popular practice. Max Muller says: “The 
.teligion of the Vedas knows of no idols, The worship of idols 


in India is a secondary formation, a later degradation of the more ` 


primitive worship of ideal gods.” Dr. Bollensen is prepared to 
question the correctness of this assertion on the ground that the 
texts of the Vedic hymns ‘contain clear reference to images of the 
gods. But as Pandit Prannath Saraswati has pointed out, “It 
is not necessary to enter into any detailed evamination of these 
texts, but it will be sufficient to say that they do not necessarily 
and irresistibly lead to the desired conclusion, but are quite 
susceptible of the meaning, quite in harmony with the traditions 
of oriental commentators and, with the opinion deliberately ex- 
_ pressed by so eminent an authority on the Vedas as Max Muller, 
The gods are described in the hymns with many human attributes, 


(1) (1921) L. R. 481. A. 302; 26 C. W. N. 537; 1. L. R. 44 Mad. 431. 
(2) (1889) I. L. R. 13 Mad. 277. (3) (1833) I. L. R. 7 Mad. 85. 
(4) (1885) 1. L. R. 10 Bom. 34. ` (5) (1882) I. L. R. 9 Cale. 411, 
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a necessity of the human mind and language,—but it does 
not necessarily follow thereform that images of these gods 
clothed in such human attributes were artificially prepared and 
worshipped.” (Tagore Law Lectures, 1892, page 36.) The 
learned Pandit bas said, however, that in later Vedic literature 
there is unequivocal evidence of the existence of images of 
gods and temples raised for their accommodation (iid, page 38). ` 


‘Another learned commentator on Hindu Law, Mr. J. C. Ghose, 


whose commentaries on Hindu Law have often been referred to in 
Indian decisions and were also relied upon by the Judicial Com- 
mittee in Vidyavaruthi’s case (sugra) (1) bas said, “It is only from 


‘the time of Buddha that we find mention of temples, monasteries, 


‘hospitals for men and Leasts and of endowments for religious and 
charitable purposes. * * * There were no images of Buddha 
during his lifetime. But after his death, the introduction of 
Tantrikism both in Buddhism and Hinduism led largely to the erec- 
tion of temples and setting up of images,” (Tagore Law Lectures, 


“1904, Vol. II, page 19.) Whatever might have been the exact forms 


of Hindu endowments at different periods of history, what Mr. 
Mayne appears to have said in his Hindu Law and Usage (para- 
‘graph 393) as their origin, namely that gifts to religious and charit- 
able purposes were naturally favoured by the Brahmins as they are 
everywhere the priestly class, can hardly be maintained. ‘It has been 
demonstrated by Hindu jurists of ‘eminence that the present system 
of Hindu endowments is the evolutionary product of the religious 
history'of the people from the most ancient times and its roots can 
be traced back even to the Vedas. Their genesis may be traced to 
a more natural source, that is ‘to say, the common feelings of human 
nature, namely charity, and the desire to acquire religious merit. 
The sages of yore made a distinction between Jskfa or sacrificial 


‘gifts and Purta or charity, and they said that the former led ‘to’ 


heaven and the latter to salvation (Jshtena lavatey Swarga Purtena ` 
moksham apnuat), and in that way placed charity on a higher foot- 
ing ‘than religious ceremonies and sacrifies. The distinction between 
religious and charitable endowments so far as the State and the 
‘Courts were concerned is of comparatively modern origin. In one 
of the cases already cited Vidyapurna v. Vidyanidhi (2), a -distinc- 


‘tion was drawn between temples and Mutts, it being held that the 
‘custodian of a temple is a mere trustee, the property being deemed 


vested in the presiding God treated as a juristic person, but the head 


(1) (1921) L. R, 48 I. A. 30a 26 C, W.N. 597; L L. R. 44 Mad, 431. 
(2) (1903) 1, L. R, 27 Mad. 435. : 
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of a Mutt is nota mere trustee but a “ corporation sole ” having an Civit- 

estate for life in the permanent endowments of the Mutt and an 1932. 


absolute property in the income derived from its offerings subject 

only to the duty of maintaining the institution. Jurists have pointed 

out that the idea of corporate bodies or “ corporation sole ” is not 
_, to be found in the Smritis, though in West and Bubler’s Hindu Law Mukerji, 5. 
: (see pages 185, 201, 553, 556) it is said that Hindu Law, like Roman coer 

Law and those derived from it, recognises not only corporate bodies 

with rights of property vested in the corporation apart from its indivi- 

dual members, but juridical persons or subjects called foundations 

[see also Manohar Ganesh Tambekar v. Lakhmiram Govindram 

(r)]. Unfortunately, in Courts which are familiar with doctrines of 

Western jurisprudence, Roman legal conceptions and English 

notions of trust permeated a good deal too freely into the law of 

Hindu religious endowments taking of course the expression to 

include charitable endowments as well. . 

Endowments and trusts were unknown in early times, and Yoga, 

which, according to the Mimansa, isthe parting of a thing that it 

might belong to the deity, was all that one cared for, offering it to 

the fire to which was entrusted the duty of carrying it to the gods 

after making them fragrant. Gifts to charities were made out and 

out. And as Mr. J. C. Ghose has observed, “ When this once 

universal practice of the fire fell into disuse, and images of deities 

came into vogue, the performance of their daily worship became an 

object which had to be secured by those who set it up. It was 

necessary to preserve the property dedicated and not to throw it to 

the fire, and endowments had to be created. But originally there 

were no trust deeds. Certain ceremonies were prescribed for making 

the offering or dedication, amongst which the pouring of a libation 

of water was indispensible among Hindus and Buddhists” (Tagore 

Law Lectures, 1904, Vol. II, page gr). In later times Hindu Law 

made property dedicated for pious uses, impartible. Of this reference 

is to be found in various texts and authorities which are found 

collected in Pundit Prannath Saraswati’s Hindu Law of Endowments 

(Tagore Law Lectures, 1892, pp. 177-179) and there is also: to be. 

found there a discussion as to the meaning of the expression Yoga 

Kshemam, in Manu IX, 219, about which there is a considerable 

conflict, some authorities maintaining that the expression indicates 

the notion of a fund for religious or charitable purposes and others 

denying that that is the meaning of the expression. It is unnecessary 

to go into the details of this controversy here. 
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Religious endowments or debutter are of two kinds—public and 
private. Ina public endowment the Celication is for the use or 
benefit of the public. But when property is set apart for the worship 
of a family god in which the public are not interested the endowment 
is a private one. Courts have given effect to results logically following 
from such a distinction. For instance, in Konwar Doorga Nath Roy 
v. Ram Chunder Sen (1), the Judicial Committee observed, “ When f 
the temple is a public temple the dedication may be such that the 
family itself could not put an end to it, but in the case of a family 
idol, the consensus of the whole family might give the estate another 
direction.” Chatterjea and Page JJ. in the case of Chandi Charan 
Das v. Dulal Chandra Paik (2), held that, in order to convert the 
absolute debutter property of a family Thakur into secular property 
it ig necessary that a consensus of all persons. interested in the 
worship of the deity including all the members of the family, male 
and female, should be obtained, but doubted whether Konwar 
Doorga Nath Roy's case (supra) (1) was not incompatible with the 


' true spirit that moves a pious Hindu to make such a debutter. And 


in Mr. Golap Chandra Shastri’s well-known book on Hindu Law 
(page 778) it has been cynically put, as a corollary following from 
this decision of the Judicial Committee, that ifall the members of 
the family renounce Hinduism and choose to throw the family god 
into the waters of the Ganges, and themselves enjoy its property, no 
outsider can raise any objection, the endowment being a private one. 
That the family god isnot so very helpless has, fortunately, been 
held by the Judicial Committee in Pramatha Nath Mullick v. 
Pradyumna Kumar Mallik (3). This distinction however is not to 
be found in the original texts of Hindu Law and isa distinction of 
comparatively recent origin, based no doubt on sound principle and 
necessitated presumably by change of social conditions. 

To find out the real incidents attaching to shebaitship one must 
investigate into the question as to what is the true effect of dedica- 
tion of property in Hindu Law. The principles underlying the dedi< 
cation are the same both in the case of institutions and in the case 
of idols though the details of the rituals are different and diverse. 
The two cardinal essentials are the Sankalpa or the formula of 
resolve, and the U¢sarga or the renunciation. By the dedication the 
donor divests himself of his proprietary rights absolutely, but so long 
as there is no appropriation of the property for the purpose for which 
it is dedicated there isan obligation on him to see to its preserva- 

(1) (1876) L. R. 41. A, 53; L L. R. 2 Cale. 341, 


(2) (1926) I. L. R. 54 Calc. 30 ; 44 C. L. J. 479, ; 
(3) (1925) L. R. 52 I. A. 245; L L. R. 2 Cale. 809 ; 41 C. L. J. 541. 


Vout. LVL] . HIGH COURT. 


. 
tion, and accordingly a corresponding right of control so long as the 
property itself exists. The erudite scholar Mandalik in his Hindu 
Law, Appendix II, page 337, on public charities says thus :— 

“The repair and control of the things thus dedicated, and the 
ownership of which has been renounced, generally vest with the 
- yenouncer according to tbe usage of the country. Mitra Misra in the 

Viramitrodaya, Vyavahaialbyay in discussing the ownership remarks 
as follows: — ‘ 

“But ownership, so far as protection is concerned, does exist in 
the donor even when his ownership, consisting of the power of dis- 
position at pleasure, has been withdrawn (by renunciation) until the 
final accomplishment of the purpose of the donor, who seeks a 
certain merit according to precepts (on gifts); for the act 
-imported by the word gift will not be complete until the owner- 
ship of another has arisen. The ownership will in this instance 
(exist) in the same way as (it does in) the case of substances 
‘sacrificed, lest sin arising out of the prohibitions about their 
“being touched by prohibited (animal or person) should stick (to 
the sacrifice). In this way, (f, e, on the above hypothesis), the 
possibility of a stranger appropriating (a thing given in the 
former case) and of the forbidding (an unclean touch) being 
precluded (in the latter case) will not arise, although the owner- 
ship of another (viz, the donee) has not arisen in the thing 
given. The practice of the learned too, in both cases in respect 
of protection is based on that (limited kind of ownership which 
bas been referred to before).” 

“The above supports the usage of the country as to the 
dedicator’s rights in regard to a sort of guardianship over the thing 
dedicated.” ; 

The dedicator no doubt gives up all his rights, so much so 
that in the case of a tank which is dedicated some say that the 
water which has been renounced should be given up by the 
renunciator and not used by him, like the agneya purodasa (a 
certain portion of the boiled sacrificial rice), but others say that 
since the renunciation has been in view of all beings including 
himself, and therefore he is one of the objects indicated, the non- 
‘inclusion of one’s self would lead to his love for the work being 
lost and therefore he should use the water; and the same is the 
‘case with fruits produced in a renounced grove. (Jdid, page 336, 
quoting Mayukha). As regards an idol after it has acquired 
existence as a juridical personage the Sankalpa or the resolve makes 
the deity himself the recipient of the gift, and the Uésarga divests 
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% . 
the donor of his proprietorship ; though by judicial decisions it is 
now settled that the principle of Hindu Law which invalidates 
a gift other than to a sentient teing capable of accepting it, does 
not apply to a bequest to trustees for the establishment of an image 
and the worship of a Hindu deity after the testator’s death and it 
does not make such a bequest void [see Bhupati Nath Smrititirtha 
v. Ram Lal Maitra (1)]. Deeds not being in use, it was one form 
of dedication that applied to all endowments, public and private, 
the effect whereof was to transfer the property dedicated from the 
donor to the donee, the deity. But this analogy of a human 
transfer need not be carried too far, for the deity is not in need of 
property, nor does it hold any : what is given to the deity becomes 
available to all. 

_ The deity is the recipient of the gift only in an ideal sense ; 
the dedicated property belongs to the deity in a similar sense ; 
in reality the property dedicated is in the nature of an ownerless 
thing. In ancient times except in cases of property dedicated to 
a brotherhood of Sanyasis all endowments ordinarily were admi- 
nistered by the founder himself and after him his heirs. The 
idea of appointing ashebait is of more modern growth. When a 
Hindu creates an endowment, its management is primarily in 
him and his heirs, and unless he appoints a shebait he himself 
fills that office and in him rests that limited ownership—notwith- 
standing that, on the one hand, he is the donor and, on the other, 
the recipient on behalf of the deity, the juridical person—which 
has to be exercised until the property offered to the deity has been 
suitably disposed of. The true principle of Hindu Law is what is 
mentioned in the Chhandogya Upanishada, namely, that. the 
offerings to the gods are offerings for the benefit of all beings 
(Chap. 5, P. 24, K. 2-5). And Raghunandan has quoted a text 
of Matsya Sukta which says, “Having made offerings to a God 
the sacrificial fee also should be given tothe God. The whole 
of that should be given to a Brahmin, otherwise it is fruitless.” 


In the distribution of prasad and matters of that character, the- 


shebait has in practice a very large discretion. The discretion 


‘must necessarily from the very nature of things be much larger 


in the case of a private than in the case of a public debutter. 
This idea of limited ownership is the essence of the position of the 
manager or custodian of a dedicated property, by whatever name 
he may be called. That this idea is the only basis on which deci 


„sions of the highest authority as regards the rights and powers of 


(1) (1909) I. L. R. 97 Cale. 128 (F. B.} ; 10 C. L. J, 128. 
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shebaits may be justified will be seen hereafter when some of these 
decisions will be referred to. 

But before referring to these decisions it will be convenient to 
deal with an argument which has been put forward on behalf of 
the appellant and which has got to be very carefully considered. 
The argument is that under Hindu Law property is either Bhu 
(land), Nibandha (translated as corrody) and Dradya (thing), that 
slaves inasmuch as they go with land are classed with Bu which 
is land or immovable property, that Dradya is movable property, 
and certain hereditary offices carrying emoluments are classed 
under NMibandha ; but that the office of a shebait which carries 
no emolument at all cannot be classed within the category of 
Wibandha. Certain texts from Jagnavalkya and Dayabhaga were 
cited in support of this contention, and some cases also have been 
referred to. The cases may be dealt with first. In Keshab Vat 
v. Bhagirathibai (1) which was a suit by the widow of one of the 
descendants of the grantee of a Varshanam or annual allowance 
paid from the Government Treasury for the performance of religious 
service in a Hindu temple to recover the arrears due to her hus- 
band’s branch of the family from another descendant who had 
received the whole stipend, all that was decided and has any 
bearing on the question before us was that by the usage of the 
family the duties of the office had been performed in rotation and 
the stipend distributed amongst the descendants of the grantee 
in certain fixed proportions and that it was not competent to the 
defendant to raise the question of non-divisibility of the Varskanam. 
Th aij Manor v. Desai (2), it was held, following Maharana 
Fatesinghji v. Desai (3), which was the case of a foda giras hak 
and was good law till then, that where akak is not charged upon 
or payable out of land, a suit for its recovery must be brought 


within 6 years from the last payment made on account of it The 


kak in that case was a pagdi allowance which was not payable out 
of land. The question in that case was whether the Aak was 


‘money or immovable property for the purposes of limitation 


prescribed by Act XIV of 1859. In Krishnabhat v. Kapabhat 
(4), a similar question of limitation arose’and it was held that in 
a suit between Hindus the office of hereditary priest to a temple 
though not annexed to or held by virtue of ownership of any land, 
yet being by Hindu Law classed as immovable property should 
be held to be immovable property within the meaning of the Limi- 


(1) (1865) 3 Bom. H.C. R. 75. (2) (1869) 6 Bom. H. C. R. 56. 
(3) (1867) 4. Bom. H. Ç. R. 189 (4) (1869) 6 Bom. H. C. R. 137. 
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tation Act. The authorities in the shape of Sanskrit texts cited 
before us on behalf of the appellant are referred to in the judg- 
ments of Couch C. J. and Gibbs J. in that case. In Balvantrav 
v. Purshotam (1), a similar view was taken as regards fees payable 
to the incumbent of an hereditary office of a village Joshi. The 
case was decided by a Full Bench over which Westropp C. J. 
presided and the meaning of the term immovable property as’ 
used in Hindu Law was elaborately discussed by him. In Gowin- 
ment of Bombay v, Goswami Sri Giridharlalji (2), it was held 
that in considering with reference to prescription whether an 
allowance not being incidental to hereditary office is or is not 
immovable property the Bombay High Court had generally followed 
the test,—“Is or is not the allowance a charge “upon land or 
other immovable property?” In all these cases the subject matter 
was brought within the meaning of the word “Widandha,” which 
in Hindu Law ranks with immovable property. The subject matter 
of these cases, however, were either allowances or hereditary 
offices to which emoluments are attached, Maharana’s case (supra) 
(3) went up to the Judicial Committee (4). It was heard in 1873 
after all the aforesaid cases of the Bombay High Court had been 
decided and their Lordships observed thus :— 

“Whether a Zoda giras hak te Nibandha within the strict sense 
of that term is, in their Lordships’ opinion, a question not free from 
doubt. The original text of Yajnavalkya, which is the foundation 
of all the other authorities cited by Westropp, C. J. implies 
that the subject rendered by the word ‘corrody’ in 2 Colebrookes 
Digest, BK. II, V. 34, is something created by royal grant. This, 
too, is included in Professor Wilson’s definition of Misandha. 
That the word in the subsequent glosses on Yajnavalkya’s text 
is used in a wider sense may be due to the want of precision, 
for which Hindu commentators are remarkable. It is, however 
unnecessary to consider this point, because their Lordships are 
of opinion that the question whether a Zoda giras hak is an interest 
in immoveable property within the meaning of Act XIV of 1859 is 
one which ought not to be determined by Hindu Law.” 

Subsequent to the- decision of the Judicial Committee quoted 
above, a question of limitation again arose in the Bombay High 
Court in connection with an annuity granted by a Hindu Sovereign, 
the Peshwa, to a Hindu temple which was not madea charge 
upon the land. The two learned Judges in that case differed in. 


(1) 71872) 9 Bom. H. C. R 99. (a) (1872) 9 Bom, H. C. R. 222. 


(3) (1867) 4 Bom. H. C. R. 189. 
(4) (1873) 13 B. L. R. asiaa) iL. R.I A, Sup. 34; at W. R. 178, 


Von. LVI] HIGH COURT: 4 


their interpretation of the observations of the Judicial Committee 
in the aforesaid case. Sargent J. was of opinion that the question 
should be determined upon the meaning of immovable property 
as understood in Hindu Law notwithstanding the decision in 
Maharana’s case (supra) (1), while Melville J. took a; contrary view. 
, This difference does not concern us. But Sargent J. held that it 
is the fixed and permanent character of the allowance, from what- 
ever source derived, which by Hindu Law entitles it to rank with 
immovables and if the grant could be deemed to be one in perpe- 
tuity and the fund out of which the perpetual allowance was 
derived forms a permanent source the allowance has all the charac- 
teristics of permanency and durability which is essential to bring 
it, according to Hindu Law, within the term immovable property. 
He held that such allowances came within the meaning of the word 
Wibandha, Melville J. referred to the proposition laid down by 
the Judicial Committee in Madarana’s case (sufra\(t)...... “ Their 
Lordships think that the applicability of particular sections of this 
general Statute of Limitation must be determined by the nature of the 
thing sued for, and not by the stats, race, character, or religion 
of the parties to the suit.” And then observed—“ But there may 
be cases in which the test prescribed by the rule fails or is very diffi- 
cult of application; and then will come in the operation of the 
exception to the rule and it may become the duty of a Court to 
seek for guidance in some arbitrary definition contained in the 
religious law of the claimant. Conspicuous among such cases (and, 
indeed, it is the only case in which the Judicial Committee has 
expressly approved of the application of the exception) is an 
instance of a hereditary office in a Hindu Community incapable 
of being held by any person nota Hindu. It is clear that this is 
a kind of incorporeal hereditament which it would be very difficult 
to classify with reference to the connection of a particular heredi- 
tary office with land. Such a classification may be possible in rare 
instances in which questions regarding hereditary offices or dignities 
may arise in England (Co. Litt zo a); but the multiplication of 
hereditary offices of every description is a peculiarity of Hindu 
communities, and most of them are of such a character that it 
would be scarcely possible to say whether they savour of the reality 
or not. In every considerable Deccan village there are at least 
twelve such offices, and a Court might well find it impossible to 
determine, upon general principles and without reference to Hindu 


(1) (1879) 19 B. L., R. a54 (268); L. R. I. A. Sup. 34. ; a1 W. R. 178. 
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Law, whether the office of a hereditary blacksmith, potter or astro- 
loger is or is not immovable property.” 


With all deference to the argument based on the authority of 
these cases I must say I do not see that such an argument leads 
us anywhere. Assuming that a hereditary office to which no 
emolument is attached or to which no emolument arising out of 
land is attached is not Mibandha under the Hindu law and so, om 
that ground, is not immovable property under that Law, what has 
yet to be considered is whether the right of a shebait is property. 
in the sense in which property is understood in Hindu Law. 

Macnaughten in his Principles and Precedents of Hindu Law, 
Vol. I page 1, says,—“ Property according to the Hindu Law is 
of four descriptions, real, personal, ancestral and acquired. I use 
the term real and personal in preference to the terms movable 
and immovable, because although the latter words furnish a more 
strict translation of the expression in original yet the Hindu Law 
classes amongst things immovable, property which is of an opposite 
nature, such as slaves and corrodies or assignments of lands.” He 
has quoted Jagannatha, Digest Vol. II, where it is said, following, 
the Nyaya doctrine, that “ownership is a relation between cause 
and effect, altached to the owner who is predicated of a particular 
substance, and subsisting in the substance by connection with the 
predicable.” An unlimited or an unrestricted power to deal 
with or of disposal over the thing is not necessarily an incident 


‘of the right to property in Hindu Law. On the other hand, as 


Strange in his Elements of Hindu law, 1825 Edition, Vol 1, 
page 14, has pointed out,—‘ The principle that seems to pervade 


the Hindu Law is that all property is held in trust not for the 


exigencies of the State merely, but for those of.a man’s family, in 
so much that proprietary right cannot be said to be inherent in a 
Hindu, but with considerable limitation and restriction.” Though 
the element of limitation or restriction is carried to a greater degree 
in the case of that kind of right which the head of an endowment ` 
or a shebait exercises over endowed property, the right is none 
the less a kind of property, which the Hindu Law, as far as may 
be gathered, has never refused to recognise. Whether a restricted) 
ora wider meaning should be given to the word “ Nibandha” is a 
matter which we need not enquire into, for on that point opinions: 
differ and differ very considerably. But I can find no authority: 
for the proposition that the limited ownership which a shebait in 
ordinary cases exercises over debutter property. is not property in 
the eye of Hindu Law. On the other hand there is ample autho- 
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- rity the other way.’ In Elberling’s Treatise on 1 Inheritance, page 96, 
` paragraph 205, it is said :— < 

“Privileges and rights belonging to the family are generally 
heritable and divisible amongst the heirs, like other property. 
‘Endowed lands and property given to pagodas, Thakoors, or 
-for other religious and public purposes are not heritable, as the 
“property belongs to the Debta of the institution } such property 
cannot therefore be divided, and if a division has been made, it is 
void. But the surplus of the income, after all proper and necessary 
` expenses have been defrayed may be divided by the heirs aco 
ing to their respective shares.” 

It has already been observed that the distinction between public 
and private debutter is a thing of comparatively modern growth, 

In Strange’s Hindu Law, 1825 Edition, Vol. II, page 302, is 
to be found the opinion of Mr. Colebrook :—“ The hereditary 
- privileges of the family, with the income arising from them, are 
-divisible amongst heirs like other patrimony, under the general 
rules of inheritance: At most of the religious establishments of 
the Hindus, and at their great temples, the various offices attached 
to them are considered as hereditary, together with perquisites 
belonging to them.” ‘ 2 

The question as to what is the nature of the rights which the 
founder of a religious endowment or his heirs are competent to exer- 
cise over the property of the endowment appears to have been can- 
| vassed in some of the earlier decisions of this Court, e.g., Zhe Elder 
Widow of Raja Chutter Sein v. His Younger Widow (1); Jagat 
Chunder Sein v. Kishwanand (2); Radka Bullab Chandra v. 
Juggat Chunder Chowdree (3); Kessnanund v. Nursing (4). Not 
much essistance can be derived from the decisions in these cases. 
In Radha Bullab Chandra’s case (3) an investigation was seriously 
started to find out the exact nature of the rights, but eventually 
it came to nothing, because the opinions of the Pundits who were 
consulted were conflicting and the Court, suspecting that the 
` Hindu Law was entirely silent on the subject, preferred to decide the 
case under the Regulations and the previous Vyavasthas. In Kess- 
nanund’s case (4) it was observed that it was competent to persons 
-upon whom the management of lands dedicated to religious’ pur- 
‘poses devolved to separate by mutual consent and form distinct 
religious establishments and that it was no breach of the trust for 


(1) (1806) 1 Sel. Rep. S. D. A. 180. 
(a) (1814) 2 Sel. Rep. S. D. A. 126. | . 
(3) (1826) 4 Sel. Rep. S. D. A, 151. . (4) (1853) 1 Marsh. 485. 
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religious purposes, if the manager with the funds in his possession 
formed an independent religious establishment. It was said that 
such an act may have been an infraction of tbe rights of property, 


. but did not amount to the seizing of the subsistence of priests 


within the meaning of the text of Adi Purana cited in Colebrooke’s 
Digest, Book 2, Chapter 4, section 2, Article I—XXXVII. It was, 
otserved that the manager as skebait, may not have possessed an 
estate in the property of the original foundation sufficient to enable 
him to bind his successor by a gift but the question between his 
successor on the gudee and the shebait of the newly formed establish- - 
ment was a mere question of property. 

The decision last mentioned, in my opinion, sufficiently negatives 
the contention that shebaitship in Hindu Law isa mere office and 
no property and on the other hand sufficiently establishes that 
having regard to the rights which ordinarily attach to the cflice of a 
shebait, the office and the property of the endowment go together 
and that when it is a question between two persons one claiming and 
the other disputing aright to be the hea the question is a ques- 
tion of prorerty. 

To pass on to later ceses. A suit for the partition of the right to 
perform the religious services cf an icol has always bcen regarded as 
a suit for partition of property. Couch C. J. in the case of, Mifta 
Kunth Audhicarry v. Neerunjun Audhicarry (1), said :—"I think that 
the reasons for which it has here been held that one of several jcint 
owners of property is entitled to a partition apply to this case. The 
circumstance that it is a right to perform the worship of the idol is 
not one which Ceprives any of the joint owners of the right to a par- 
tition, and compels the Court to say that they shall be obliged to 
perform the service jointly, and to undergo the many inconveniences 
which might arise frem such a state cf things.” Another passage 
from the judgment of Couch C. J. in this case has teen quoted with 
approval by the Judicial Committee in the case of Pramatha Nath 
Mallik y. Pracyumna Kumar Mallik (2). It runs thus =“ The suit 
is founded upon the right cf the plaintiff, as one of several owners of 
this which may be Cescribed as property, to a partition. No doubt, 
the plaintiff is entitled to that.” The religious office itself of course 
cannot ke the object of sale, and jewels and other materials used in 
religious worship, to custody of which the alleged vendor is entitled 
and to tke careful custody of which he is bound, are by all systems 
of law and by the Hindu Law more emphatically than by any other, 


(1) (18474) t4B. LR 166. 
(2) (1925) L. R, 52 I. A. 245; I. L R. §2 Cale, 809; 41 C L. J. 551, 
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absolutely extra commercium. See Raja Varna Valia y. Kottayath 
(1). In the absence of custom or usage to the contrary aright of 
management of a religious or charitable endowment ora religious 
office attached toa temple or any other endowment cannot be 
alienated by the holder. See Raja Varma v. Rabi Varma (2), and 
other cases cited at page 189 inthe judgment of this Court in 
Mahamaya v. Haridas (3). But palas or turns of worship may be 
by custom heritable, divisible and bequeathable, the heir who inherits 
being male or female, and they may also by custom be transferable 
with certain restrictions, as in the case of the shrine at Kalighat where 
the custom of such transfer is confined to the cc-shebaits or the 
members of families to whom a shebait can give his daughter in 
marriage. See Mahamaya v. Haridas (supra) (3). It is the essence 
of a family endowment amongst Hindus that no intruder shall be 
permitted to intrude himself into the management of the endowment 
‘and on the death of a member who enjoys the right, without heirs, 
his right to a turn of worship and other privileges devolve on the 
other surviving members of the joint family Voor Das v. Chunder 
Sekhar Das (4). In ‘a family governed by the Mitakshara Law a 
person on his birth becomes entitled jointly as shebait of debutter 
property held by the family Ram Chandra Panda v. Ram Krishna 
Mahapatra (5). Gifts of shebaitship in favour of a cc-shebait has 
been recognised, Radharani v. Doyal (6), though this is not allowed 
except on the ground that sucha transfer is for the benefit of the 
endowment Gobinda v. Debendra (7). And in the case of Tripurari 
Pal v. Jagattarini (8), Lord Macnaughten spoke of a clause ina 
Will that he had to construe as meaning an absolute gift of the 
shebaitship, though the words in the Will were only these “My 
present begotten son Mukunda Murari will be shebait for the per- 
formance of the ceremonies.” His Lordship overruled the inter- 
. pretation which the High Court had puton the document that a 
right to shebaitship for life was meant and held that the absolute 
gift was not cut down by anything that followed. The right of manage- 
ment may form the subject-matter of a family arrangement and if the 
manager has taken its benefit the arrangement is upheld by the 
Court. Ramanathan Chetti w, Murugappa Chetti (9). The right to 
the office of a shebait may, no other difficulties standing in the way, 


(1) (1873) 7 Mad. H. C. R. aro. (2) (1876) L. R. 41. A. 76. 
(3) (1914) 20 C. L. J. 183. (4) (1865) 3 W. R. 152. 
(5) (1906) I. L. R. 33 Cale. 507. (6) (1920) 33 C. L. J. 141. 


- (7) (1907) 12 C. W. N. 98. h 
(8) (1912) L. R. 40 I. A. 37; 1. L. R. 40 Cale. 274 ; 17 C. L. J. 159. 
(9) (1906) L. R. 39 I. A. 139 ; I, L. R. 29 Mad. 283 ; 4C. L. J. 189. 
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for all practical purposes ke acquired by adverse possession. “Asan 
-instance of this may be cited the case of Jagannath Das v. Bir 
bhadra-Das (1), ‘which was a suit to oust a shebait from his office 
the appointment to which had, been made by nomination and in 
which Prinsep and Banerjee JJ. held that if no suit is brought within 
the period prescribed by Art. 120 of Sch. II to the Limitation Act 


‘the shebait would by reason of his holding the office for that period 


acquire a complete title for the purpose of any litigation, or anything 
connected with affairs of the endowment. The right to the land such 


“asa shebait-has is only secondary to and dependent on his office and 
ifthe right to recover the office is barred the right to recover the 


land is also barred : Zammirasu v. Pantima (2); Kidambi Raghava 
Chariar v. Tirumalai Asari (3). Itis in the shebajt ‘and notin the 


‘idol that the right of suit, in respect of the endowed property vests 


and he it is whose minority counts for the purposes of the law of 
limitation Maharaja Jagadindra Nath Ray v. Rani lemania 
Kumari (4). r 

Broadly speaking there are three kinds of endowments that may 


‘be had in respect of a private debutter; (1) where the whole pro- 


petty and its income are directed to the idol; (2) where properties 
are dedicated to the idol but a portion;of the usufruct is given to the 
beneficiaries including the shebait; and (3) where the secular pro- 


` perty is charged with the expenses of the worship of the idol. The 


extent of the right which a shebait enjoys in respect of each of ithese 


‘classes of endowment is different, but I venture to think that the 


nature of the right in respect of all these classes is fundamentally of 
the same character. In some cases he has a larger discretion than 


‘in others, and in some cases again he has also a proprietary right to 


the, usufruct or a part of it upon the very terms of the endowment 
which he has not got in others ; but irr all such cases he has, as such 
shebait, ‘certain rights of a limited character in the endowed property. 


“It is not quite easy in all cases to determine within which of the 


three Classes aforesaid the endowment falls. . A gift may be ‘address- 


income “of certain E he should perform the oapel 


` Certain family idols; In such a case, if no provision for a-permanent 


‘arrdngement has teen made it may te inferred that there was. no gift 
express ór implied to the idols; see- Gopal Zall Set v. Purna 
Chandra Basak (5). Speaking of the. nature ot these private endow- 


(1) (1892) I. L.. R. 19 Cale. 776. |. (2) (1872) 6 Mad. H. C. R 301. 
(3) (1902) I. L. R, 26 Mad. 113 

(4) (1904) L. R. 31 I, A. 203; KA L. R, 3a Cale. 129, ~ i 
(5) (1921) L. R. 491, A. 100; 3C.L. J. 57: pea 
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ments, Sir Arthur Wilson in his judgment in the case of Maharaja 
Jagadindra Nath Ray v. Rani Hemanta Kumari (1), observed — 
“There is no doubt that an idol may be regardedas a juridical person 
capable as such of holding property, though it is only in an ideal 
sense that property is so held. And probably this isthe true legal view 


, When the dedication is of the completest kind known to the law. But 


there may be religious dedications of a less complete character. The 
cases of Sonatun Bysacke. Sreemuty Juggutsoondree Dossee (2), and 
‘Ashutosh Dutt v. Doorga Churn Chatterjee (3), are instances of less 
complete dedications, in which notwithstanding a religious dedication, 
property descends (and descends beneficially) to heirs; subject to a 
trust or charge for the purposes of religion. Their Lordships desire 
to speak with caution, but it seems possible that there may be other 
‘cases of partial or qualified dedication, not quite so simple as those 
to which reference has been made.” “But assuming the religious 
dedication to have been of the strictest character, it still remains that 
the possession and-management of the dedicated property belongs 
to the sebait. And this carries with it the right to bring whatever 
suits are necessary for the protection of the property. Every such 
right of suit is vested in the sebait, not in the idol.” Itis not 
the words of the deed of endowment but rather its effect that one 
has to construe in trying to find out to what extent the dedication is 
intended to be complete or absolute, and no fixed rule can 
be laid down as applicable to the construction of endowments. In 


‘a case in which there was no deed, namely, the case of Ram Prakas 


Das y. Anand Das (4), their Lordships said :—‘ But these rules, so 
to be inferred, must not in their Lordships’ view be inconsistent with 
or repugnant to the very nature and purpose of the endowment. ” 
For instance in the case of Jadunath Singh v. Thakur Siva Ramji 
(s), the Judicial Committee, while holding that the deed in that case 
should be read just as it appeared, observed: “If the income of 
the property had been large, a question might have been raised, in 
the circumstances, as throwing some doubt upon the integrity of the 
séttlor’s intention, but, as the entire income is only 800 rupees, it is 


` obvious`‘that the payment to these ladies is of the most trifling kind, 
“and certainly not an amount which one would expect in a case of 


this kind. * * * ‘There is, in the beginning, a clear expression 
of an intention to apply the whole estate for the benefit of the idol 


‘and the temple, and then the rest is only a gift to the idol sub modu 


r 


-(1) (1904) L. R. 31 I. A. 2035 h L. R.-32 Cale. 129. : F 


sa) (1859) 8 M. I. A. 66. (4) (1879) L, R. 61. A. 18a; I, L. R. 5 Cale, 438. 


(4) (1916) L. R. 43 L A. 73; 24C. L. J. 116; L L. R. 43 Cale. 707. 
(8) (1917) L. R. 44 L A. 187 ; 26 C. L. J. 309 (313-314). 3 
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by a direction that of the whole, which had already been given, part 
is to be applied for the upkeep of the idol itself and the repair of the 
temple, and the other is to go forthe upkeep of the managers, 
There was noreason why the disponer should not nominate the 
members of his family as his managers, and he has done so. And 
there is nothing in that which militates against the propriety of his 
earmarking acertain part of the money to remunerate them as 
managers so long as they should so continue.” Soin the case of 
Pande Har Narayan v. Surja Kunwari (1), their Lordships said that 
in determining whether the Will of a “ Hindu gives the testator’s 
estate to anidol subject to acharge in fivour of the heirs of a 
testator, or makes the gift to the idol achare upon the estate, 
there is no fixed rule depending upon the use of particular terms in 
the Will; the question depends upon the construction of a Will asa 
whole ; and that the circumstances such as that the ceremonies to be 
performed were fixed by the Will and would absorb only a small 
proportion of the total income may indicate that the intention was 
that the heirs should take the property subjectto a charge for the 
performance of the religious purposes indicated.” This case, in my 
opinion, is a clear authority for the proposition that notwithstanding 
a dedication in favour of an idol of an entire estate a reservation of 
a portion of the income of the endowed estate for the remuneration 
of the manager will not invalidate the endowment either as a whole 
or as to the extent of the income so reserved. So also, it has been 
held by the Judicial Committce in the case of Ganendranath Das v. 
Surendranath Das (2), that a provision for the ‘resilence of the 
shebait in a part of the endowed property set apart for the family 
idols is a perfectly valid and reasonable provision. In an unreported 


judgment of this Court cited in Mr. J. C. Ghose’s Hindu Law, 


Vol. 1, page 936, Banerjee J. said, on a construction of a grant, that 
though “ it is true that the grant in one place says that the village is 
made debutter property of the idol, and though it is also true that 
the document further provides that ifit is discovered that the grantee 
is neglecting the seda he will be dismissed, when one looks at the 
substance of the thing one finds that the enjoyment of .the usufruct 
is left with the grantee and his successors and so the property was 
held to be the property of the grantee and his successors subject to 
the performance of certain duties.” That even though a grant is 
not a personal grant but one primarily intended for the maintenance 
of a religious endowment, there can be a beneficial interest in the 
grantee and his heirs by whom the endowment is administered is 


(1) (1921) B. R. 48I. A 144. (2) (1920) 24 C. W. N. 1026, 
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sufficiently recognised in the following decisions :—Kolandi v, 
Sankara (1) ; Rupa Jagshet v. Krishnaji Govind (2); Bishen Chand 
Basawat v. Nadir Hoessein (3) ; Bhuggobutty Prossnno Sen vw. Gooroo 
Prosonno Sen (4); Mahim Chandra Sarkar v. Hara Kumari Dasee(5) 
and other c2ses too numerous to mention. Of course, if there are spe- 
cific trusts the shebait will have to carry them out to the letter, or if 
any specified amounts are to be spent for some particular items of 
worship they too have to be spent in the manner directed ; but if the 
only provision is that the worship is to be carried on, the shebait, so 
long as he does carry them onin accordance with the usage of the 
particular debutter or such custom as may have attached thereto 
and has not committed acts which may amount to maladministration 
or mismanagement, must naturally have a very large discretion as to 
what to spend and in what way. The expenses to be incurred must, 
of course, be consistent with the dignity of the cndowment. The 
deity would not take or consume anything ; and to take an extreme 
case of offering the income to the worship of the deity, the shebait 
distributes it amongst the beneficiaries; there is hardly any reason 
to say that he has not discharged his duty. This is why in the case 
of family endowments of the present nature it has sometimes been 
said that an account from the shebait is impossible. An idea of the 
extent to which shebaits can think of going-may well be gathered 
from what was claimed on behalf of the shebaits of a public endow- 
ment in the well-known Dakor case Manshar Ganesh Tambekar v. 
Lakhwiram Govindram (6) and was fortunitely overruled:by West J. 
though on the analogy of the law of trusts. I am not suggesting for a 
moment that the decision is not absolutely correct even apart from 


‘the law of trusts, but only quoting an extract from the judgment to 


show the character of the claim :—“ The defendants take the position 
that they, as a body, are the owners, for all secular purposes, of the 
idol, whom, in the spiritual sense, they serve. The offerings made at 
the shrine, the cattle, and even the land presented by devotees are, 
they assert, their property free from any secular obligation, as none 
has ever in practice or in the intention of the donors been annexed 
to the gifts by which religious merit was sought and gained. They 
hold the property thus acquired, and have for centuries held it, as 
a sort of sacred guild, with hereditary succession to the several 
members. Itis not held on any trust for the support of ceremonies 
or with any obligation annexed to it that can be enforced in a 
(1) (1881) I. L. R. 5 Mad. 302. (2) (1884) 1. L. R. 9 Bom. 169. 
(3) (1887) I. L. R. 15 Cale: 329 (339) ; L.R. 1g LA. 1. 


(4) (1897) 1. L. R. 25 Cale. 112. 
ELUR pO (6) (1837) I. L. R.*12 Bom. 247. 
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CINA, secular Court. The duty of providing a regular worship for the deity 


. 1932, is of a purely moral kind, which they discharge merely to satisfy 
Monohar Mukherjee their consciences, only the nature and limits of which have never 
Ba a Ain been settled otherwise than by their own will and judgment.” I 

Mukherjee, should not, however, be understood as suggesting that even the 
Mukerji, 5, shebaits of a private endowment can ever be permitted to go so far. | 
i Nowhere have the duties of a shebait in his relation to the wor- 
ship of the deity been more vividly enumerated than in the judgment 
of Mookerjee J. in the case of Ramdbrahma Chatterjee v. Kelar Nath 
Banerjee (1). He says* :—'‘ We need not describe here in detail the 
normal type of continue 1 worship of a consecrated image—the sweep- 
ing of the temple, the process of smearing, the removal of the previ- 
ous day’s offerings of flowers, the presentation of fresh flowers, the 
respectful oblation of rice with flowers and water, and other like 
-practices. Itis sufficient to state that the deity is, in short, con- 
ceived as a living being anl is treed in the same way as the master 
of the house would be treated by his humble servant. The daily 
‘routine of life is gone through with minute accuracy; the vivified 
image is regaled with the necessaries and luxuries of life in due suc- 
-cession, even to the changing of clothes, the offering of cooked and 
-uncooked food, and theretirement to rest.” He is the manager of the 
idol’s properties and is the ministrant and custodian of the idol itself 
-“The person founding a deity, and becoming responsible for these 
duties is de facto and in common parlance called shebait. This res- 
ponsibility is, of course, maintained by a pious, Hindu either by the | 
personaljperformance of the religious riles or—as in the case of 
Sudras, * * * by the employment of a Brahmin priest to do so on 
his behalf. Or the founder, any time before his death or his succes- 
sot likewise, may confer the office of shebait on another.” Pramatha 
Nath Mullick v, Pradyumna Kumar Mullich (2). Appointed by the 
founder of the endowment in whom and whose heirs all these duties 
lie he is but an “attorney” and not unhappily is that word used 
inthe Will that is under consideration. As was said by Lord 
-Hobhouse in Greedkareejee v. Rumanlollji (3),—“ According to 
Hindu Law, when the worship of a Thakur has been founded, the 
shebaitship is held to be vested in the heirs of the founder, 
in default of evidence that he has disposed of it otherwise, or there 
has been some usage, course of dealing or some circumstances 
to show a different mode of devolution.” And as the Judi- 


(1) (1922) 26 C. L. J. 478. i 
(2) (1995) L. R. sal. A. 245; I L.R. 52 Cale. 809 ; 41 C. L. J. 551. 
(3) (1889) L. R. 16 I. A. r37; L L. R 17 Cale. 3 (20), 

* See p, 483—Rep. 
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cial Committee has pointed outin the case of Pramatha Nath 
Mullick v. Pradyumna Kumar Mullick (1); a similar principle 
appears in Jagannath Prosad Gupta v, Runjit Singh (2); Sheoratan 
Kunwari v. Ram Pargash (3); and Jai Bansi v. Chattar Dhari 
Sing (4) (nem. con.) Peet Kunwar v. Chatter Dhari Singh (5). 
That this rule must, from the very nature of the right, be subject 
to the condition that the devolution in the ordinary line of descent 
is not inconsistent with or opposed to the purpose the founder 
had in view in establishing the worship is emphasised by the 
decision of the Judicial Committee in the case of Mohan Lalji y. 
Gordhan Lalji Maharaj (6). In the case of Ramanathan Chetti 
‘vy. Murugappa Chetti (7), in which the office of manager of a 
Hindu temple was vested by inheritance in eight male descendants 
of the last holder by his two Wills, four by each, Lord Macnaghten 
said :—“The manager of the temple is by virtue of his office the ad- 
ministrator of the property altached to it. As regards the property the 
manager is in the position ofa trustee. But as regards the service of 
the temple and the duties that appertain to it, he is rather in the 
position of the holder off an office or dignity which, may have been 
originally conferred on a single individual, but which in course of 
time, has, become vested by descent in more than one person.” It 


has now been held by all the Indian Courts that when the shebait- . 


ship does revert to the heirs they have the right to nominate a fresh 
shebait, presumably on the ground that the right of nomination is 
appurtenant to the right of management [see Boidys Gouranga Sahu 
v. Sudevi Mata (8)]. Where, however, a course of devolution has 
been proved which makes it certain that the usage has not been 
according to the ordinary rules of Hindu Law a plaintiff seeking 
to be declarei a shebait cannot succeed under such rules.[Srimati 
Janaki Debi v. Sri Gopal Acharjya (9).] 


Shebaitship in its true legal conception involves’ two ideas ; 
the ministrant of the duty and its manager; itis not a bare office 
but an office together with certain rights attached to it, A  shebait’s 
position towards the debutter property is not similar to that in 


(1) (1925) L. R. sal. A. 245; L L. R. 52 Calc, 809 ; 14 C. L. J. 551. 
(2) (1897) I. L. R. 25 Calc. 354. 

(3) (1896) I. L. R. 18 All. 227. 

(4) (1870) 5 B. L. R. 181. (5) (1870) ; 13 W.R. 396. 
(6 (1913) I. L. R. 35 All. 283. 

(7) (1906) L. R. 33 I. A. 139 ; IL. L. R. 29 Mad, 283; 4C. L. J. 189. 

(8) (1916) L L. R. 41 Mad, 612 (F. B). x 

(9) (1882) L. R. 101. A. 22; L L. R. 9 Cale. 766. 
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England of a trustee towards the trust properly, it is only that 
certain duties have to ke performed by him which are analogous 
to those of trustees. In Prossnno Kumari Debya v. Golap Chand 
Babu (1), their Lordships did not say that the powers of a 
shebait are in al respects the same as those of the manager of an 
infant heir as defined by Knight Bruce L. J. in Munocman Persaud 
Panday v. Musst Babose Munraj Koonweree (2); but only this 
that in this respect, namely, in respect of the power to bind the 
idols estate by making a loan, that such power was dhalogous 
tothat of the manager of an infant heir, And their Lordships 
further said, “It is only in an ideal sense that property can be said 
to belong to an idol; and the possession and management of it 
must in the nature of things be entrusted to some person as shebait, 
‘or manager. It would seem to follow that the person so entrusted 
must of necessity be empowered to do whatever may be required 
for the service of the idol, and for the benefit and preservation 
ofits property, at least to as great a- degree as the manager of an 
infant heir.” Sufficient bas already been said before to establish 
that the shebait deals with the property in his custody ‘or manage- 
ment as if he has some property though not the full rights of 
property ih it, the legal property vesting in the idol. Though he 
cannot aliénate the property of the deity ‘except for legal necessity 
he may create proper derivative tenures and estates conformable to 
‘usape: -Afaharanee Shibessouree v. Mothooranath (3) and an aliena- 
tion without necessity will enure only for the period of the tenixe 
of his office [.4dzixam Goswami v. Shyama Charan Nandi (4) ; 
Palaniappa Chitty v. .Detvasikamony Pandara (5); Vidya Varuthi 
v. Balusami (6) as though he were a limited owner. It is in him 
and not in the idol that the right of suit is vested and it is his 
minority that counts for the purpose of limitation : Maharaja 
fagadindra Nath v. Ranee Hemanta Kumari (7). In the case 
of ‘Gossamee Sree Sree Greedhareejee v. Raman Lolljee (8), in 
which a person, as plaintiff, claimed to be a rightful shebait and 


as an incident thereto claimed the things which had been offered 


(1) (1875) L. R. 2. I. A. 145 ; 14 B. L, R, 450.. 

(a) (1856) 6 M. I. A. 393 (433). 

(3) (1869) 13 M. L A. 270. 

(4) (1909) L. R. 361. A. 148; I. L. R. 36 Calc. 1003 ; 10 C. L. J.284. 
(5) (1917) L. R. 44 L A. 147; L L. R. 40 Mad. 709 ; 26 C. L. J. 153. 
(6) (1921) L. R. 48 I. A. 302 (327); I. L. R. 44 Mad. 431. 

(7) (1904) L. R. 31 L A, 20371. L. R. 32 Cale. 129. 

(8) (1889) e. R. 161. A. 137; L L. R, 17 Calc. 3. 
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to the idol and the possession of a temple in which the idol had 
for some time been located, Lord Hobhouse said,—‘Even apart 
from the sixth and seventh paragraphs of the plaint, which expressly 
put forth his spiritual character as the foundation of his claim, 
the nature of the suit is for the proper conduct of Thakur’s worship, 
Tt rests quite as much on the right of the Thakur to have the con- 
duct of his worship and his own custody placed in the right hands 
as upon the personal rigbt of the plaintif to the property.” The 
endowment we are now considering was before the Judicial Com- 
mittee in the case of Peary Mohon Mukherjee v. Manohar Mukherjee 
(1), and the office of the shebait of this endowment was in that 
case described by their Lordships as an office made up of the 
close intermingling of duties and personal interest. Peary Mohan’s 
case (supra) (1) was one of the cases cited before the Judicial Com- 
mittee in the case of Srinidasa Chariar v. Evalappa Mudaliar (2), 
which was the case of the Dharmakarta ofa temple. Their Lord- 
ships said,—The position of Dharmakarta is not that of a shebait 
of a religious institution, or of the Mattan cf a Mutt. Those 
functionaries have a much higher right with - larger power of dis- 
posal and administration, and they have a personal. interest of a 
beneficial character. Inthe very learned judgments delivered in 

Vidyapurna v. Vidyanidhi (3), the distinction between these 
functionaries is explained.” 

Such being the nature cf the right of a shebait in Hindu Tay 
itisimpossible to regard it as anything else than property within 
the meaning of that law. In the case of Zrimbak v. Narayan 
(4), the learned Judges of the Bombay High Court while. dealing 
with a question of limitation said: “We think that in endowments 
of this nature, where the founder has vested-in.a certain family the 
management of his endowment, each member of such family. suceeds 
to the management, to use technical language, per formam doni, his 
right being unaffected by what his predecessor does. This doctrine 


was examined by the Judicial Committee in the case of Guana Sam- ` 


bandha v. Velu(s). The facts of that case would appear from the 
judgment of the Madras High Court reported in Velu v. Gnana- 
sambandha (6). From the factsas reported there the following 


(1) (1921) L. R. 481. A. 258; I. L. R. 48 Calc. 1019 : 34 C. L. J. 86. 
(2) (1922) L. R. 49 I. A. 237; 36. C. L J. 524. 

(3) (1904) I. L. R. 27 Made 435. 

(4) (1882) I. Le R. 7. Bom. 1886 4 

(5) (1899) L. R. 271. A. 69 (73) ; 1. L. R. 2g Mad, 271, . 

(6) (1895) 1. L, R. 19 Mad. 243. 
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appears —“The charity in question was alleged to have been foun- 
ded by the ancestors of the plaintiff and second defendant 
and the lands described in the plaint schedule attached to it were 
granted by them for the use of the charity in order thet the income 
thereof might be appropriated and employed for the worship and the 
celebration of certain festivals, It was further alleged that it had 
been arranged that the management of this charity and the property 
so granted should vest in the members of their own family from 
generation to generation.” It does not appear that there were any 
emoluments expressly attaching to the office of the manager. Shortly 
put the claim of the plaintiff was to get rid of two alienations each of 
a half share of the management—-one mace in 1860 by the mother 
and guardian of the second defendant Chockalinga’s father in favour 
of the predecessor-in-tille of the first defendant Gnana Sambandha 
and the other made by his own father Nataraja in 1869 in favour of 
the said first defendant. Nataraja died in 1884 leaving the plaintiff, 
his son, a minor. The plaintiff wes born in 1873, or 1874, 4015 
years after the sale by Nataraja, and attained majority in 1891. 
The plaintiff sued the two defendants to establish his right to the 
management of an endowment connected with a temple and to 
the possession of the lands forming its endowment either absolutely 
or jointly with Chockalinga. The plaintifs contention was that 
the endowment had been founded by: the ancestors of him and 
the second , cefendant, that it was arranged that only the 
members of their family should hereditarily hold the properties, 
that he did not derive his rights from or through his father 
Nataraja, that on the death of Nataraja in 1884 a fresh 
right to sue accrued to him and limitation began to run 
from that date or rather from the date on which he attained 
majority. The trial Court held that the plaintiff was entitled to 
recover his father’s half share in the management but that his 
claim to the other half share which had belonged to the second 
defendant’s father was barred. That Court passed a decree giving 


„the plaintiff joint possession of the management and property with 
-the first defendant.. On appeal, the High Court held that the right 


of the plaintiff accrued on the death of his father and not before 
and in that view made a decree in his favour entitling him to the 
sole management and possession of the endowment and its proper- 
ties. On appeal to the Judicial Committee their Lordships first of 
all premised the position that notwithstanding the assignments title 
remained with Chockalinga and Nataraja,; but the possession which 
the purchase? had taken was adverse to them. This necessitated a 
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consideration of the question of limitation. They first of all took Civi. 

up the question of Chockalinga’s title and held that under 1932. 
= 


Article 124 of Schedule II of Act XV of 1877 Chockalinga had 
12 years from the date of the assignment or 3 years from his attain- v. 
ment of majority «to sue for the office, that he had not done so, and i Sr sas 
«so his title was extinguished. They then said, “ Their Lordships are of 
opinion that there is no distinction between the office and the pro- 
perty of the endowment. The one is attached to the other; but if 
there is, Article 144 of the same schedule is applicable to the pro- 
perty. That bars the suit after 12 years’ adverse possession,” Up 
to this point their Lordships were dealing with Chockalinga’s title, 
and they held that Chockalinga had lost his title to the office under 
Article 124, and as he could not recover the office he could not also 
recover the property because the one is attached to the other, but 
if the two are not attached to each other and are separate then also 
he could not recover the property by reason of Article 144. Their 
Lordships then said that Nataraja also was barred and his right was 
extinguished. Itis clear that the only way in which the plaintiff 
Velu could succeed was by showing that he did not claim through 
his father Nataraja. On his behalf reliance was placed on Zriméak's 
case (supra) (1) in which the view was taken that when the founder 
ofan endowment has vested in a family the management of it each 
member succeeds to the management per foram doni,* and if this 
principle be correct, Velu could found his right to the management 
on his father’s death not as having been inherited by him from his 
father but independently of him and say that though Chockalinga. 
and Nataraja were barred, he was not. Their Lordships proceeded. 
to deal with- this position, They held that as the origin of the 
endowment is not known it wasto be assumed as having been by 
a gift from the founder. They held that as it was a gift and Tagore 
case (2) applying to it, the Hindu Law did not permit the creation 
of successive life estates in it, and so Velu’s contention as well as 
the view propounded in Zyimdak’s case (1) on which it was founded, 
namely; that each successive holder might clim per formam doni, 
could not prevail. So far, there was no decision in their Lordships’ 
judgment as to what was the correct position for Velu to take under 
the Hindu Law, namely, whether he took from his father or whether 
-he from the founder. So far, their Lordships had only said that 
under the Hindu Law he could not possibly say that he took 
through his-father because such an estate in him would contravene 


(1) (1882) I. L. R. 7 Bom. 188. 
(2) (1872) L. R. I. A. Sup. 47 5 9 B. L. R. 337 ; 18 W. R. 359. 
* That is, By or according to ae fon of the gift. 
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Tagore v, Tagore (1), Then their Lordships proceeded to say :— 
“The respondent Velu can only be entitled as heir to his father Nata- 
raja and from and through him, and consequently his suit is barred 
by Article 124. In their Lordships’ opinion the ruling in Tagore 
v. Tagore (1) is applicable to an hereditary office and endowment as 
well as to other immovable property.” The question is, what does 
this pronouncement mean? The order of Reference takes the view 
that “ their Lordships do no more than put a construction on the 
Limitation Act and apply Article r24 to the case of an office which 
is hereditary in the ordinary Hindu sense.” With very great respect 
I venture to think that the passage in the decision just quoted goes 
further than that; in my opinion it means that the only title which 
would be a good title in Velu would be one claimed by him as heir 
of his father and from and through him, but that to such a claim 
Article 124 was a bar. And I think their Lordships made it further 
clear by pointing out that Zagore v. Tagore (1) was applicable to an 
hereditary office and endowment as well as to any other immovable 
property, thus negativing the possibility of a title per formam dont 
being set up. In my judgment this decision directly decided that 
the 1ule in Tagore case (1) applies to such an office as that ofa 
shebait and it is not reasonable to read it merely as deciding a ques- 
tion of limitation. o 

There is no doubt whatever that the aforesaid decision of the 
Judicial Committee has always bcen understood as meaning that 
Tagore v. Tagore (1) is applicable to such’ an estate as is involved in 
a hereditary office attached to an endowment. A few decisions of 


` this Court only may briefly be referred to in this connection. Gopal 


Chunder Bose y. Kartick Chunder Dey (2), in which in interpreting 
a Will, Macpherson and Hill JJ. negatived a contention before 
them that they were merely considering an appointment of persons 
to superintend an endowment and not dealing with an actual bequest 
or gift of immovable property, saying that it would appear from 
Gnana Sambandha’s case (3) that the ruling in Zagore case-(r) is 


` applicable to a hereditary office and endowment as well as to other 


immovable property. And Lord Macnaghten in affirming that 
decision observed that the High Court had given a perfectly correct 
interpretation of the Will and no other interpretation was possible. 
Tagore v. Tagore (1) was not applied in the case of an endowment 
in Manorama Dassi v, Kali Charan Banerjee (4), not because it was 

(1) (1872) L. R. I. A. Sup. 47; 9 B. L. R. 337 ; 18 W. R. 359. 

(2) (1902) I. L, R. 29 Calc. 716. 

(3) (1899) IA R. 27 I. A. 69; I. L. R, 93 Mad. 271, 

(4) (1903) I. L, R. 31 Cale, 166, 


Vor. LVL] : HIGH COURT. 
» 


not applicable but because the contingency which would make the 
disposition bad had not yet come to pass. In Ram Chandra Panda 
v. Ram Krishna Mahapatra (1), Gnana Sambandha’s case (2) was 
relied upon, in the case of the shebait of a Mitakshara debutter, 
as indicating that the same rule applies to a hereditary office as to 
the family property. Inthe case of Bisseswar. Prasanna Sen vy. 
Bhagabati Prasanna Sen (3), while it was affirmed that under 
Gnana Sambandha’s case (2), Tagore case (4) applied to a hereditary 
office such as that of a shebait, on the facts as they actually stood 
the provision did not offend the rule. It was applied in Kunfamani 
-Dasi v. Nikunja Behari Das (5), a case of a family debutter, hold- 
ing that Guana Sambandha's case (2) was an authority for its appli- 
cation. In Rambrahma v. Kedar Nath (6), it was held that a share 
in the Bhoge or food offered to the deity was not an interest in pro- 
perty and so the rule did not apply. In Pramatha Nath Mukerjee v. 
Amar Chandra Banerjee (7), ona review of many of the previous 
decisions it was affirmed that Gnara Sambandha’s case (2) was a 
‘distinct and clear.authorily for the application of the rule. There 
are only two decisions in which a different view has been taken of 
the applicability of the rule. In the case of Mathuranath Mukherjee 
v. Lakhinarain Ganguli (8), while considering that the managership 
of an endowment is ‘property’ a distinction was made on the ground 
that “it was property of a special kind, the manager having in 
theory no beneficial interest in the endowment,” anda view was 
taken that the rule in Tagore case (4) was a general rule to which 
there may be exceptions, and that the nomination.of shebaits was 
an exception to that general rule.” The judgment was delivered 
by Richardson J. who got over Gnana Sambandha’s (2) case as 
being a decision on the question of limitation only, and observed : 
“The ‘observation [meaning in Guana Sambandha’s c¢ase(2)|has 
little or no bearing on the question with which we have to 
deal, We are not dealing with the nature of the estate which 
ashebait takes in his office but with the question whether the 
widew could lawfully appoint the first defendant to be. her 
successor.” With the utmost respect I venture to think that 
the ‘distinction is unauthorised and I also confess that I do not 


(1) (1906) I, L. R. 33 Cale. 507, i 

(ay (1899) L. R. 271. A. 69; L L., R. 23 Mad. 271. 

(3) (1906) 3 C. L. J. 606. 

(4) (1872) L. R. I. A. Sup. 47 ; 9 B. L. R. 337 ; 18 W. R. 359 

(5) (1915) 22 C. L. J. 404. (6) (1922) 36 C. L. J. 478. 

(7) (1924) 40 C. L. J. 564. (8) (1922) 1. L. R..go Cal, 426. 
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follow what the last portion of the observation quoted above 
exactly. means. In the case cf Sveepati Chatterjee v. Krishna 
Chandra Banerjee (1) Chakravarti J. (Greaves J., concurring) expres- 
sed the view that the shebait has no right to the property 
but is merely an officer with the rights and limitations appli- 
cable to the guardian of a minor and that the rule in Tagores | 
case (2) does not apply to the appointment cf shebait of a family 
Thakur. The learned Judge was to a considerable extent pressed 
by. a text which he referred to in support of the proposition 
that a gift to a Thakur cannot be misapproptiated- In Colebrooke’s 
Digest, Vol. II, Chapter IV, section II, Article I—~XXXVII,-tke 
text appears thus :— 

“But he who seizes the subsistence cf priests, wlicthey given 
by himself or by another, is born of a reptile in. ordure, for fifty 
thousand years.” 

Colebrooke’s comment on it is as follows :-— 

“Tt is shown by texts cited in the Ekadasitatwa (XXXVIII and 
XXXIX) that a man seizing holy property is guilty of crime equal 
to the murder of a priest ; and seizing the property of a Kshatriya 
and the rest he is guilty of a crime equal to the murder of a soldier 
and so forth.” ; 

The text, in my judgment, has no application to the case of a 
shebait who fails not to perform the duties attached to his office 
but who after performing the worship of the deity with gifts made 
in his favour takes such temporal benefits out of them as is not 
forbidden by law but is sanctioned by usage or custom. The 
text, as already stated, was referred to in the case of Kissnonund 
v. Mussingh (3). 

As observed by the Judicial Committee in the case of Vidya 
Varuthi v, Balusami (4), there are two systems of law in force in 
India, both self-contained and both wholly independent of each 
other, and wholly independent of foreign and outside legal concep- 
tions and it would be a serious inroad into their rights if thé rules 
of Hindu and Mahomedan Laws were to be construed with the 
light of legal conceptions borrowed from abroad, unless where 
they are absolutely, so to speak, part materia. The necessity of 
keeping apart the provisions of Hindu Law as regards gifts has 
also been emphasised by the Judicial Committee in various other 
cases, amongst which may be referred Zagore v. Tagore (2), and 


(1) (1924) 41 C. L, J. 22. 

(2) (1872) L. R. I. A. Lup. 47 ; 9 B. L. R. 377; 18 W. R. a59. 
(3) (1863) 1 Marsh. 485. - 

(4) (1921) È. R. 48 I. A. 302; I. L. R. 44 Mad. 431 


VoL. LVÍ] - > HİGH Court. 


also the case of the very debutter in Pearymohun v. Manohar (1). 


And in the case of Muhammad Rustam Ali v. Mushiag Hussain 
(2) Lord Buckmaster was very careful to -point out that arguments 
based upon a supposed position as heads of religious endowments 
—in that case a mutwalli—make a strong appeal to those who are 
accustomed to administer the English Law with regard to 
trustees. The questions raised, therefore, have to be decided on 
notions of Hindu Law. And giving them the best consideration 
I can, I have come to the conclusion that the questions referred to 
us should be answered as follows :— 


Q r.—~A.—Ves but subject to the restriction that he cannot 
create any estate unknown or repugnant to Hindu Law. 
Q. 2.—A.— Yes, 


Q. 3. A.—Yes. 
Q. 4.—A,—No. 
Q. 5 —4A.—Y es. 
Q. Gi AN es. 


C. C. Ghose, J.—I was a party fo the order of reference in this 
case; but, having had an opportunity of hearing the fuller discus- 
sion that has taken place before us and having had the advantage of 
reading the judgment prepared by my learned brother Mr. 


Justice Mukerji, I agree with him in the answers which he pro- 


poses to give to the quetions set out in the order of reference. 


- Mitter, J.—I have had the pleasure and advantage of seeing 
beforehand the judgment of my learned brother Mr. Justice Mukerji 
which has just been read. I concur with him that the answers to 
the questions referred to the Full Bench should be as he has stated 
and I agree with the reasons upon which he has based those 
answers. The questions referred to the Full Bench are involved 
in some difficulty. The difficulty is partly occasioned by the fact 
that the principles which at first sight seem to be in conflict have 
to be interpreted and reconciled. The language used in some of 
the cases in describing a shebait as a trustee has also contributed 
to the difficulty. The words shebait and trustee are used as syno- 
nymous and convertible terms not only in the early decisions but 
also in the observations made by such great authority on Hindu 
Law as Mr. Mayne; the difficulty is further enhanced by the 
“paucity of Hindu. Law texts as to the true nature of the office 


of the shebait of a Hindu deity. But, notwithstanding the diffi- ` 


(1) (921) L, R. 481. A. 258; L L. R, 48 Cale. 1019: 34 G; E: 4 86. 
(2) (1920) L. R. 471. A, Be eS L. J4714 
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culties to which I have referred, on the state of the authori- 
ties which have been discussed in very great detail by’my learned 
brother Mr. Justice Mukerji, it is impossible to arrive at ‘any other 


conclusions than those reached by him. I desire to draw promi- ` 


nent attention to the fact that the nature of the office of shebait 
of this very debutter estate created by Jaga Mohan Mukherji in 
the year 1840 was described by their Lordships of the Judicial Com: 
mittee of the Privy Council in terms which would go to show that 
a shebait of a Hindu deity is not a bare trustee in. the English 
sense of the term. lord Buckmaster who delivered the judgment 


of the Judicial Committee in the case expressed himself thus :— ` 
“The grounds for removing a shebait from his office may not be ` 


identical with these upon which a trustee would be removed i in 
this country. The close intermingling of duties and “personal 
interest which together make up the office of shebait may well prevent 
the closeness of the analogy.” See Raja Peary Mohan .v. Monohar 
(1). As has been observed in Vidya Varuthi v. Balusami Ayyar(2) 
“when the gift is directly to an idol or temple, the seisin to complete 
the gift is necessarily effected by human agency. Called by what- 
ever name, he is only the manager ‘and custodian of the idol ‘or the 
institution. In almost every case he is given the right to a part of 
the usufruct, the mode of enjoyment and the amount of the usufruct, 
depending again on usage and custom.” From these observations 


"of their Lordships of the Judicial Committee in*Vidya Varuthi's: 


case (2). it would seem to follow that a shebait has some sort’ of 
beneficial interest in the endowment or the debutter estate, I agree, 
therefore, that the right of a shebait is some sort of property’ under’ 


Reference to determine the precise nature of the property. The 


office of shebait im the ‘present case is an hereditaty’ office and 
the’ ruling in Zagore v. Tagore (3), has been made applicable to ant 
hereditary office and endowment as well as to other immovable’ 
property by their Lordships of the Judicial Committee of the Privy: 


Council in the case of Guanasambanda Pandara Sannadhi v.Velu 


Pandaram (4). The rule of succession, thorefore, to thé shebaitship: 


laid down by Jaga Mohan Mukherji in so far es it created am 
estate unknown to.the Hindu Law must be regarded as inefféctual 
in law. 


(A (1921) L. R48 I. A. 258) I. L. R. 8 Cale. t019 5 34C. L. J. 86 (91). * 

(a) (1921) L.R. 481. A. 302 (311); L L. R. 44 Mad. 431. h 

(3) (1872) LeR. T. A. Supp. 47 ; 9 B. L. R. 937418 W. R. 359, . > - 
rac CRD) EE RREA ao Nan 271. i Joe 
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Guba, J.—I agree entirely with my learned brother Mr. Justice 
Mukerji in the answers he has given to the questions referred to the 
“Full Bench. I also agree with the reasons stated by my learned 
brother and the conclusions arrived at by him, in his judgment. 

M. C. Ghose, J.—I agree with the judgment of my learned 
brother Mr. Justice Mukerji. Se aad 

The following order was then passed by the Court, which was 
delivered by ; ; 

C..C. Ghose, J.—The case will now go -back to the Division 
Bench with the answers returned by the Full Bench. As regards 
the costs of the hearing before the Full Bench we are of opinion 
that there should be no order as to costs, 

A. TOM i Case sent back to the Division Bench 
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Before Mr. Justice M. N. Mukerji and Mr. Justice D. N. Mitter. - 


'KRISHNABANDHU GHATAK AND OTHERS 
D. 
PANCHKORI SAHA AND OTHERS.* 


Limitation—Limitation Act (IX of 1908), Sch. I. Art. 181—Application for a 
decree for balance under O. 34 R. 6 of the Code of Civil Procedure (Act V 
of 1908)—Right to apply, when accrues. 

The-right to apply for a decree for the’balance under Order 34 Rule 6 of 
the Code of Civil Procedure accrues under Article 181 Schedule-I -of the Limita- 
tion Act when the sale is confirmed under Order 21 Rule ga of the Code of Civil 


Procedure. 
Pell v. Gregory (1) followed. 
Appeal by the Defendants. 
‘Application under Order 34 Rule 6 of the Code of Civil Proce- 
dure. i 
* Appeal from Original Decree No. 61 of 1928, against the decree of the Sub- 


ordinate Judge of Mymensingh. 
“(I L. R. 58 Calc. 828 
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Civi. The material facts appear from the judgment, 
1930, Mr. Annada Charan Karkoon for the Appellants. 
Gek Messrs Gopal Chandra Das, Bhuban Mohan Saha ‘and Biswa- 
nath Roy for the Respondent. 
Panchos Saba The following judgments were delivered : f 


Mukerji, J. :—The cefendants who aeai resisted an 
aprlication for a decree for the balance under Order 34, Rule 6, 
Civil Procedure Code, have preferred this appeal. | They took 
four objections, which were all over-ruled, and two of them have 
been pressed before us as of any substance. h 

a The final cecree for sale was passed on 18th June 1921. The 

sale was held on 28th October 1922, and was confirmed on 26th 

June 1925. The application for a decree for the balance was 

made on 27th May 1926. It is conceded, and indeed, cannot be 

disputed, that the application is governed by Article 181, Schedule I, 

Limitation Act: Pell v, Gregory (1). This is the article which the 
Subordinate Judge has applied. He has however observed : 

“I think that the time from which limitation would run is the 
date of confirmation of the sale, inasmuch as, unless and until the 
sale was confirmed by the Court aftér disposing of all objections 
against it, the deficiency in the amount could not be ascertained 
for the purpose of Order 34, Rule 6, and, until this could be ascer- 
tained the plaintiffs right to apply could not accrue.” 

na It is said on behalf of the appellanis that the right accrued 
arose on the sale having taken place, that with some foresight defi- 
ciency could be ascertained, and that if the decree-bolders are 
ds Tce permitted to wait till the objections are decided they might as well 
urge with propriety that they are entitled to wait until an appeal 
or even & second appeal is disposed of, which would prevent their 
right to apply from accruing for an indefinite time. Such a view, it 
‘is said, would militate against the view uf Article 181, taken in the 
case of Hari Mohan Dalal v. Parmeswar Saha (2). 

The question that arises upon a plain reading of the article is, 
when did the right to apply accrue for an application for the 
balance? Or, in other words, what was the earliest point of time 
at which it could be said that it has arisen ? That point of time can 
in no event be earlier than when, in the words of Order 34, Rule 6, 
“ the net proceeds of any sale held under the last preceding rule 
are found insufficient to pay the amount due to. the plaintiff.” 


August, 12. 


G) LL. R. 52 Calc, 828 (F. B.) 
(2) L L. R. 56 Cale. 61 (F.B ) 


Vou. LVI.) ; HIGH COURT, 

. 

Now on a sale taking place and the bid being accepted by the 
Court, the person declared to be the purchaser has to deposit forth- 
with 25 per cent. of the purchase money, and on failure thereof 
the property has to be resold (Order 21 Rule 84). The full amount 
of purchase money has to be paid by the rsth day from the sale 
(Order 21 Rule 85), and in default thereof a resale takes placa 
(Order ar Rule 86). The sale may be set aside on deposit, within 
30 days of sale,-of 5 per cent. of the purchase money for payment 
to the purchaser and of the dues of the decree-holder for payment 
to him (Order 21, Rule 89). This provision has been held as 
applying to a sale in execution of a mortgage decree and has now 
been expressly included by the legislature in the amendment of 
Order 34, Rule 5, introduced in 1929. It may also be set aside 
on an application, made within 30 days of it, on the ground of 
irregularity or fraud. So many contingencies intervening, it is 
impossible to hold that the plaintiff is in a position to ascertain 
what the net proceeds of the sale amount to or to find out whether, 
and if so to what extent, they are insufficient to pay the amount 
due to him. Itis therefore only reasonable to hold that the right 
to apply does not accrue until the Court has put a seal of finality 
to the proceedings by confirming it under Order 21, Rule gz. 
Once the right accrues, time begins to run and the uncertainty 
caused by an appeal or other proceedings taken, need not itself 
be held sufficient to suspend the operation of the statute or to 
entitle the plaintiff to get-a deduction. We are of opinion that 
the view taken by the Subordinate Judge is entirely correct. 
Nothing that has been siid in Hari Mohan Dalal v. Parmeshwar 
Saka (1), in our opinion, militates against this view. 

The next point urged is that the right to a decree for the balance 
is barred, because the suit itself was instituted beyond time. This 
contention has no substance because there were at least two 
payments made within three years of. the suit. They were, it is 
true, made by defandant No. 2 alone, but the evidence satisfies us, 
as it did the learned Subordinate Judge, that they were made with 
thie hand of defendant No. 2, from the joint family funds and pre- 
sumably under the directions of defendant No. r who was the kasa 
of the family consisting of all defendants. ‘The appeal is dismissed 
with costs ; hearinz-fee three gold mohurs. 

Mitter, J. :—I agree, 


ATM + Appeal dismissed,. 


(1) LL. R. 56 Cale, 61, 
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CHHOGAN LAL BAGRI 
wi - U l 
BEHARI LAL.SAHA RAY AND OTHERS,* 


Limitation—Limitation Act UX of 1908), Sch. L Art. 180—Time from which | 

period runs—Application for delivery of possession by decree-holder auction- 

` purchaser—Confirmation of sale—Afterwards appeal against order ‘dismis- 

~ ging the application for setting aside sale—Appeal, if Hies—Civil - ` Procédure 
* Code (Act V of 1908), Sec. 47. 

The decree-holier (appellant) in execut'on of his mortgage decree purchased 
the property on -the 17th September, 1924. An application for setting aside 
the.sale-by one of the judgment-debtors was dismissed on the goth May, 1925 
and the sale was confirmed on that date. An appeal was afterwards filed 

against the order dismissing the application for setting aside the sale, and the 
appeal was dismissed on the asth July, 1927. The present application for deli- 
very of possession was made on the 18th January, 1929. 
i Held, that the application being governed by Article 180 Schedule I of the 
Limitation Act was in time, the three years ran from asth July, 1927, when there 
was ‘final, conclusive and definitive order-confirming the sale, and ‘not from joth 
May, 1925. f č = eS te 

Baijnath Sahai v. Ramgut Singh (1) followed. x 

Neckbar v. Prakash Chandra Nag Chaudhuri (a) distinguished. 

Held, further, that the appeal was maintainable, as the order was passed by 
the Court below under Section 47 of the Code of Civil Procedure rejecting appli- 
cation for delivery of possession by the decree-holder auction-purchaser. l 


Appeal by the Decree-holder SUCHE DUTCH Son, 
Application for delivery of possession. l 
The material facts appear from the judgment. 


Messrs. Brajalal Chuckerbutty, Birendra Kumar De- and Deben 
‘dra Nath Bhattacharji for the Appellant. 


Mr, Annada Charan Rarkoon for the Respondents. 
The judgment of the Court was delivered by 


: Guha, J.:—This appeal is directed against an order. passed by 
the, learned Subordipate Judge, 2nd Court, Mymensingh, on the 
23rd: January 1930, holding that an application for delivery of 
possession made by a decree-holder auction-purchaser was. barred 


* Appeal from Original Order No 197 of 1990, against the order of Mr. S, Sil, 
Subordinate Judge, 2nd Court, Mymensingh, dated the 23rd January, 1930, ` 5 
(1) (1896) L. R. ag I. A. 45; 1. L. R. 23 Cale. 775, 3 
(a) (1928) LL. R. 56 Cale, 608, i 
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. 


.by limitation. The purchase was. made by the decree-holder, ‘at 
-a sale held on the 17th September, 1924, in execution ‘of a mort- 
gage decree. The judgment-debtor No. 5 applied for setting aside 
the sale on the 31st. October 1924, and that application was dis- 
-missed on the 30th May 1925. The sale was confirmed on that 
_ date. There was an appeal by the judgment-debtor against the 
-order dismissing the application for setting aside the sale, and the 
appeal was dismissed by this Court on the 25th July 1927. The 
application for delivery of possession was made on the 18th January 
:1929. The limitation applicable to such an application would be 
the one prescribed by Article 180 of the First Schedule to the 
Limitation Act, and it was incumbent-upon the purchaser to make 
the application. within three years from the date when the sale in 
execution of the decree became absolute. There was no question of 
suspension cf the period of limitation or extension of the period of 
limitation involved in a case like the present. As observed by their 
Lordships of Judicial Committee of the Privy Council in the case of 
Baijnath Sahai v. Ramgut Singh, (1) there could be no final, con 
clusive and definitive order confirming the sale, while the question 
whether the sale should be confirmed was in litigation. In the case 
before us there was the application for setting aside the sale held in 
execution of the decree, and that application was made within 30 
days of the date of the sale. On the facts of this case therefore, 
the decision of this Court in the case of Wechbar Sahai v. Prakash 
Chandra Nag Chaudhuri, (2) is not an authority against the appel- 
lant before us, regard being had to the observations made in that 
case at p. 614 of the Report. In the words of their Lordships of the 
Judicial Committee of the Privy Council in Baijnath Sakas case 
(1) mentioned above, it could not be said, when the parties were 
litigating as to whether the sale should be confirmed or not, that the 
sale had become final or conclusive. The confirmation of the sale, 
therefore, dates only from the date when the litigation following 
upon the application for setting aside the sale terminated on the 
25th July, 1927,-the date of the final decision of this Court, in 
that litigation, and in our judgment the law of limitation was not 
a defence to this application for delivery of possession. made 
by the decree-holder auction-purchaser, the appellant before us, 
It may be mentioned that a preliminary objection as to the 
maintainability of the appeal to this Court was raised on behalf of 
‘the respondents, As the order of the Court below was passed on 


© (1) (1896) L: R, 231. A. 45; I. L. R. a3 Cale. 775: 
{2) (1928) I. L; R, 56 Cale. 608, 
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Cyu. an application under Section 47 of the Civil Procedure Code, 

1932. made by the judgment-debtor No. 4 there can be no doubt ‘that 


Chhogan Lal Bagri the appeal is competent. 

In the above view of the case, this appeal must he allowed the 
order of the Court below against which this appeal is directed, is 
set aside, and the appellant’s application for delivery of possession 
made before the lower Court is allowed, with the result that posses- | 
sion is to be delivered by the Court to the appellant as prayed 
by him. 

The appellant is entitled to his costs in this Court as also in 
the Court below. The hearing fee inthe appeal to this Court is 
assessed at three gold mohurs. 

Let the record be sent down as soon as possible. 


A. T. AL Appeal allowed. 


ve 
‘Behari Lal Saha Ray 
Guha, F 


{An application for review of this judgment was made but that was. rejected 
onthe 28th November, 1932.—Rep.] 


PRIVY COUNCIL. 


Present: Zord Blanesburgh, Lord Atkin, Lord Russell of Killowen, 
Sir John Wallis and Sir Dinshah Mulla. 


P.C. © SRI SRI SRI NANDAMANI ANANGA BHIMA DEO 
KESARI GAJAPATHI 


v. 


SRI SUSEELA MALA PATTA MAHADEVI. ` ’ 


[On APPEAL FROM THE Hich Court OF JUDICATURE AT 
Maneras. | 


Minor—Acquiescence on guardian's part—Cohabitation— Marriage or 
concubinage. 
A minor is not bound by any acquiescence on the part of his guardian, though 
it may be a piece of evidence against him, (the minor) 


The plaintiff claimed to succeed to the estate of one Brojo as his legitimate 
son by his wife Jhora. Held, decreeing the claim, that, on the evidence, (1) the 
cohabitation between Brojo and Jhora was on the footing of marrage and not of 
concubinage, (2) that the terms “ Jhora ” and “ Phool Mahadevi,” as applied to 
the plaintiff's other, did not necessarily signify a concubine, but referred fo a 
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junior wife, and | (3) that a valid marriage had taken eles between Brojo and 
Jhora. 

Judgment of the High Court, Madras, reversed. 


Appeal No. 66 of 1930 from a judgment and decree dated the 
3oth March 1928, of the High Court, Madras, reversing a judgment 


‘and a decree, dated the zoth December 1922 of the Additional 
Subordinate Judge of Ganjam at Berhampore. 


The litigation related to the succession to the impartible estate 
of Chinnakimedi, and the main question for decision was whether 
the plaintiffappellant had established a title thereto as the legiti- 
mate son of the zeminder Brojo Kishore Teo. The’ trial Judge 
‘found for the plaintiff-appellant, but his judgment was reversed by 
the High Court, and the plaintiff preferred the present appeal to 
His Majesty in Council. 

Dunne, K. C, Narasimham and Ramanamurti for the Appel- 
lant. 


DeGruyther, R. Ca ‘Sidney Smith, V. V. Lee and C. Sam- 
aswa Rau for the Respondent. 


During the arguments, which were directed mainly to the evi- 


-dence on the record, the following authorities were referred to : 


Lnderun Valungypooly Taver v. Ramasawmy Pandia Talaver and 
Thungamma Nachiar (1); Ramamani Ammal v. Kúlanthai Natcheat 
(2); Chuckrodhuj Thakoor v. Beer Chunder Joobraj (3) ; Nittanund 


' Murdiraj v. Sreekurun Juggernath (4); Bhaoni v. Maharaj Singh (5); 


Brindavana v. Radhatnani (6); Maharaja of Kolhapur v. Sundaram 
Ayyar (7); Luchmi Koer v. Roghu Nath Das (8); Mouji Lal v. 
Chandrabati Kumari (9); Ma Wun Di v. Ma Kin (10); Bepin 
Behary, Das Bairagi v, Atul Krishna Das (x1); Indar Singh w 


Thakar Singh (12); T. B. K. Visoanathaswamy Naicker v, Kamu 


(1) (1869) 13 Moo. I. A. 141 (158) 
(a) (1871) 14 Moo. I. A. 346. 
(3) 1864) 1 W. R. 194. 
(4) (1865) 3 W. R. 116. 
(5) (18821) i L. R. 3 All. 738. 
(6) (1888) I. L. R. 12 Mad. 72, 
7) (1924) I. L. R. 48 Mad. 1. 
(8) (1900) I. L. R. 27 Calc. 971 P.C. 
(9) (1911) J.L. R. 38 Cale. yoo P.C. ; 14C. L. J. 72. 
(10) (1907) 1. L. R. 35 Cale. 232 P. C. ; 7 C. L, J. 112, 
(11) (1911)I. L. R. 17 C. W. N. 494. 
(1a) (1921) I. L: R. 2 Lahore, 207. 
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‘Ammal (1) ; Mahabbat Ali Khan v. Muhammad Ibrahim Khan (2) ; 
Sastry Velaider Aronegary v. Sembecutty Vaigahi (3); Mayne’s 
Hindu Law, Section 83 and Yashkvantrav v, Kashibat (4). 


Their Lordships’ judgment was delivered by 


Sir Dinshah Mulla :—This is an appeal from the decree òf 
the High Court of Judicature at Madras dated the 3oth March, ` 
1928, which reversed a decree of thé Court of the Additional 
Subordinate - ‘Judge of _ Berhampore dated the 2oth. December, 
1932. l h ; 
The suit out of EN the present appeal arises was instituted 


< by Nand amani Ananga Bhima Deo, the. appellant, to recover 


Jhora. 


from the respondent the zemindari of Chinnakimedi situated in 
the Ganjam District. The plaintiff claimed to be tha son of 
Brojo Kishore Deo, who was at one time a zemindar of Chinnaki- 
medi by his wife Jhora. The defendant denied that Jhora was 
married to Brojo Kishore Deo, or that the plaintiff was the son of 
Brojo Kishore Deo. The trial Judge decided for the plaintiff. 
On appeal, the High Court at Madras differed from the trial Judge, 
and dismissed the suit. From that decree of the High Court 
the present appeal has been brought'to His Majesty in Council. 
The sole question on the appeal is whether it has been established 
that a valid marriage took place between Brojo Kishore Deo and 


-The zemindari of Chihnskimeds is- an ancient impartible 
estate, and it descends by the rule of primogeniture to a single 
heir. The residence of the , zemindars is Pudamari where they 
have their fort and ‘palace, There, is another zemindari adjoining 
jt known as. Peddakimedi. Both the zemindaries were held at 
one. time by the. same person until 1776 when one of the sons of 
the then zemindar took possession of Peddakimedi and another 
of Chinnakimedi, and the two estates have since then been held 
and enjoyed separately. 

In 1868, the holder of the Chinnakimedi zemindar was Adikonda 
Deo, who was a member of a joint Hindu family subject to the 
Mitakshara law. The following pedigree shows the relationship of 
the parties to the present litigation :— 


U) (1912) 24 Mad. L. J. 271. 

{a) (1929) L. Ri 561. A 201 ; 50 C L J. 89. 
(3) (1881) 6 App. Cas. 364. : 

(4) (1887) I. L. R. 12 Bom. 26. 
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| 
Adikonda Deo (d. 1868) Raghunath Deo (dead) 


ees (d. 1918) 
Brojo Kishore Deo Vaishna Deo (d. 1906 
(d. 1906) 
married Ratnamala, and is alleged 
to have married Jhara 
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Lakshman Deo 
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Nandamani Deo 


(Plaintiff-appellant) ` Purushottama 
: Deo 
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Sir Dinshah Mulla, 


Kuo} Behari Deo 
(defendant, d. 1926) 
—Suseela (legal 
representative). 


Before his death in 1868, Adikonda Deo gave to his widow 
Kundanamala, a written authority to adopt a son to him. On 


the death of Adikonda, his brother, 


Raghunatha Deo, took 


possession of the zemindari. In: 1870, Kundanamala, acting 
onthe authority, adopted Brojo Kishore Deo as a son to her 
husband. Brojo Kishore Deo was one of the two sons of Lakshi- 
manarayana Deo, who was then the zemindar of Peddakimedi. 
The other son was Krupamayn Deo, who succeeded to the zemin- 
dari of Peddakimedi on the death of Lakshimanarayana Deo. 
Shortly after his adoption, Brojo Kishore Deo instituted a suit to 
recover the zemindari of Chinnakimedi from Raghunatha Deo, 


and the suit, was decidel in his favour 


upon the advice of 


the Board in 1876.* Brojo Kishore Deo was then a minor, and 
the estate was managed by the Court of Wards. The Court of 
Wards appointed a guardian of his person, and he was sent for 
his education to the Raja Kumar Institute at Parlakimedi. Brojo 
Kishore Deo completed the age of 2r yearsin June, 1899, and 
the estate was handed over to him by the Court of Wards in that 
month. It is the plaintiff’s case that Brojo Kishore Deo was married 
to Jhora in 1888 in the palace at Pudamari, that Jbora lived 
after the marriage in the palace, and that Brojo Kishore Deo 
had four children by her, all of whom were born in the palace. 
Of these four children the eldest wasa daughter born in 1889 or 
1890, and the youngest was the plaintiff who was born on the 4th 
September, 1901. Two other sons, who were both born before 


the plaintiff, died in infancy. 


On the gth May, 1890, Brojo Kishore Deo married Ratnamala, 
who is still alive, and she was admittedly the Patta Mahadevi, 
that is, the senior Ranee or queen. Kundanamali was her aunt, 
and she brought about the marriage. This marriage took place 

. 


*See I. L. R. 1 Mad, 69—K. J. R. 
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at Dharmapuri. Brojo Kishore Deo had no children by Ratna- 
mala. ‘ 

It would appear from the books of account of the estate kept 
by the Court of Wards that about Rs. 15,000- was spent on the 
occasion of the marriage of Ratnamala. There is no entry in those 
‘books to show that any money was spent by the Court of Wards 
on any marriage with Thora. 

‘Ratnamala resided in a spacious building attached to the peice 
and communicating with it. Jhora resided in a building equally 
spacious adjoining that of Ratnamila, and also communicating with 
the palace. 

Shortly after Brojo Kishore Deo obtained possession .of the 
estate, he granted a village called Chodameri as jaghir to Jhora. 
In 1893, he made a similar grant to her of another village called 
Narasingagodo. On the sth. July, 1894, he executed a “Aacheri 
potro, whereby he confirmed the grant of Chodameri, and sub- 
stituted Gongapur for Narasingagodo at the request of Jhora. 
.By this time be had also granted three villages as jaghir to Ratna- 
mala. The income of the two villages granted to Jhora was about 
the same as that of the three villages granted to Ratnamals. 


The first birthday anniversary of the plaintiff fell on the 4th 
September, 1902. On that day Brojo Kishore Deo held a festival 
on a large scale which was attended by sonthos (saints), mahants, 
pandas, pandits, pleaders and many others. Brahmans were fed, 
prayers ‘were said in temples, and offerings of food were made in 
all the temples in the zemindari. At the close of the ceremony, 
Brojo Kishore Deo took the plaintiff to the temple attached to 
the palace. A report of the festival appeared in a Ganjam news- 
paper called Prajabondhu. As to this festival, Madanamohana 
Singh Deo, the zemindar of Dharakote, and a witness for the 
defendant, said: “I cannot give any instance where a concubine’s 
son’s varsha vrithi (birthday anniversary) was performed on a 
noticeable scale. The varsha vrithi cf a legitimate son of a zemin- 


‘dar is performed on a grand scale.” 


On the 23rd July, 1906, Brojo Kishore Deo purchase -a village 
for Rs, 53,000 in the name of the plaintiff. i 

On the r4th August, 1906, Brojo Kishore Deo is alleged to 
have executed a document authorising Ratnamala to adopt a son 
to him. In that document it was state] that Brojo Krishore Deo 
had not until then been blessed with a son. On the 31st August, 
1906, Brojo &ishore Deo exec uted another document called dattata 
will-vamaf, which will be adverted to later. 


Brojo Kishore Deo dicl on the 3rd September, 1906, leaving 
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him surviving Ratnamala, Jhora, his son the plaintiff, and his 
daughter. The plaintiff was then of the age of about five years. 

It was not disputed that Brojo Kishore Deo and Jhora lived 
together in. the palace at Pudamari from 1890 to 1906 when 
Brojo Kishore Deo died, and that the first birthday anniversary 
of the plaintiff was celebrated on a scale quite unusual in the case 
of an illegitimate son. Nor was it disputed that Brojo Kishore 
Deo treated’ Jhora -as his wife and the plaintif as his son. The 
only question is -whether Brojo -Kishore. Deo -and Jhora lived 
together all these years on the footing of marriage or of concubi- 
nage. . Des A ce ot od 

On the 7th September, 1906, Vaishna Deo made an application 
to the Collector of Ganjam to have his name registered as zemin- 
dar- In the application he stated that Brojo Kishore Deo had left 
no legitimate male issue, that he had left only an illegitimate son, 
and that -he as his undivided cousin was entitled to succeed. to the 
estate. < ~ - AK i Dvi 

.Vaishna: Deo died within a fortnight after his application, and 
on his death his son Purashottama Deo applied. to- the Collector 
to have his name entered as proprietor. of the zemindari. At this 
stage Rathamala appeared on the scene, and on the sth December, 
1906, she presented the authority to adopt alleged to have been 
given to her by Brojo -Kishore Deo for registration under the 
Indian Registration. Act. This was followed by an agreement on 
the 27th January, 1907, between Purushottama Deo and Ratna- 
mala, whereby in consideration of Purushottama Deo granting two 
villages to Ratnamala she agreed not to adopt a son without his 
consent. On the same day, another document was „executed 
between Purushottama Deo .and Krupamaya Deo, the natural 
brother of Brojo Kishore Deo, who bad then succeeded to the 
zemindari of Peddakimedi. By that document Purushottama Deo 
agreed to pay Rs, 70,000 to’ Krupamaya Deo for bringing about 
the above settlement between him and Ratnamala, and Krupamaya 
Deo on his part agreed not to give any of his sons in adoption to 
Ratnamala. On the 3oth January, 1907, Ratnamala withdrew the 
authority to adopt from the office. of the Sub-Registrar. On the 
and April, 1907, the name of Purushottama Deo was entered by the 
Collector of Ganjam as proprietor of the estate. , 

Meantime, in December, 1907, Kundanamala, the widow of 
Adikonda Deo, purported to make a second adoption to her 
husband under the terms of the authority under which she had 
adopted Brojo Kishore Deo, by adopting.a boy, Madana Mohana, 
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P.C The latter subsequently broughta suit sgainst Purushottama Deo 
1932. to recover the zemindari, but the suit was dismissed.on the ground 
Qe 


Reha ; thatthe power to adopt had come to an end. This decision was 
Sri Sri-Sri Nanda- , . 
mani Ananga Bhima’ eventually confirmed upon the advice of the Board in 1918.*° In 
Deo Kesari Gaja- the plaint in that suit it was stated that Brojo Kishore Deo had 


pat thi 
ETAT died without leaving any legitimate issue. 
Sri Sugecla Mal | Purushottama Deo died on the 24th October, 1915, while the ` 
Sate suit against him was pending, and he was succeeded in the posses- 
Sir Dinshah Mulla. : y < ê i 
sion of the zemindari by his'Lrother Kunja Behari Deo, the defen- 


dant in the present litigation. “ey y 

On the 5th November, 1915, Ratnamala adopted Jaganatha 
Bheema Deo, a son of Krupamaya Deo, purporting to do so under 
the terms of the authority of the r4th August, 1906. ‘In so doing 
both Ratnamala and Krupamaya Deo were acting in contravention- 
of the terms of the agreement with Purushottama Deo mentioned 
above. In 1916, the adopted son brought a suit against the present 
defendant to recover possession of the estate. The suit was dis- 
missed on the ground that the document giving authority was not 
registered as required by law,,and the decision was ae upon the 
advice of the Board in rg21.f 

Meanwhile, the plaintiff-appellant attained majority o on the 4th 
September, 1919, and to raise funds for the prosecution of the 

> present suit he sold the lands that had been purchased in his name 

by Brojo Kishore Deo. On the 23rd August, 1920, he brought this 
suit for the recovery from Kunja Behari Deo of the Chinnakimedi 
zemindart. By his plaint he alleged that Brojo Kishore Deo had 
two wives, Ratnamala who was the Patta Mahadevi, and Jhora who 
was the junior wife, and that be was the son of Brojo Kishore Deo 
by Jhora. He also claimed that Brojo Kishore Deo had, by the 
dattata willnamah mentioned above, recognised him as his successor 
to the estate. - 


The defence was that the plaintiff’s mother was not the wife, 
but a “Jhora,” that is, a concubine, of Brojo Kishore Deo; that 
Brojo Kishore Deo was a Kshatriya and the plaintifs mother 
was a low caste woman, and that a valid marriage between 
them was impossible; and that even if Brojo Kishore Deo and 
the plaintiff's mother had gone through a form of marriage, the 
marriage was not valid as the requisite ceremonies had not been 
pérformed. The paternity and age of the appellant were not 
admitted, and thé genuineness of the datfata will-namak was 
denied. | 
*See J. L. R 41 Mad. 8ss—K. J. R, tSee I. L. R. 44 Mad. 733 —K. J. R, 
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A ‘large mass of evidence, both oral and documentary, was 
adduced by both the sides tefore the Subordinate Judge. The 
plaintifi’s mother died in 1922 before she could be examined as 
a witness. Ratnamal. is still alive, but she was not called as a 
witness by either side. Itis a striking circumstance that though 
the plaintiff appeared in the witness-box, the defendant, who 
was much older than the plaintiff, and who must have known a 
great deal of the relation between Brojo Kishore Dco and the 
plaintiff’s mother, did not go into the witness-box. The defendant 
died in 1926 during the pendency of the appeal in the High Court, 
and his widow, Suseela Mala, was brought on record as his legal 
representative. : 

The plaintiff called evidence to show that his mother was 
the daughter of Chintamani Singh, a Kshatriya resident of Damana- 
bhumi, and the sister of Kasinath Singh, who was admittedly a 
Kshatriya, and that her name was Jhora, and not Moti as alleged 
-by the defendant. The principal witnesses who deposed to these 
facts were Artabandhu Singh, her paternal uncle, Kasinath Singh, 
her brother, and Raja Kumar Pratapchandra, a distant relation of 
hers. The Subordinate Judge, it would appear, was considerably 
impressed with the evidence of Raja Kumar Pratapchandra, and of 
him he recorded the following opinion :—“ I must say that there are 
no grounds for disbelieving this witness, an old gentleman and a 
retired Deputy Collector of the family of old Ghumsur zemindars of 
this District.” These witnesses also deposed to the negotiations 
for marriage. Evidence was also led to show that Kundanamala 
approved of the match; that the usual Pattamuddi ceremony, a 
ceremony which precedes marriage, was ferformel at Damana- 
bhumi; and that after afew days she was taken to Pudamari 
where the marriage with Brojo Kishore Deo was celebrated. It 
was not disputed that the ceremonies deposed to by the witnesses 
who spoke to the marriage were ceremonies that are usually per- 
formed at an ordinary marriage in the Brahma form. 


The evidence on the part of the defendant was directed to show 
that the plaintiff’s mother was not the daughter of Chintamani Singh, 
nor the sister of Kasinath Singh, but that she belonged to the barber 
caste and came from Pabtamanabhapur. Several witnesses were also 
examined who ceposed that she was a servant girl in the employ of 
a concubine of the plaintiff's natural father at Peddakimedi, and that 
it was at that place that Brojo Kishore Deo first met her and became 
intimate with her. These witnesses also deposed that the eldest 
daughter ,of Brojo Kishore Deo was born, not dt Pudamari, but at 
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Peddakimedi, and that Brojo Kishore Deo did not take the plaintiffs 


< mother to Pudamari until after his marriage with Ratanmala. They 


also stated that the name of the pluintiffs mother was not Jhora, 
but Moti; that Jhora was a title conferred by a zemindar upon a 
fivoure] concubine; and that Brojo Kishore Deo conferred that title 
upon the plaintifs mother two or three years after she remained at 
Pudamari, and that it was since then that she came to be c.Jled 
Jhora. 

The Subordinate Judge found that the plaintiffs mother was 
the daughter of Chintamani Singh and the sister of Kasinath Singh, 
that she was a Kshatriya by caste, and that Jhora, and not Moti, 
was her personal name. He also found that she was lawfully 
married to Brojo Kishore Deo, and that the plaintiff was the off- 
spring of that marriage. As to the daftafa will-uamah he held that 
it was genuine, Inthe result he passed a decree in favour of the 
plaintiff, eas 
On appeal, the High Court reversed the decree of the Sub- 
ordinate Judge, and dismissed the plaintiffs suit. The appeal was 
heard by Kumaraswami Sastri and Reilly, JJ., who delivered 
separate but concurring judgments. The learned judges examined 
the evidence of Kasinath Singh, Artabandhu Singh and Raja 
Kumar Pratapchandra, and concurred in the findings of the 
Subordinate Judge as to the name, parentage and caste of the 
plaintifl’s mother, and as to the place from which she came. But 
strange to say, while the learned judges accepted the evidence 
of these witnesses on this, which was an essential part of the 
plaintifi’s case, they rejected their evidence as to the treaty for 
marriage. Kumaraswami Sastri J. considered that it was impro- 
bable that there were any negotiations for the marriage. Reilly 
J.,on the other hand, was of opinion that there were some nego- 
tiations, but that they were negotiations not for a marriage but 
for giving the plaintif’s mother in concubinage to Brojo Kishore 
Deo. As to this their Lordships may at once say that there 
is nothing in the facts of the case to suggest such a view, and 
that it is so highly improbable that it cannot be accepted. The 
learned judges also discredited the testimony of witnesses of 
marriage. This they did, not on the ground of any inherent 
defects in their evidence, but on the supposed improbabilities of 
the case. In the result they held that the alleged marriage was 
not proved. i 

The first question for their Lordships’ consideration is, whether 
there are ahy facts to justify the rejection of the testimony of 
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the witnesses who deposed to the treaty for marriage and the Bes 

marriage ceremony. The learned judges considered that there were 1932, 

three such facts. ; Sri Sri Sri Nanda- 
Of these facts the first was that neither the natural fither of mani Ananga Bhima 

Brojo Kishore Deo nor any of his relations were consulted by Deo ra Gaa 

Kundanamala in the matter of the selection of the bride and “u 

; R Sri Suseela Mala 

that none of them was present at the marriage. As to thisit Patta Mahadevi. 

is sufficient to say that it was admitted by the defendant’s own Sir Dinshah Mulla. 

witnesses, Satyababi Byano and Mohana Ghandayat, that none of — 

them was consulted in the matter of the selection even of Ratna- 

mala, and that none of them attended the marriage of Brojo Kishore 

Deo with her. i 

- Another circumstance which weighed with the High Court 

was that Kundanamala was not present at the alleged marriage 

with Jhora. This was admitted by the witnesses for the plaintiff, 

but they offered an explanation which was accepted by the Sub- 

ordinate Judge. - They said that after the arrangements for the 

marriage had been complete] at Pudamati, Kundanimala 

changed her mind, and insisted on the marriage being cclebrated 

at Molabhonja; that Brojo Kishore Deo would not agree to it, 

and Kundanamala was annoyed and left Pudamari. ‘The learned 

judges of the High Court considered that this was an improbable 

story. Their Lordships, however, see no reason to differ from the 

trial judge. 

` Lastly, the learned judges thought that the Court of Wards 

was not cognisant of the marriage, and considered that a very 

significant circumstance. ‘They said that ifthe Court of Wards 

had been aware of Brojo Kishore Dev’s marriage with Jhora, it 

would not have sanctioned a second marriage with Ratnamala 

while he was still a minor, nor would it have sanctioned the expen- 

diture of such a large sum of money as Rs. 15,000 on the occasion 


of such a marriage. 


Their Lordships are unable to accede to this view. The 
‘powers of the Court of Wards in Madras.are regulated by Act I 
‘of r90a. Under section 23 of the Act, “the Court may make such 
orders and arrangements, as to it may seem fit, in respect of the 
. oe. ss « marriage—(a) of any ward whose person is for the 
time being under its superintendence.” Section 34, clause (a), 
‘prohibits a ward from transferring any property which_is under 
-the superintendence of the Court, and from entering into any 
contract involving him, in pecuniary liability either personally or in 
respect of such propery. “But,” the section gces on to say, 
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“nothing in this clause or section 23 shall be deemed to affect the’ 
capacity of a war] to enter into a contract of marriage ; provided 
that he shall not incur in connection therewith any pecuniary lia- 
bility except such as, having regard to the personal law to which he 
is subject, and to his rank and circumstances, the Court may, in 
writing, declare to be reasonable.” Brojo Kishore Deo married 
Ratnamali in May, 1890. He completed the age of twenty-one 
years in June following, when the estitz was handed over to him. 
He was quite competent under the Hindu law to contract a 
marriage, and the Court of Wards had no power to prevent it. 
No doubt, the Court of Wards had power, under section 23 of the 
Act, to refuse to sinction the expenditure, but had it refused to 
do so, the marriage would have been postponed for two or three 
months at the most until Brojo Kishore Deo got possession of the 
estate, while the benefit to the estate would have been no more 
than the interest on Rs. 15,coo for that period. It is most unlikely, 
in the circumstances, that the Court of Wards would have witbheld 
payment of Rs, 15,000 even if it had known that Brojo Kishore 
Deo was already married, 

‘Their Lordships are, therefore, of opinion that there is nothing 
inany of the circumstances mentioned above that could justify 
the rejection of the evidence of the witnesses either as to the 
negotiations for marriage or the marriage itself. 

Their Lordships will now turn to another part of the case,- 
It raises the question as to the signification of the terms “Jhora,” 
“Phool Mahadevi,” and “Mahadevi” used in describing the 
plaintifs mother in the documents markei X, II to VI, A, B, W, 
and XV. As to this, the defendants case was that “Jhora,” 
besides being a proper name, signifies among the Oriyah zemindars 
the favoured concubine of a zemindar; that “Phool Mahadevi” 
is another word for “Jhora” in the sense of a concubine ; that 
it was in that sense that those terms were used in the docu- 
ments ; and that, therefore, the plaintiff’s mother was the cor 
cnbine, and not the wife of Brojo Kishore Deo. On the other 
hand, the plaintiff insisted that neither “ Jhora” nor “ Phool - Maha- 
devi ” signifies a concubine, and that both these terms are synonyms 
for “Sanna Mahadevi, ” that is, a junior wife. 

The term “ Mahadevi ” does not present any difficulty. It is 
clear from the evidence of the defendant’s own witnesses, the 
Manager of the Court of Wards and the Zemindar of Dharakote, 
that “ Mahadevi ” signifies a married woman, and that it cannot be 


` used in conjunction with “ Jhora ” in the sense of a concubine. 
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The expression “ Phool Mahadevi” does not appear in any 
Oriyah dictionary. The zemindar of Dharakote stated that he had 
never heard that word. The Manager of the Court of Wards said 
that he had heard it only once. The rest of the defendant’s evidence 
in this connection is not reliable. In fact, the defendant himself in 

| one of the grounds of appeal to the High Court stated that “ Phool 
Mahadevi ” was an “ unfamiliar designation ” invented to conceal 
the fact that the plaintiff’s mother was a concubine. Their Lord- 
ships are, therefore, unable to agree with the High Court that 
“ Phool Mahadevi ” signifies a concubine. 

“ Thora,” according to Oriyah dictionaries, means a bunch of 
flowers. There is one dictionary, however, in which the word is 
‘also stated to mean “ Sanno Mahadevi ” ; feopori (popularly called) 
Jhora Deyi. But there is no dictionary in which “ Jhora” is stated 
to mean a concubine. The Subordinate Judge thought that 
“ Jhora, ” in a secondary sense, is the equivalent of “ Sanna Maha- 
devi,” that is, a junior wife. The High Court differed from him, 
and considered that it means a concubine. Their Lordships are not 
satisfied that “ Jhora ” signifies a concubine. Assuming that it does, 
they are of opinion, for the reasons stated later, that it has not been 
proved that itis used in that sense inthe documents mentioned 
above. These documents must now be considered. 

Exhibit X.—As to this document both the Subordinate Judge 
and Kumaraswami Sastri J. held that it was marked only for identi- 
fication, and that it was not proved. Reilly J., however, considered 
that it was proved. Their Lordships have no doubt that the docu- 
ment has not been proved. 

Exhibits II to VI.—These purport to be accounts of the house- 
hold and other expenses of Brojo Kishore Deo. They contain 
several items mostly of a few annas .“ on account of Jhora’s house. ” 
These accounts were put in in lump by the defendant’s pleader in 
the course of the cross-examination of one of the witnesses for the 
plaintiff after he had identified the handwriting of Chav Patnik by 
whom it was stated they were written. Chav Patnik was then in 
the service of the defendant, but was not examined asa witness, 
No evidence was led to show to whom “ Jhora” in those entries 
referred or in what sense that word was used, nor were the items 
put to any witness for the plaintiff in cross-examination. No 
inference, therefore, adverse to the plaintiff, can be drawn from those 
accounts. 

Exhibits B, A, XV and W.--Exhibit B is the kocheri potro dated 
the sth July, 1894, in respect of the jaghir granted by Brojo Kishore 
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Deo to the plaintifs mother. In that document the plaintiff's 
mother is described as “ Sri Phool Mahadevi Sreemati Debi Jhora.” 
Exhibit A is the daffata will-namah dated the 31st August, 1906, 
also executed by Brojo Kishore Deo. In that document, she is 
described as “Sri Maharajah’s Phool Mahadevi Sreemati Debi 
Jhora.” She is also described in similar terms in Ezhibit XV which, 
wasalease granted by her of part of her jaghir lands, and in 
Exhibit W which was a mortgage in her favour. Both these docu- 
ments were executed after the death of Brojo Kishore Deo. Their 
Lordships think that there is nothing in any of these documents 
to show that “ Jhora” is used in the secondary sense of a concu- 
bine. ‘“ Phool Mahadevi,” as already stated, does not signify a 
concubine. These documents, therefore, do not support the defen- 
dant’s case. On the contrary, they show that the plaintiffs mother 
was a married woman, for admittedly the term “ Mahadevi” could 
not be used except in connection with a married woman. 

It will be convenient to consider here another point which was 
relied upon by the learned Judges of the High Court, and strongly 
urged on behalf of the defendant. It was this that no claim was put 
forward by the plaintif’s mother on behalf of the plaintiff for about 
thirteen years, and that she acquiesced in adverse claims made 
against the estate from time to time, and that these facts raised a 


„strong presumption that the plaintifi's mother knew that she was not 


the wife of Brojo Kishore Deo and that the plaintift was his illegi- 
timate son. Asto the plea of acquiescence their Lordships may 
observe that a minor is not bound by any acquiescence on the part 
of his guardian, though it may be a piece of evidence against him. 


How far it militates against him isa question dependent upon the 


facts of each case. 

Brojo Kishore died on the 3rd September, 1906. Within four 
days after his death Vaishna Deo applied to the Collector to-have 
his name registered as proprietor of the zemindari. He died within 
a few days after his application, and it was followed by a similar 
application by Purushottama Deo. Shortly afterwards Purushottama 
called together the leading men of Pudamari, and adjured them 
to support his claim to the estate, About the same time some of 
his servants, under his instructions, locked up almost all the doors of 
Jhora’s house. In this state of things she turned for advice to 
Krupamaya Deo, the natural brother of Brojo Kishore Deo. She 
showed him the daffafa will-namah. But Krupamaya Deo had 
his own ends to serve. He assured her that he would look 
after the: plaintif’s interest, and advised her not to show the 
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document to the Collector. What part he played after the death 
of Brojo Kishore Deo and how he estracted- Rs. 70,000 from 
Purushottama Deo, has already been stated. He was, as observed 
by one of the learned Judges, “ playing a double game—assuring 
the plaintifl’s mother for help and at the same time betraying her 
interest.” Jhora, however, confided implicity in him, and it is 
“not improbable that, following bis advice,.she made no mention 
of the document to the Collector when he saw her, and remained 
inactive. 

It would appear that Purushottama Deo allowed Jhora to 
enjoy without interruption the rents and profits of the two villages 
granted to her as jaghir by Brojo Kishore Deo for some years. 
In 1913, however, he denied her right to them, and Jhora had to 
institute a suit against him to establish her right to them. She 
lost in the first court onthe ground that the document on which 
she sued was not registered. She appealed, and the suit was com- 
promised, she retaining one village and giving up her claim to the 
other. 

Paragraph 4 of the plaint in that suit isin these terms: “ The 
plaintiff is the Jhora wife of the late Sri Brojo Kishore Deo, 
Zemindar of Chinnakimedi. The late Brojo Kishore Deo accepted 
her in the gandharwa form and treated her as such with all rights 
and ceremonies due to her since 1888.” Purushottama Deo filed 
a written statemént. In paragraph x he stated: “The allegations 
in paragraph 4 of the plaint are not true. Plaintiff was a mere 
concubine of the late Sri Brojo Deo, and as such enjoyed no special 
rights or ceremonies.” “As to the allegations in that plaint, the 
learned Judges of the High Court considered that they pointed 
to the fact that the plaintiffs mother was not a lawfully married 
wife of Brojo Kishore Deo. Reilly, J., said: ~“ It is quite clear that 
in describing herself as a ‘Jhora’ wife in that plaint she did not 
mean that she was a legally married wife.” In that case the 
plaintiff's mother was cross-examined by counsel for Purushottama 
Deo at some length as to her marriage with Brojo Kishore Deo. 
Thrice in her evidence she spoke of Brojo Kishore Deo as her 
husband. In her cross-examination she said :— 

“Prior to my marriage I was not living in Digupudi. I was in 
my father’s house.......+. My marriage took place in this village (i.e. 
Pudamari), It was before Broja Kishore obtained the taluq that 
I married him. I married him two years before he obtained the 
taluq. - I married the late Rajah when he was a minor, that is to 
say, before he became a Rajah......... At the time of my marriage 


535° 


P.C. 

1932 

= 
Sri Sri Sri Nanda- 
mani Ananga Bhima 
Deo Kesari Gaja- 

pathi 


Va 
Sri Suseela Mala 
Patta Mahadevi. 


Sir Dinshah Mulla. 


#36 


P.C. 

1932. 

Na? 
Sri Sri Sri Nanda- 
mani Ananga Bhima 
Deo Kesari Gaja- 

pathi 

v 


Sri Suseela Mala 
Fatta Mahadevi. 


Sir Dinshah Mulla. 


—_—— 


THE CALCUTTA LAW JOURNAL, [Von LVI. 


Brojo Kishore Deo was residing in Parlakimedi. He came “here 

for my marriage. How do I know whether or not he obtained 

the permission of the Collector? The Court of Wards alone spent 

for my marriage. At that time the manager was looking after the 

taluq. I have no idea for how many days my marriage took place. 

It took place in the same manner as it would take place in the 

case of all families. Vidya Bhusan, Gadadhara Purohit, and Neela’ 
kanta Purohit were present. These three persons performed the 

marriage rites.” 

In her re-examination she said :— 


“The woman married before pattadhishekam (coronation) is 
called Jhora. The woman married after patfabhishekam is called . 
Patta Mahadevi.” 


Their Lordships think that it is impossible in the face of this. 
evidence to say that what the plaintif’s mother meant by “Jhora 
wife ” was that she wasa concubine of Brojo Kishore Deo. The 
evidence clearly shows that so far as she was concerned, she 
understood that she was the lawfully married wife of Brojo 
Kishore Deo, that her marriage with him took place in the ordinary 
form, and that she was his “ Jhora wife” because her marriage took 
place before the PattabAishekam ceremony.. It cannot therfore, be 
said that the delay in bringing the present suit was due to any 
consciousness on her part that she was not married to Brojo 
Kishore Deo. It must have been due to other canses. What 
those causes were cannot now te definitely ascertained, for she 
died before she could be examined asa witness. But the circums- 
tances of the case suggest several sufficient reasons. In the first 
place, she was, as their Lordships have already said, the victim of, 
Krupamaya Deo’s machinations. Then there was the difficulty 
of financing an expensive litigation up to the final tribunal of appeal, 
for the plaintiff had to sell the lands before he could sue. Lastly, 
she ran the risk, if she brought such a suit as the present, of 
being turned out of the palace with her infant children. 


The last contention on behalf of the defendant was based on 
three documents which, it was contended, showed that the plaintiff 
was the illegitimate son of Brojo Kishore Deo. 

The first of these documents is the. authority to adopt dated 
the 14th August 31906, alleged to have been given by Brojo 
Kishore Deo to Ratnamala. In that document it has been stated 
that Brojo Kishore Deo had not till then been blessed with a son, 
suggesting that the plaintiff was not of legitimate birth. Both the 
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Courts in India held that the jdocument was not proved. Their 
Lordships see no reason to differ from that finding. 

The second document is the deed of sale dated the 23rd July, 
1906, in respect of lands purchased by Brojo Kishore Deo in the 
name of the plaintif “ represented by his mother and guardian 
Srimati Devi Jhora Garu.” The learned Judges of the- High 
Court considered that the purchase was made by Brojo Kishore 
Deo as a provision for the plaintiff, which he would not have done 
had the plaintiff teen of legitimate birth. But the transaction 
was :prima facie tenami, and there is no evidence to show that 
it was intended as a provision for the plaintiff Benami purchases 
in the names even of legitimate sons are not uncommon in India. 
Their Lordships do not think that this document in itself supports 
an inference of illegitimacy. 

The last document is the dattata will-namak dated the 31st 
August, 1906. It was executed by Broja Kishore Deo three days 
before his death. It is headed by a statement that it had been 
executed by him and Ratnamala, but the document was not 
executed by her. The following is a translation of the document 
as given in the judgment of Kumaraswami Sastri, J., and accepted 
by both the sides : 

“ Dattata willnamah executed on the 31st day of August 1906, 
corresponding to the 16th day of Simbo of Onko 37, by the follow- 
ing two persons, namely, Sri Beeradhi Beero Pratapa Sri Brojo 
Kishore Ananga Bhima Deo Kesari Sri Sri Maharajah and Sri Sri 
Ratnamala Patta Mahadevi, I, Sri Sri Sri Brojo Kishore Maharaja, 
have been suffering from bodily illness for about the last 7 months, 
I have taken medicine from several people. ‘Till this day I have 
not found any relief. We have no issue (born) jointly to both of 
us (out of our union) to succeed to our Taluk. Be it now known 
to all hereby that we, Sri Sri Sri Broja Kishore Deo Maharajah and 
Sri Sri Ratnamala Patta Mahadevi, we two have lawfully consented 
to adopt Sri Nandamani Deo who is about 5 years of age and who 
was born in the family in the middle of our Antahpuram (harem) 
to my, (i. e.), Sri Maharajab’s Phool ` Mahadevi, Srimati Debi Jhora, 
and to me, Sri Sircar, and to his locking after the work of Rajya- 
dhipo of this Taluk after my (i.e.), Sri Sircar’s death and have 
executed this, We have brought up the aforesaid Sri Nandamani 
Deo as our own son. In our Kshatriya caste, if there is no son 
born to our Patta Mahadevi’ there is no objection whatever to the 
son born to the Phool Mahadevi performing Utthradhbikari duties 
(duties of an heir). As in our Ganga Vamsam (family) deejo (seed) 
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alone is important, we cannot at all adopt a boy validly from 
another family. For the above mentioned reasons, no One can 
raise any objection in respect of this Dattata Will. Ifby the grace 
of God I recover from this illness and a son is born to my Sri 
Patta Mahadevi from my aurasa (body) the above mentioned 
Dattata Will will stand cancelled.” 

As to this document the plaintiff's case was that it was in 
substance a recognition by Projo Kishore Deo of bis right to 
succeed to the estate. The defendant by his written statement 
denied that it was genuine, and he maintained that position 
throughout. The trial Judge found that it was genuine. The 
defendant challenged the finding on appeal. The learned Judges 
of the High Court agreed with the trial Judge that it was genuine, 
but they held that the document far from supporting the plaintiff's 
case showed unmistakable signs of his illegitimacy. In his judg- 
ment Kumaraswami Sastri, J., said “The fact that he wanted 
to adopt and to get Ratnamala to consent to the adoption shows 
to my mind clearly that the Rajah did not think that the plaintiff 
was a legitimate aurasa son who would in the ordinary course of 
events succeed to the estate by virtue of his sonship.”- To the 
same effect is the judgment of Reilly, J. The learned Judge said: 
“But the strongest evidence that Brojo Kishore regarded the 
plaintiff as an illegitimate son is provided by Exhibit A, which the 
plaintiff has produced as a document signed by Brojo Kishore.” 

This document was executed by Brojo Kishore Deo while he 
was on his death-bed. Itis confused and impossible to construe 
as having any legal effect. It may mean either that Brojo Kishore 
Deo was persuading Ratnamala to be reconciled with the -plaintiffs 
‘mother and to treat the plaintiff as her own son, or he was 
importuning her to take in adoption his illegitimete son by a 
concubine. The learned Judges of the High Court understood 
it in the latter sense. The plaintiff who relied upon it, did not so 
understand it, nor did the defendant who insisted throughout 
that it was fabricated. Their Lordships find it difficult to believe 
that Brojo Kishore Deo should have on his death-bed contem- 
plated an adoption of a son of a concubine. Their Lordships are, 
therefore, unable to agree with the High Court, that the document 
is evidence of the illegitimacy of the plaintiff. 

In the result, their Lordships are of opinion that the eee 
of Jhora with Broja Kishore Deo is-established, that Jhora was his 
junior wife, and that the plaintiff as his legitimate son is entitled 
to succeed to fhe estate, 
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Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed, that’ the decree of the High 
Court dated the 30th March, 1928, should be set aside, and the 
decree of the Subordinate Judge dated the zoth December, 1922, 
restored. The respondent must pay the costs of the appellant 
in the High Court and before this Board. 

H. S. L. Polak: Solicitor for the Appellant. 

Douglas, Grant and Dold : 


ELR 


Solicitors for the Respondent. 
Appeal allowed, 


CRIMINAL REVISION. 
“Before Mr. Justice D. N. Mitter, 


RABINDRA NATH DHAR 
0. 
KING-EMPEROR,* 


Lottery—Irish Hospitals Swecp Stake—Publishing proposal to pay any sum— 
Indian Penal Code (Act XLV of 1860), Sec. 294A .—Sentenco—Ignoranes of 
law. 


The circular of the Irish Sweep Stake which was referred to in one of the 
letters written by or found in the possession of the petitioner, state that the 
Irish Hospital Sweep Stake was expected to reach the huge total of 5000000 
or 7 Crores of Rupees. The said letter stated that applications should be made 
with Rs. 7-8as per ticket to the petitioner. The ticket itself contained a proposal 
for the payment of different sums for the benefit of the holders of such tickets. 
The money would be divided on each unit of £ 100000 as follows. go first prizes 
of £ 30000 or over 4 lacs of rupees each, 50 second prizes of £ 15000 or over 2 
lacs of rupees each, 50 third prizes of £10000 or over I: lacs of rupees each, 1200 
prizes of Rs. 12000 to 15000 each and 5000 cash prizes of £ 200 or Rs. 2750 
each. 


Held, that the case fell within the mischief of section 294 A of the Indian 
Penal Code. 


Though the ignorance of law is no excuse, in awarding sentence the Court 
should take into consideration the fact that the accused was not cognizant of the 
fact that the Irish Hospital Sweep Stakewwas an unauthorised lottery. 


* Criminal Revision No. 735 of 10324. i . 
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Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 


The material facts appear from the judgment. 

Messts. A. K. Faslul Huq and Nanibhusan Mukherji for the 
petitioner. 

Mr. D. N. Bhattacharji for the Crown. 

The following judgment was delivered ; 


Mitter, J. This Rule was issued on the Chief Presidency 
Magistrate to show cause why the conviction of and the Sentence 
passed on the petitioner Rabindra Nath Dhar under section: 294A, 
Indian Penal Code should not be setaside. The first ground 
on which this Rule is supported is that the sanction of the Local 
Government was not obtained as it was necessary to have been 
obtained under section 196 Criminal Procedure Code before cogni- 
zance could be taken of an offence under section 294 A. Indian 
Penal Code. The point which was made by Mr. Fazlul Hug who 
appears for the petitioner is that this sanction was not exhibited in 
Court till the roth. June 1932, whereas the cognizance was taken 
of the case on the complaint of the Police Inspector on the 26th. 
May, 1932. Ifhe had been able to substantiate this point the rule 
would have been made absolute. Unfortunately for his client it 
appears that this sanction of the Local Government which was signed 
by Mr. Reid, Officiating Chief Secretary to the Government of 
Bengal is dated the 18th. May, 1932 and was annexed to the peti- 
tion of complaint and was marked as Exbibit B. The complainant 
was examined and processes were directed to be issued on the 27th 
May, 1932 so that cognizance was taken of the case after the com- 
plaint was lodged and the complaint was made by the order of or 
under the authority from the local Government within the meaning 
of section 196 Criminal Procedure Code. There is therefore really 
no substance in this point taken by Mr. Huq. 

The next ground on which this conviction is attacked is 
that the entire evidence even if believed does not bring the case 
within the second paragraph of Section 294 A, Indian Penal Code, 
It appears that the present petitioner was charged for publishing 
a proposal to pay a sum of money or to deliver any goods on 
an event or contingency relative or applicable to the drawing 
of a ticket, lot, number or figure in a lottery not authorized by 
Government. So far as the Chandernagore Sweep stake is con- 
cerned of which the petitioner claims to be the head organiser 
there is no question that he has not been able to produce any 
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paper to show: that this lottery was authorised. It is argued by 
Mr. Huq that no evidence was adduced by the Crown that the 
Trish Sweep stake was’ not authorized by the Government. It 
appears, however, that evidence has been given in this case that 
, this is an unauthorized lottery by the Police Inspector who was 
examined in the case. So far as the Irish Sweep stake is con- 
cerned it is not even authorized in England far less is it authorized 
by the Government of India. The ticket itself contains a proposal 
for the payment .of different sums for the benefit of the holders 
of such tickets. It appears froma Circular of the Irish Sweep 
stake which is-referred to in one of the letters written by or 
found in the possession of the present petitioner that the Irish 
Hospital Sweep stake is expected to reach the huge total of 
£5,000,000 or Seven Crores of Rupees. The said letter states 
that. applications should be made with Rs. 7-80 per ticket to 
“R.N, Dhar. The above money, it is stated in that Circular will 
be divided on each unit of £100, 000 as follows: 50 first prizes 
of £30, 000 or Over four lacs of rupees each, so second prizes 
of £15, 000 or over two lacs of rupees each, 5o third prizes of 
£10, ooo or over 13f- lacs of rupees each, 1200 prizes of Rs. 12,000 
to 15,000 each and 5,000 cash prizes of £200 or Rs, 2, 750 
each. Itis difficult to hold having regard to the correspondence 
which has been disclosed in, this case that the case of the peti- 
tioner does not come within the mischief of Section 294 A, Indian 
Penal Code. I am of opinion that the conviction is justified by 
the provisions of this ‘section. 

A question that may, however, arise is whether the sentence 
of fine of Rs. 200/- is too severe. This is the first offence-of the 
“kind so far as the petitioner is concerned and some consideration 
may be given to the circumstances that the petitioner says that 
he did not know that the Irish Hospitals Sweep Stake was an 
“unauthorized lottery. It is trae that ignorance of law is’ no 
excuse, but ohe may in awarding sentence take into consideration 
the fact that the accused was not cognizant of the fact that the 
Irish Hospitals Sweep Stake was an unauthorized lottery. My 
attention has been drawn by Mr. Bhattacharya to a letter addressed 
to the petitioner by the Irish Hospitals Trust Ltd, Dublin to 
the effect that “wholesale distribution by the means suggested, 
viz., advertisement, circularising &e. is almost certain to bring 
you into conflict with the authorities’. It may be that the peti- 
tioner might not have understood the full import of this statement. 
I think-the- ends of justice will be met in this case by reducing 
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CRIMINAL, the sentence to a fine of Rs. soj- (Rupees Fifty only). Mr. 
Bhattacharya who appears for the Crown rightly says that according 


1932. 
to the practice which is followed by Crown Counsel he leaves the 


Rabindra Nath Dhar 


v. question of sentence to the Court. 
King Emperor, The result is that the fine imposed on the petitioner is reduced 
Miter, F. to Rs. 5o/-. If the fine has already been realized the portion 
: of the fine remitted, f. ¢ Rs. ryo/- will be refunded to the. 
petitioner. 


Rule discharged : Sentence reduced. 


Ae T. Me 


_ PRIVY COUNCIL. 


Present : Lord Blanesburgh, Lord Atkin, Lord Russell of 
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GURUNATHAGOUDA KHANDAPPAGOUDA PATIL, 


[On APPEAL FROM THE HIGH Courtor JUDICATURE at BomBay} 


Hindu Law (Bombay School)—Adoption by widowin a joint family—Consent 
of husband or of the co-parceners unnecessary—Adoption after extinction of 
co-parcenery, validity of. 

In the Maharatha country of the Bombay Presidency, where the authority of 
the Mayukha is predominant, a Hindu widow may, though not expressly autho- 
rized by her husband, and whether he was at the time of his death separate or 
joint, adopt a son to him without the consent of his kingmen or the surviving co- 
parceners. : 

Ramji v. Ghamau (1), war Dadu v, Gajabai (2), overruled. 

Rakhinabat v, Radhabat (3) followed. 


Yadeo v. Naisdeo (4), applied. 
(1) (1879) I. L. R. 6 Bom. 498 F. B. 


(2) (1926) Ip L. R. 50 Bom. 468 F. B. 5 
(3) (1868) § Bom. H.C, A. C., 181. (4). (1924) L. Ri 481. A. 513. 
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The Rammaad Case (1), and Sri Raghunadha v. Sri Broso Kishore (2), dis- 
tinguished, being decisions under the Madras School of Hindu law, under which 
a widow who has not the express permission of her husband, cannot adopt a son 
to him without the consent of his kinsmen, 

Obiter : An adoption by the widow of a co-parcener, to be valid, must be 
made during the subsistence of the co-parcenery. If she adopts after the extinc- 

“tion of the co-parcenery, |, e. after the death of the last surviving co-parcener, 
when the estate devolves by inheritance from him upon his heirs, the adoption is 
not valid. 

Chandra v. Gojarabai (3), referred to. 

Judgment of the High Court, Bombay reversed. 


Appeal No. 51 of 1930 froma judgment and decree of the 
High Court, Bombay, dated the 28th February 1923, which affirmed 
the judgment and decree of the Joint First Class Subordinate 
Judge of Dharwar, dated the 8th April 1925. 


The-main question for consideration on the appeal was whether 
under the Hindu. Law, in the Bombay Presidency, the widow of 
a deceased co-parcener in a joint family has an inherent right to 
make a valid adoption, without either the authority of her husband, 
or the consent of the surviving co-parceners of her husband. The 
‘High Court, Bombay, relying on Jshwar Dadu v. Gajabai (4), 
answered the question in the negative, remarking that the observa- 
tions of the Board in Yadeo v. Namdeo (5), on the subject were 
obiter dicta. 


DeGruyther, K. C. (with J. M. Parikh and 4. G. Desai) for 
the Appellant : 


In Western India the widow’s power of adoption, according 
to the Mayukha, is greater than in Southern India, and even in 
a joint family she may adopt a son to her deceased husband with- 
out express authority from him, and without the consent of his 
kindred or co-parceners. The case is concluded by the decision 
of the Board in Yadeo v. Namdeo (5), [where their Lordships 
approved of the judgment in Rakhmabai v. Radhabai (6)], and 
the contrary. yiew taken by the Full Bench in Ramji v, Ghamau (7), 
and in Jshwar Dadu v. Gajabai (4), is wrong. The learned 
judges of the Full Bench misapplied the Roard’s decisions in 
the Ramnaad case (1) and be Raghingi hs ve Broso Kishore (2), 


(1) (1868) 12 M. I. A. 397. (2) (1876) L. R, 3. A. 154. 


` (3) (1890) I. L. R. 14 Bom, 463. (4) (1926) I. L. R. so Bom, 468 F, B,. 


(s) (1921) L. R. 48 I. A. 513. 7 
(9) (1968) 5 Bom. H. C. A. C. 181, 


{7) (1879) I. L, R. 6 Bom. 498. 
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which were cases from Madras, where the assent’ of the sapindas 
or kinsmen is requisite, both’ where the husband was separated or 
joint at the time of his death. Afayne’s Hindu Law, Section 130, 
and the decisions in Bayabai v. Bala (1), Narayan Babaji v. 
Nana Manohar (2), and Vithoba v. Bapu (3), referred to. 


` [Their Lordships observed that in Yadeo v. Namdeo (4), the- 
Board found as a fact.that there had been a separation]. 


But they also definitely held that a widow, whose husband 
was not separated at the time of his death, could validly adopt 
without his. authority or the consent of the co-parceners, thereby 
overruling Westropp C. J.’s judgment in Ramji v. Ghamau (5). 

` Learned counsel cited passages from the Mayvkka (Mandlik’s 

translation) and-the Kaustutha, and submitted that on these 
authorities, which govern the Maharatha School, a widow may 
(in the absence of a prohibition from her, husband) validly adopt 
a son to him, whether in a joint or a separate family, without any 
consent whatever. 


Dunne KOC. (with C. J. Clanin and R. A. SAREREA ‘for 
the Respondent : 


Rakhmabai’s case (6), upon which -much reliance is placed by 
the appellant, related to an adoption in a separated family. Where 
the adoption by the widow would have the effect of ‘divesting an 
estate already vested in the co-parceners, thelr consent must be 


‘obtained: “Ramnaad case (7), Sri Virada v. Sri Broso (8), and 


Rupchand v. Rakhmabat, (9), referred to. 
‘. [Their Lordships remarked ‘that the ae does not dis- 
criminate between adoptions in a separated or undivided family]. 
In Rakhmabai v. Radhabai (6) and other cases reported-in 
the. “Bombay High Court Reports” the learned judges were not 
dealing with an adoption which would have the effect of divesting 


‘(without their consent) an estate vested in the co-parceners, and 
‘itis submitted that the Mayukha does not support the validity 
of an adoption working such manifest injustice: Payaya v. 


©. (1) (1866) 7 Bom. H. C. Appx.) i. 

: (2) (1870) 7 Bom. H. C,, A. C, J., 153 | 
(3) (1890) F. L. R. 15 Bom. 110 (131, 132). 
(4) (1921) LOR. 48 I. A. 513. 

> (5) (1879) I. L. R.'6. Bom. 498. F. B. 
(6) (1868) 5 Bom. ‘H. C., A, C. 181. 
(7) (1868) 1g M. I. A, 397. - (8) i Kaga 1. A. ish 
(9) (1871) 8. Bom. H. C., A. C, J. 114. i 


D 
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Appanna (1); Mankorebai v.. Bachoo Harkisondas (2), per Jenkins 
C. J. [affirmed in Harkisondas v. Mankorebai (3)| and Pratapsing 
v. Thakor Shri Agarsinghji Raisinghji (4), also referred to. 

In the alternative, we submit that the adoption being made 
after the death of the sole surviving co-parcener, Nilkanthgouda, 
. when the co-parcenery became extinct, was invalid: Chandra ù 

Gojarabai (5); Tejram v, Sarup Chand (6); Shivbasappa v. 
Nilava (7). f 

DeGruyther, K. C. replied. 


Their Lordships judgment was delivered by 

Sir Dinshah Mulla :--This is an appeal from the decree of 
the High Court of Judicature at Bombay, dated the 28th February, 
1928, which affirmed the decree of the Court of the Joint First Class 
Subordinate Judge of Dharwar, dated the 8th April, 1925. 

' The main question involved in the appeal is whether, accord- 

ing to the law prevalent in the Mahratta country of the Bombay 
Presidency, a Hindu widow, whose husband was undivided at 
the time of his death, and who has not the express permission of 
her husband; may adopt a son to him without the consent of the 
surviving coparceners. The parties are governed by the Mitak- 
shara law, and on questions on which the Mitakshara is silent, 
by the law as expounded in the Vyavahara Mayukha of Nila- 
kantha. 

The following pedigree shows the relationship between the rival 
claimants — 


Dyamangouda 
| { 
Nilkanthagouda Khandapagouda Jivangouda—-Bhimabai 
(d. December, 1915). (d. 191). (d. 1913). (Deft.-applit. 
- No. 1). 
Dyamangouda—Tungabai Gurunathgouda Narayan 
(d. August, 1919). (Pltf.-respdt ) [adopted on 17-90-19], . 


(Deft.-applt. No. 2). 
Datattraya 
: (born, August, 1918), 
. (died, February, 1920). : 
The facts material to the appeal are no longer in controversy 


between the parties. Dayamangouda and his three sons, Nilkan. 


(1) (1898) 1. L. R. 23 Bom. 337e | 
(2) (1904) I. L. R. 29 Bom. 51 (59) 
(3) (1907) I. L. R. 31 Bom. 373 P. C. 
(4) (1918) L. R. 461. A. 97; 24 C. W. N. 57. 
* (5) (1890) I. L. R. 14 Bom. 463. 
- (6) (r919)-1. L. R. 44 Bom. 483; a2 Bom, L. R. 209. 
- (7) (1929) I. L, R. 47 Bom, 110; 24 Bom. L. R. 1162. 
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thagouda, Khandapagouda and Jivangouda constituted a joint 
Hindu family. Dayamangouda died some years ago leaving him 
surviving his three sons. In 1893, Khandapagouda separated 


from the family, but the other two brothers continued to be. 


joint. Khandapagouda died in rorz, leaving a widow who 
adopted the respondent as a son to him on the 6th July, r915. 
Jivangouda died in 1913 leaving a widow, Bhimabai, who is appel- 
lant No. 1 before this Board, and a daughter Tirkawa, but no 
male issue. On the death of Jivangouda his undivided interest 
in the joint family property passed to Nilkanthagouda by survi- 
yorship. l Mi 

On the zoth May, 1915, Nilkanthagouda, ‘who had no male 
issae, took one Dayamangouda, who was then of the age of about 
20 years, in adoption. On the same day Nilkanthagouda executed 
a writing purporting to be a deed of adoption in favour of Daya- 
mangouda, which will be adverted to later. Nilkanthagouda died 
in December, 1915, and on his death the joint family property 
passed by survivorship to Dayamangouda. Dayamangouda died in 
August, 1919, leaving a widow Tungabai and ason Dattatraya, 
and the joint family property passed to’ Dattatraya by survivorship. 
Dattatraya was then about a year old, and Tungabai managed the 
property on his behalf. 

On the 17th September, 1919, Bhimabai adopted appellant No. 
2asa son to her deceased husband Jivangouda. The adoption 
was not made under any express authority form her husband, nor 
was it made with the consent of Dattatraya who was then the sole 
surviving coparcener. Dattatraya, in fact, was a minor at that 
date, and incapable of giving his consent. It is the validity of this 
adoption that is in question in the appeal. 

Dattratraya died a minor and unmarried.on the 6th February, 
1920. Shortly after his death, Tungabai delivered possession of the 
property to the respondent, purporting to do so under a consent 
decree in an arbitration proceeding between her and the respondent, 
Subsequently, on the application of ‘the respondent, the Mamlatdar 
of Gadag ordered the property to be entered in his name in the 
record of rights as owner thereof, but the order was set aside by 
the Deputy Collector of Dharwar. - Thereupon the respondent 
brought the suit out of which the present appeal arises in the Court 
of the Subordinate Judge of Dharwar against the first and second 
appellants, and three others who are not parties to the appeal. 
Therein he claimed a de:laration that he was lawfully in possession 
of the property, and asked for an injunction restraining the defen- 
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dafits from interfering with his possession, The plaint alleged that 
the adoption of appellant No. 2 was not valid, and that the res- 
pondent was entitled to the property as the next heir of Dattatraya. 
The defence, so far as it is material to the appeal, was that appellant 
No. 2 was validly adopted, and that he was entitled to the property 
by survivorship. The property is vafan land, and it was agreed that 
Tungabai had no interest in it. 


54d 
P.C. 


1932. 
—— 


Bhimabai Kom Jivan- 
gouda Patil 


v. 

Gurunathagouda 

Khandappagonda 
Patil. 


The Subordinate Judge held, following a Full Bench ruling of Sir Dinshah Mulla. 


the High Court at Bombay in Jshwar Dadu v. Gajabai (1), that the 
adoption of appellant No. 2 was invalid, and passed a decree for the 
plaintif. On appeal, the High Court at Bombay (consisting of 
Patkar and Baker JJ.) confirmed the judgment of the Subordinate 
Judge, and passed a decree on the 28th February, 1928, dismissing 
the appeal with costs. It is against this decree that the present 
appeal has been brought to His Majesty in Council. 

The question as to the validity of anadoption by a widow ina 
joint family was considered by the High Court at Bombay in Ramji 
Ghamau (2), where it was held that an adoption by the widow of a 
deceased coparcener, who had not her husband’s express authority 
to adopt, was invalid, if made without the consent of the surviving 
coparceners. This case was considered by the Boardin Yadao v. 
Namdeo (3). Four years later, the same question again arose in 
Bombay in Jshwar Dadu v. Gajabai (1), and it was referred to a 
Full Bench. It was argued in that case that Ramji v. Ghamau (2) 
was overruled by the Board in Yadao v, Namdeo (3), and that the 
Board had in that casc approved an earlier decision of the same 
High Court in RakAmabai v, Radhabat (4). The Full Bench, 
however, decided that Rami v. Ghamau (2) was still good law, and 
this was the ruling followed both by the Subordinate Judge and the 
High Court in the present case. 

The main question in this appeal is whether Ramji v. Ghamau 
-(2) was overruled in Yadao v, Namdeo (3) as contended by the 
appellants, or whether the observations of the Board with reference 
to that case were oditer dicta as is maintained for the respondent. 

It will be convenient first to examine Rakhmabaiv. Radhabai 
(4) and Ramji v. Ghamau (2), and then consider whether Ramji yv, 
Ghatau (1) was overruled in Vadao v, Namdeo (3). 

In Rakhmabai v. Radhabai (4), the suit was brought by the 


(1) (1926) I. L. R. so Bom. 468. 
(2) (1879) 1. L, R. 6 Bom. 498, 

(3) (1921) L. R..48 I.A. 5143. 

(4) (1868) 5 Bom, H, C, A. Co 181. 


948 
PG: 


1932. 
wet 
Bhimabai Kom Jivan- 
Gouda Patil 
v. 
Gurunathagouda 
Khandappagouda 


Patil. 


Sir Dinshah Mulla, 


THE CALCUTTA LAW JOURNAL. [Von LVL. 


junior widow of a separated Hindu against the senior widow “for 
possession of her equal half share in the estate of her deceased 
husband. The defendant in her written statement alleged that 
she had adopted a son to her husband, and contended that the 
adopted son was entitled to the entire estate. The adoption was 
made without (as it was found) the permission of her husband, and 
without the consent of his sapindas. Two questions were raised in - 
the case, namely, (1) whether the adoption by the defendant, 
having been made without the permission of her husband and 
without the consent of his sapindas was valid ; and (2) if so, whether 
a senior widow had power to adopt without the concurrence of the 
junior widow. The trial Judge passed a decree for the plaintiff. 
The defendantjappealed, and the appeal was heard by Sir Richard 
Couch, C. J., and Newton and Warden, JJ. The learned Judges 
held that the adoption, though made without the permission of the 
husband and without the consent of his sapindas, was valid. They 
also held that a senior widow had power to adopt without’ the con- 
currence of the junior widow. The judgment of the Court was 
delivered by Sir Richard Couch. 

On the first question, the learned Chief Justice observed that 
the Mitakshara was silent on the point, and that it was therefore 
necessary to resort to the Mayukha by which the parties were 
governed. He then quoted pl. 17 and 18, section 5, chapter iv, 
of the Mayukha, which relate to adoption by a widow, and con- 
sidered the earlier Bombay decisions on the subject and the opinions 
of Pandits which had been given in those cases, and said :— 

“Upon the review which we have made of the authorities appli- 
cable in this part of India, we are of opinion that in the Maratha 
country wherein the properly in question in this suit is situate, a 
Hindu widow may, without the permission of her husband, and 
without the consent of his kindred, adopt a son to him, if the act is 
done by her in the proper and bona fide performance of a religious duty, 
and neithar capriciously nor from a corrupt motive.” 

The clause printed in italics represented the Madras view which 
was held ina later case to be inapplicable in Bombay: see Ram- 
chandra v. Mulji (1). Omitting that clause, the rest of the passage 
quoted above represents the construction put upon the Mayukha by 
the Court. The case, no doubt, was one of anadoption by a widow 
ina divided family, but it was not suggested there the Mayukha 
draws any distinction between an adoption by a widow in a divided 
family and an adoption by a widow in a joint family. 

(1) (1898) 1. L R, 22 Bom, 558. ve 
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Tn Ramji v. Ghamau (1), the case which the appellants contend 
‘was overruled by the Board in Vadao v. Namdeo (2), the widow of 
a deceased coparcener adopted a son to her husband without his 
express permission and without the consent of the surviving copar- 
ceners. The case was heard by a Full Bench consisting - of 
„Sir Michael Westropp C.‘J., and Melvilland Kemball, JJ. The 
"learned Chief Justice, who delivered the pace of the Court, 
said:— | 

“ Accepting, however, the view which the cases seem to establish, 
viz., that the widow, where the husband dies separated, and she 
herself is the heir, or she and a junior widow are the heirs, may 
adopt without the sanction of the husband (if he have not expressly, 
or by implication, indicated bis desire that she shall not do so), and 
without the sanction of his kindred, we are not, as has been 
previously said in this’ Court, (a), disposed to carry the deviation 
from ordinary Hindu law further than ithas been already established 
‘by precedents. ” 2 

The Court held that the decision in Rahhmabai v. Radkabai G 

„ Was confined .to the case of an adoption by a widow in a`divided 
family, and concluded that a widow, whose husband was undivided 
atthe time of his death, and who has not his ‘express’ authority 
to adopt, cannot make a valid adoption to him without the consent 
| Of his coparceners. It is nowhere suggested in the judgment that 
‘the construction put upon the Mayukha in Rakhmabai v. Kana 
(3) was not correct. 

Their Lordships will now proceed to consider whether Ramji v. 
‘Ghamau (1) was disapproved by the Board in Yadao v, Namdeo (2). 
The family in that case was a joint family consisting of Pundlik, his 
cousin Namdeo, and Namdeo’s two sons, Pandurang and Rambhau. 
-Pundlik died childless in January, 1905. : In March, 1905, his senior 
widow, Champabai, adopted Pandurang under an authority from him. 
‘That adoption was not disputed. In April, 1905, Namdeo executed 
‘a deed of adoption in which he stated that he and. Pundlik were 
members of a joint family, and that the adopted boy was “ sole heir 
of half the entire property on the authority of the deed of adoption, 
and half the property belongs to me.” The deed further provided:: 
*“ My half share in the movable and immovable property may be 
kept as joint,” if the widows of Pundlik approved. Pandurang 
died-.a minor and unmarried in 1907, and in 1908 Chanipabai 


(1) (1879) I. L. R. 6 Bom. 498. (2) (1921) L. R. 481, A. 513. 
(3) (1868) 5 Bom. H. C. A. C, 181. < i 
(a) 7 Bom. H. C. Appx. XVIL h : . 
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adopted Yadao asason to her husband without the consent of 
Namdeo. It was this adoption that was contested by Namdeo. 
Pundlik and his family had settled in tte Central Provinces, but 
they were governed by the law applicable to Mahrattas in the Presi- 
dency of Bombay. 

Subsequently, Yadao brought a suit for partition against Namdeo, 
in the Court of the Additional District Judge at Akola. - The trial 
Judge held that the adoption was valid, and madea preliminary 
decree for partition. Namdeo appealed to the Court cf the Judicial 
Commissioner, Central Provinces, which allowed the appeal and 
dismissed the suit, The learned Judicial Commissioners held (as 
would appear from the record of the case printed for the Board), 
first, that the adoption had been prohibited by Pundlik, secondly, 
that the deed of adoption did not show that Pandurang had sepa- 
rated from Namdeo and Rambhau, and, lastly, that the family being 
still joint at the death of Pandurang, and the adoption having been 
made without the consent of Namdeo, it was invalid according to the 
ruling in Ramji v: Ghamau (1). From that decree Yadav appealed 
to His Majesty in Council. Three points were argued before the, 
Board on behalf of Yadao. First, it was argued on the authority of 
Rakhmabai v., Radhabai (2), that according to the law applicable 
to the parties, the widow had power to adopt to her husband without 
his permission and without the consent of his kinsmen, whether the 
husband was divided or undivided at the time of his death, and that 
the limitation sought to be imposed on that power—namely, that 
it could only be exercised when the estate was separate and vested 
in the widow-——rested solely on the judgment in Ramji v. Ghamau 
(7), and was not supported by any text or commentator, Next, it 
was argued that the adoption had not been prohibited by Pundlik 
either expressly or by necessary implication. Lastly, it was con- 
tended that if the widow’s power depended upon the estate not 
being joint, it was not joint atthe time when the adoption was 
made, asa separation had already been effected by the deed of 
adoption. On the other hand, it was argued on behalf of Namdeo 
that the adoption had been prohibited ; that the deed of adoption 
neither effected nor evidenced a separation; and thatin any case 
Pundlik having died joint, if at his death his widow had not power 
to adopt without his authority, the fact of a subsequent partition 
could not give her authority, and reliance was placed on Ramji v. 
Ghamau (x). 


1) (1879) I. L. R. 6 Bom. 498. 
(2) (1868) Bom. H. C. A.C, 181 
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The Board held that the deed of adoption showed that there 
was aseparation between Pandurang and Namdeo, so that the 
estate of Pandurang passed to Champabai on his death as his heir. 
The Board also held that Pundlik had not prohibited the adoption. 
The estate being vested in her, and there being no prohibition to 
adopt, she was free to adopt another son to her husband without 

“the consent of Namdeo, and she adopted Yadao. An adoption 
made in these circumstances was obviously valid, and required no 
further consideration. But both sides invited the Board to decide 
whether, even if Pandurang had not separated from Namdeo, 
Namdeo’s consent was necessary to the adoption, and this question 
was considered in the latter part of the judgment. 

The judgment of the Board on this part of the case begins with 
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an examination of Ramji v, Ghamau (1) The Board first stated 


what the question to be decided in that case was, and after quoting 
some passages from . the judgment and commenting on them, 
expressed its opinion thus :-— l 

“There does not appear to their Lordships to be any sound 
reason why in the Mahratta country of the Presidency of Bombay 
the Hindu law as to the power of a Hindu widow who has not the 
authority of her deceased husband to adopt ason to him, should 
depend on the question whether her husband had died. as a sepa- 
rated Hindu or as an unseparated Hindu, or on the question 
whether the property which was vested in her when she made the 
adoption was or was not vested in her as his heir. ” 


Their Lordships are of opinion that in the passage quoted above 


the Board expressed its disapproval of the decision in Ramji v. 
Ghamau (1). : 

The Board then examined the judgment in akhmadai v. 
Radhabai (2), and said :— 

“That decision was not based upon the fact that the deceased 
husband was a separated Hindu, nor was it based upon the fact 
that at the time of the adoption the widow who made the adoption 
had vested in her the whole or any part of the property which had 
belonged to her husband. Their Lordships regard it as equally 

-sipplicable to an adoption by a Hindu widow of the. Mahratta country 
.of the Province of Bombay, whether her husband at the time of his 
death was joint or separate, and whether his property was or was 
riot vested in her as his heir at the time when she made the adop- 
tion, and consider that it is a decision to be applied in this appeal.” 


(1) (1879) L. L. R. 6 Bom, 498. 
(a) (1868) 5 Bom. H. C. A., C, 181, š 
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Pes This, their Lordships think, was a clear approval of the decision 
1992, in Rakhmabat v. Radhabai (1). 


Bhimthai Kom Jivane `- In the result the Board held that the ona. of Yadi. 
gonda, Patil was: valid. This conclusion was based on two grounds: (r) that 
Guronathagouda there’ was. a separation between. Pandurang and Namdeo, in which 
*Bhandappeonda case.Champabai could undoubtedly adopt without. the consent 
of; Namdeo ; and (2) that even. if there was no. separation. 
Champabai had the right | to adopt Yadao without the consent of 

Namdeo. : iy 
Counsel ‘for the respondent contended that the ‘question at 
issue in Yadao v. Namdeo (2) did.not turn on the actual decision 
in Ramji v. Ghamau (3), but on a single passage in the judgment, 
that “the widow of a Hindu, ‘dying without leaving any male 
issue, may, if her husband .were separated from his family in estate 
(or,.in other words where she is A/s.heir), adopt without. any 
express: authority from. him...... and without the consent of his 
relatives.” He maintained that the whole question “before the 
Board was whether Champabai, having the estate .vasted in 
her, ‘not as her husband’s heir, but as heir of her son, could make 
a valid. adoption without the consent of Namdeo, and that the 
Board held that she could. Their Lordships are, unable to’ .adopt 
this view, The. Court of the Judicial. Commissioner had held ` 
that Pandurang having died undivided, and his interest having 
_ passed by survivorship to Namdeo, the decision in Ramji v. 
- Ghamau (3) applied, and that the adoption having been made 
without the consent of Namdeo, it was invalid. The rery first 
argument an behalf of ‘Yadao, as appears from the report, was 
that Ramji v. Ghamau (3) was wrongly decided, not that any. parti- 
cular. proposition in it was incorrect and Rakhmadai v. Radhabai(r) 
was cited as laying down a rule of law. directly contrary to the 
-decision in Ramji v. Ghamau (3). That is what was argued before 
the . Board, and that. is the argument that was accepted by. the 
‘Board. 
< . Counsel | for the respondent ai relied upon some passages ir in 
‘the judgments of the Board in the Ramnaad case (4), and in 
Sri Raghunadha v. Sri Broso Kishore (5), in support of his conten- 
‘tion that the Board could not have intended...to overrule Ramji v. 


Sir Dinshah, Mulla. 


(1) (1868) 5 Bom. H. C. A. C. 181. 
|. (2) G9a1) L. R. 48 L A. 513. 
“(3) (1879) L L. R. 6 Bom. 498. 
(4) (1868) 12 M. I. A. 397 
(5) (1876) L. Ro 31. A. 154, 
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Ghamau (1). In the Ramnaad -case (2) the Board held that in 
the case of an undivided family, the father of the husband was 
competent, by his sole assent, to authorise an adoption by a 
widow, and if the father was not then living, “ the consent of all 
the brothers who, in default of adoption, would take the husband's 
share, would probably be required, since it. would be unjust to 
allow the widow to defeat their interest by introducing a new 
coparcener against their will.” In Sri Raghunadha v. Sri Broso 
Kishore (3) a widow in an undivided family adopted without the 
consent of the husband’s coparceners and with the consent. of a 
distant and separated sapinda. The Board observed that “there 
seem to be strong reasons against the conclusion that for such a 
purpose as that now under .consideration, she. can, at her will, 
travel out. of the undivided family and obtain the authorization 
required from .a separated and remote kinsman of her husband.” 
The Board .also observed that “ there are grave social objections 
to making the succession of property dependent. on the caprice :of 
a woman, subject. to all.the pernicious influence which interested 
advisers are too apt in India to exert over women possessed of, or 
capable of exercising dominion over, property,” and that it was the 
duty of the Courts to sau the power strictly within the limits which 
the-law had assigned to it. 

Now both these cases were from Madras, ae EO to 
the law as stated.-in the commentaries of that school, a widow, 
who has not the express authority of-her husband, cannet adopt 
-a son to him without the consent of his kinsmen. The com- 
mentaries, however, do not specify all the kinsmen. All that 
they, say. is that the consent to be obtained must be the consent 
-of “the husband’s father, etc.” In both the cases the High Court 
‘at Madras. considered that, in the absence of the husband’s father, 
the consent of any kinsman was sufficient, but the Board inti- 
mated its dissent from that view. The Board held „that the 
consent to be abtained, when the family was undivided, must 
_-be.the consent not of.a separated kinsman who. had. no interest 
in .the property, but of his, (the husband’s coparceners to whom 
-his interest had passed on hig death by survivorship, and it was. in 
this connection that the observations of the Board, quoted. above 
‘were made., These observations cannot apply to an adoption by 
a widow in Bombay. The Mayukha and the Kaustabha, which 
govern the Mahratta school, regard adoption by a widow as a 

(x) (1879) 1. L. R. 6 Bom. 498. (2) (1868) 12 M. I A. 497. 

(3) (1876) L. R. 3 A. 154. A š i: 
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2 
religious duty, which does not require the authority either of the 
husband or of his kinsmen. If no consent is required, no question 
of injustice or hardship to the kinsmen can arise. 

For the reasons stated above, their Lordships are of opinion 
that Ramji v, Ghamau (1) was overruled by the Board in Yadao v. 
Namdeo (2), and that the opposite view taken by the Full Bench 
of the High Court at Bombay in Jshwar Dadu v. Gajabai (3) is 
wrong. .Their Lordships may add that, they agree with their prede- 
cessors that Jami v. Gaman (1) was wrongly decided, and that 
the. correct view. of the law is that expressed in Rakhamadai v. 
fadhabai (A). os 

Their Lordships are, therefore, of opinion that the adoption 
of appellant No. 2 was not invalid on the ground that it was 
made by Bhimabai without the express permission of her husband 
and without the consent of the surviving coparcener, 

. It was pressed on/their Lordships that Ramji v. Ghamas (1) 
had been accepted and acted upon in the Presidency of Bombay 
since 1879, and that the decision should not be disturbed. But 
this isa belated appeal. It should have been made when Yadao 
v. Namdeo (2) was before the Board. Yadao v. Namdeo (2) was 
decided so far back ss rg21, and if the High Court at Bombay, 
after that decision, followed Ramji v. Ghamau (1), it was wrong 
in so doing. 

Their Lordships will now turn to the other contentions raised 
on behalf of the respondent, 

The first of these rests on the decision of the High Court 
at Bombay in Chandra v. Gojarabai (5) and other cases following 
it. The question in that case was whether an adoption by the 
-widow of a coparcener, after the death of the last surviving copar- 
cener, and after the estate had vested in his widow or another 
“person as his heir, was valid, and it was held that it was not. The 
‘season for the decision was thus stated by Telang, J.: “When the 
inheritance devolved from Nana [the last surviving coparcener | 
-upon his widow, it devolved not by succession, as in an undivided 
family, but strictly by inheritance, as if Nana had been a separated 
householder. Strictly speaking, according to the view taken by 
our Courts, there was at Nana’s death no undivided family remain- 
ing into which an adopted son could be admitted by virtue of his 


: adoption.” Relying on this decision, it was argued that the last 


(1) (1879) 1. L.R 6 Bom. 498. (2) (1921) L. R. 481I. A. 513. 
(3) (1926) I. L. R. 50 Bom. 468. (4) (1868) 5 Bom. H, C. A, C, 181. 


(5) (1890) È L. R, 14 Bom. 463. 
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surviving coparcener at the date of the death of Jivangouda was 
Nilkanthagouda, and that the adoption of appellant No, 2 having 
been made after the death of Nilkanthagouda, it was invalid. But 
Nilkanthagouda was not the sole surviving coparcener at the date 
of. Ais death which, according to the decision cited above, would 
be the material date. Nor did the estate pass to Dayamangouda 
‘by inheritance as his heir, The coparcenary at tke. death df 
Nilkanthagouda consisted of himself and Dayamangouda and the 
estate passed to Dayamangouda by survivorship. The adoption of 
appellant No. 2 was not made after the extinction of the coparce- 
nary, but during its subsistence, the last surviving: coparcener being 
Dattatraya, Their Lordships are, therefore, of opinion that the 
principle of the decision mentioned above does not apply. 


Another argument for the respondent against the validity 
of the adoption was that if the adoption of appellant No. 2 were 
upheld, the result would be that while a paternal grandmother 
could not adopt, a grandaunt could adopt, It is true that Nilkantha- 
gouda having died leaving a son, and that son having himself died 
leaving a son, Nilkanthagouda’s widow could not have adopted a 
son to her husband. But that is because her power to adopt 
came to an end the moment Dayamangouda died leaving a son: 
[see Ramkrishna y. Shamrao (1).] It was not so in the case of 
Bhimabai. Her power to adopt, when she adopted appellant No. 2, 
had not come to an end ; it was still subsisting. Their Lordships 
think that there is no force in this argument. 


The last argument for the respondent was founded on the 
deed of adoption executed by Nilkanthagouda in favour of 
Dayamangouda. The material portion of the document is as 
follows ;— 


“So I have this day taken you in adoption according to our 
religion. (But the conditions that have been made are mentioned 
below :—) ‘During my lifetime I alone am .to carry on vahivat 
of my entire movable and immovable property which has been in 
‘may possession from before the time of my taking you in adoption. 
You should live and be taken care ofin my home. And after my 
death you should take my movable and immovable property into 
your possession and should carry on vafivaé thereof as a son born 
of my loins? ” 


It was argued for the respondent that on a true construction 
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of this document, Dayamangouda did not take any interest in 
the property on adoption, that the property was given to him by 
way of gift which was not to ‘take effect until after the death of 
Nilkanthagouda, and that all that Dayamangouda was entitled 
to during Nilkanthagouda’s lifetime was maintenance. On this 
construction of the document, it was contended, that Dayamari- 
gouda did not enter the family as a coparcener, and that the 


Sir Dinshah Mulla. conarcenary came to an end on the death of Nilkanthagouda. 


Their Lordships do not think that that is the true meaning of the 
document. Dayamangouda was an adult at the date of adoption, 


‘and all that Nilkanthagouda intended to do by this writing was 


to exclude Dayamangouda from the possession and management 
of the property in his lifetime and to retain sole control thereot 
in.his own hands. 

In the result, their Lotdehips are of opinion that aeii 
-No..2 was validly adopted by Bhimabai as a son to her husband. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should te allowed, that the decree of the High 
‘Court, dated the 28th February, 1928, and that of the Subordinate 
Judge, dated the 8th April, 1925, should be-set aside, and that the 
suit should be dismissed. The respondent must pay the appellants’ 
‘costs in the Courts below and before this Board. 

T, L. Wilson & Co-: Solicitors for the Appellants. 

S. Z. Polak & Co.: Solicitors for the Respondent. 
KIR Appeal allowed, 
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Before Sir George Claus Rankin, Kt., Chief Justice, Mr. Justice 
C. C. Ghose, Mr. Justice Buckland, Mr Justice 
Pearson and Mr. Justice Mukerji, EON. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL >` es i 
- v. 1932. 
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Indian Limitation Act (IX of 1998), Sec. 12(2)—Limitation—Original Side 
Appeal—Time for obtaining copy of decree or order—Application for copy 
after twenty days from date of order—Appellant, if entitled to exclude time 
Jor obtaining copy—Default of appellant. | 
In the case of an appeal from the Original Side, the appellant is, as of right. 

entitled to the exclusion of such time as is properly required for the drawing up of 

the decree or order, assuming that no part of the delay, ifany. is due to his 
default. The time requisite for obtaining acopy of the decree or order may 
sometimes begin even before an application for a copy has been made. 

Bani Madhub Mitter v. Matangini Dassi (1) followed. 


Pramatha Nath Ray v. Lee (2) and F. N. Surty v. T. S. Chettyar (3) 
relied upon. 
The case of Nibaran Chandra Dutt v. Martin & Co. (4) was wrongly decided, 
in so far as it held (a) that the time requisite for obtaining a copy does not begin 
” until an application for copy has been made (b) that if the application for a copy 
is made after the expiry of 20 days from the date of the decree’ or order, 
reference to section 12 of the Limitation Act 1s, under no cicumstances, of any 
avail to the appellant. 


Reference to a Full Bench. 


The material facts of the case appear from the following 


Order of reference, 


Rankin, C. J.—The order appealed from in this case was passed 
‘on the 17th of March 1931, and the question before us is whether 
the memorandum of appeal, which was presented to’the Court on 
the gth of June, was peas within the time allowed and, if not, 


y Full Bench Reference in Appeal from Original Order (Original Side), No. 15 
of 1932. . 

(1) (1886) I. L. R. 13 Cale, 104. 

(2) (1922) I. L. R. 49 Calc. 999; L. R. 49 I. A. 307. 

(3) (1928) 1. L. R. 6 Ran. 302; L. R. 55 I. A, 161. 

(4) (1920) 32 C. L. J. 127. 
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whether the time ought to be extended under Section 5 of the 
Limitation Act, 1908. 

‘On the 18th of March, the attorneys for the applicant Srimati 
Parijat Debee, filed a requisition for the drawing up of the order; 
on the goth of April the appellants’ solicitor wrote to the Registrar, 
asking that direction may be given for expediting the settling of — 
the order; onthe 6th of May, the appellant’s attorney received 
the draft order for approval and returned it approved on the 8th. 
It was settled by the Registrar in the presence of the parties on 
the rath, but it was not signed by the Registrar until the 2oth 
and was not filed until the rst of June. Meanwhile on the 18th 
of May, the appellant’s attorney lodged a requisition for a copy of 
the order; on the znd of June, the number of folios-was marked 
in the order that the appellant might file stamps fur the appropriate 
amount; stamps were furnished on the same day ; on the 8th of 
June, the copy of the order was ready for delivery to the appellant 
and he presented his memorandum of appeal on the gth. It was 
refused by the Registrar on the ground that it had been presented 
after the expiry of 20 days from the date of the order. 

By Article 151 of the Limitation Act, the time for filing an 
appeal is twenty days from the date of the order. But the question 
before us turns upon the proper application of Section 12, Sub- 
section (2) of the Act, which says that, in computing the period of 
limitation prescribed for an appeal, “the time requisite for obtain 
ing a copy of the decree, sentence or order appealed from shall 
be excluded.” It is contended for the respondent that, under this 
section no time can be excluded prior to the time when the appel- 
lant filed his requisition for a copy of the order and that the fact 
that the order had not been signed until the zoth of May, or filed 
until the 1st of June does not enable the appellant, who filed his 
requisition for copy on the 18th of May, to deduct under this 
provision the time which had by that date elapsed since the making 
of the order on the 17th of March. 

Taking his stand upon the self evident fact that an order cannot 
be copied until it is completed, the appellant contends that as he 
filed his requisition for a copy on the 18th of May, and the order 
was not even signed until the 2oth, the time prior to the 18th of 


- May was time requisite for obtaining copy of the order. 


Different High Courts have taken different views upon'the ques- 
tion’ whether, under Section 12, an appellant is entitled to a deduc- 
tion for the time which elapses -from the date on which an‘order 
has been pronounced until a formal order is made out and com- 


Voj- LVI] ` HIGH COURT. 


pleted. In this High Court the question has long been governed 
by the Full Bench decision in Bani Madhub Mitter v. Matungini 
Dassi (1), according to which the appellant is entitled to deduct 
the time which elapses until the formal order is completed as being 
time requisite for obtaining a copy of the order. 

The Allahabad High Court in Becht v. Ashan-ullah Khan (2) 
and the Bombay High Court in Yamaji v. Antafi (3) took another 
view. 

In the Subordinate Courts there would seem to be no practice 
or procedure under which the parties take a share in the drawing 
up ofa decree or order. Upon the Original Side, however, an 
order is not drawn up unless one or other of the parties applies 
for the drawing up of the order, whereupon a draft of the proposed 
order is sent to the parties, and the order is finally settled by the 
Registrar in the presence of the parties. Rule 27 of Chapter XVI 
of the Original Side Rules is as under :— 

“No decree or order shall be drawn up until applied for by a 
party. The application therefore shall be made by the requisition 
in writing of the party in whose favour the decree or the order was 
made or, in default of his applying within four days from the date 
of the decree or order, by any party within one month thereafter 


The view taken in Allahabad and Bombay appears to be that, 
unless the appellant has in fact applied for'a copy of the decree, 
he is not delayed in obtaining a copy cf it by the fact that the 
decree was not signed until a later date. As the ruling in Bani 
Madhui’s case (1) is a Full Bench ruling of this Court, it is binding 
upon us and it still governs all appeals presented to this Court on 
the Appellate Side, and as Section r2 of the Limitation Act says 
nothing about an appellant being delayed, but refers to the time 
requisite for obtaining a copy of the decree, I have no doubt that 
prima facie we must follow Bani Madhud’s case (1). 

The respondents contend, however, that the case of Pramatha 
Nath Ray v. W. A. Lee (4) changed the current of authority, 
and they maintain that the appellant is not entitled to deduct 
the time between the 17th of Marchand the 18th of May. In 
fact, that his right to deduct any time as being time requisite 
for obtaining a copy can only begin on the date on which he 
applied for a copy. The facts of Pramatiha Nath Ray's case (4) 


(1) (1886) 1. L. R. 13 Cale. 104. (2) (1890) I. L. R. 12 All. 461, 


(3) (1898) I. L. R. 23 Bom. 442, ê 
(4) (1919) 23 C. W, N. 553. : 
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were that the order appealed from ‘was made on the 26th 
July and the memorandum of appeal was filed on the 3oth of 
August. Twenty days from the date of the order expired on 
the sth of August and the question was as to the period 
between the rsth and goth of August. No application had been 
made by the appellant for a copy of the order until the gth of 
SeptemLer ; the order was completed on the 28th of August and 
filed on the 3rd of September. The appellant contended that, as 
the order was not filed till the 3rd of September there was no 
necessity for him to take any steps prior to that date. It was held 
by Sanderson, C. J. that, if the plaintiff made delay in applying 
for the order to be drawn up, the defendant was entitled under 
the rules to make the application, and that he could not claim to. 
deduct time on the ground that the order had not come into 
existence, ifhe was himself responsible for the delay in having 
the order drawn up. In other words, as Mr. Pugh contends 
before us, for the appellants, Sanderson, C. J. did not refuse or 
fail to apply the rule in Bani Madhud’s case (1) what he did was 


to add a rider, applicable to appeals from the Original Side, to ` 


the effect that delay in drawing up an order may be attributable 
to the negligence or laches of the appellant; and that, in that 
event, the non-completion of the order will not show that the time 
prior to its completion was time raquisite for obtaining a copy. In 
the judgment of Chitty, J., however, it was stated: “On principle, 
I would hold that an appellant who has not within the period of 
limitation applied for a copy of the order appealed from, and who 
has within that period taken no steps whatever towards procuring 
such copy, cannot be allowed after the period of limitation has 
run out to claim exclusion of time requisite for procuring such 
copy. When the case went to the Privy Council, the appellant 
contended that the time requisite, within Section 12, is the time 
which, in the circumstances of the case, is actually occupied in 
obtaining the order. Their Lordships rejected this argument, 
holding that no period can be regarded as requisite under the Act 
which need not have elapsed if the appellant had taken reasonable 
and proper steps to obtain the order. It was argued before their 
Lordships that Bani Madhul’s case (1), or the practice thereunder, 
had decided that in all cases it was sufficient to look at the time 
that had actually elapsed in obtaining the order. Their Lordships 
rejected this interpretation of Bani Madhul’s case (1) They 
pointed out that in that case only six days had elapsed between 


(1) (1886) Ì. L. R. 1g Cale. 104. 
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the pronouncing of the judgment and the signing of the decree 
and said that it would be impossitle for anybody to suggest that 
that was an unreasonable time. It certainly does not support the 
proposition that in “determining what period is to be deducted in 
any case, the time actually scent in obtaining the decree is to be 
. deducted.” Now, if the present case falls to be decided in accord- 
ance with the Privy Council decision, or in accordance with the 
judgment of Sanderson C. J., the appellant is entitled to the deduc- 
tion which he claims and his appeal is in time. In this case, the 
requisition for drawing up the order was made by the applicant on 
the very next-day and the appellant did what he could to get the 
order expedited. No laches can be imputed to him so as to make 
him responsible fur the fact that the order was not completed and 
filed till the xst of June. He filed his requisition for a copy before 
the order was completed and presented his memorandum of appeal 
an the day after the copy of the order was ready for delivery to 
him. The dictum of Chitty J. is against the appellant, but nothing 
else in this case warrants a suggestion that where there has been no 
delay by anyone in obtaining the completion of the order, the time 
occupied in obtaining it is not part of the time requisite for obtaining 
a copy of it, Lecause the requisition fur the copy was not filed until 
the time approached when the order was about to be completed. 
Nibaran Chandra Dutt v. Martin & Co. (1) was decided by 
Mookerjee A. C. J. and Fletcher J. before the decision in Pramatha’s 
case (2) came before the Judicial Committee. Notwithstanding 


Bani Madhul’s case (3) the Division Bench follows the Allahabad. 
decision of Bechi v. Ashan-ullah Khan (4), and agreed with the. 


observations which I have cited from the judgment of Chitty J. in 
Pramatha’s case (2), holding that the time requisite for obtaining a 
copy does not begin till an application for a copy has been made. 
The learned Judges referred to Harish Chandra Tewary v. Chand- 
pur Company, Ltd. (5) where Bani Madhul’s case (3) had been 
distinguished and held not to govern an appeal brought from the 
High Court to the Privy Council—the main reason given being that, 
in this Court, there was no provision for the date of signature being 
stated on the face of a decree. This reason has now. for many years 
ceased to have force, as all decrees and orders of this Court, when 
signed, bear the date of signature underneath the signature. 

(1) (1920) 32 C. L. J. 127. 

(2) (1919) 23 C. W. N. 553. - 

(3) (1886) I. L. R. 13 Cale. 104. 

(4) (1890) I. L. R. 12 All. 461. 

(5) (1912) I. L. R. 39 Calc. 766, R 
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Civit.. Kamruddin Hyder v. M. N. ' Mitter (1) was a case where the 
1932. appellant had failed to take the necessary steps to get the order 
The eee of drawn up contenting himself with filing an application for a copy of 
Sl ee in the order. The case, therefore, fell under the rule laid down in 
v. © Pramatha Nath Roy’s case (2) and the appeal was held to be time- 
Parijat Debes, barred. In Gobind Lal Dutt v. Official Assignee of Calcutta (3), the . 
Rankin, C. F$., appellant had made the same mistake. He had filed a requisition 
gg for a copy and had left the drawing up of the ordêr to take care of 
itself. There is nothing in the judgment of Sanderson C. J. contrary 
to the contention of the present appellant, but in the judgment of 
Buckland J. it is stuted “Consequently, it is now-not open to 
question that a party who desires to prefer an appeal against a decree 
or order must apply fora copy of such decree or order within 
twenty days—the period of limitation for preferring an appeal. 
This observation was made in passing and asa preliminary to the 
statement of the point raised in that case. In Sarat Chandra Khan 
v. Upendra Nath Bose (4), the appellant was held to be in time even 
upon the footing that no time can be excluded prior to his appli- 
cation.for a copy of the decree; but in referring to the previous 
decisions and endeavouring to understand and apply them, I said 
that those decisions show that a copy of the order must be aprlied 
for within 20 days of its being pronounced, and that the proper way 
of ascertaining whether the appellant is in time is to look first atthe 
date on which he applied fora copy. It was not necessary to con- 
sider whether the law was not more favourable to an appellant than 
had been laid down in Nibasan's case (5) and in the dicta quoted 
from the judgments of Chitty J. and Buckland J. It was sufficient 
for the purposes of the decision to follow the most recent authority 
which may not have been challenged by the’ appellant in that 
case. - 3 


In 1928, the matter came again before the Privy Council in the 
case of J. WV. Surty ve T. S. Chettyar (6). That case turned upon a 
different point. But their Lordships, in explaining section 12 of the 
Limitation Act, observed: “The word ‘requisite’ is a strong word ; 
it may Le regafced as meaning scmething more than the word 
‘required’ It r means ‘properly required, and it throws upon the 


(1) gan. L. R. 5a Cale. 342. 
(2) (1922) 1. L, R. 49 Calc. 999 ; L. R. WL A. 307. 
(3) (1924) 29 C. W. N. 163, (165). hi 
(4) (1927) I. L. R. 54 Cale. 481. 
(5) (1920) 32 C. L, J. 127. 
(6) (1928) 1. P. R. 6 Ran. 302 (313); L. Re 5s I. A. 161 (170). 
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pleader or counsel for the appellant the necessity of showing that 
no part of the delay beyond the prescribed period is due to his 
default. But for that time which is taken up by his opponent in 
drawing up the decree or by the officials of the Court ~in preparing 
and issuing the two documents, he is not responsible. ” 

In Sambhu Nath Bandopadhya v. Gopi Lal Seal (1) these 
observations were applied to a case where the decree had been pro- 
nounced on the 16th of May: the requisition for drawing up the 
decree had been given on the 17th ‘by the plaintiff; and the defen- 
dant for the first time filed a requisition for obtaining an office copy 
on the 5th of June. The present question was glanced at but left as 
a matter which need not be decided. 

In my opinion, Bani Madhud’s case (2), which is daily followed 
on the Appellate Side of this Court, is applicable to appeals from 
decrees and orders made on the Original Side. If the fact that 
the decree is not in existence is not imputable to negligence on 
the part of the appellant, then the rule may be applied in the same 
way in which it is applied to .decrees of the Subordinate Courts 
without condition. The fact that the decree was not in existence 
and could not, therefore, be copied, entitles the appellant to deduc- 
tion of the time which elapsed before the decree was completed. 
His right to the deduction does not depend upon his filing an 
application for a copy at a time when there is no possibility of 
copying it. Pramatha Nath Roy’s case (3) lays down a qualification 
of the rule in Bani Madhud’s case (2). That qualification is that 
the appellant must be diligent in taking steps to have the decree 
or order drawn up, but there is no rule which disentitles an appel- 
lant to exclude time which elapses between the making and the 
drawing up of an order by reason merely of the fact that his applica- 
tion for a copy was not filed prior to the drawing up. 

The question, therefore, arises whether, in view of the MVidaran’s 
case (4) it is open to this Bench to give effect to this opinion. 
Upon careful consideration I do not think that the two Privy 
Council decisions, which have since been given, ‘entitle us to 
disagree with JVidaran’s case (4), without referring the matter to a 
Full Bench. The point now raised was not really raised, in either 
case before the Judicial Committee. AgainI do not think it right to 
consider the Secretary of State’s alternative application under 


(1) (1928) I. L. R. 56 Cale. 709. 
(2) (1886) I. L. R. 13 Cale. 104. 


(3) (gaa) I. L. R. 49 Cale. 999; L. R. 491, A. 307 ; 27 C. W. N. 186(P. C.), 


(4) (1920) 32 C. L, J. 127. 
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‘Section 5 of the Limitation Act, 1908, until it has first been decided 


whether the appeal is out of time. 
I would refer to a Full Bench the questions :— 


TG) Whether in the case of an appeal from the Original Side 


the time requisite for obtaining a copy of the decree or order does 


‘not begin until an application for a copy has been made ? 
`` (2) Whether, in the present case, the appellant may claim 


under Section rz of the Limitation Act, 1908, to have the period 
prior to 18th May, 1931 or any part of it excluded in computing 
the period of limitation applicable to this appeal? 

(3) ‘Whether the case of Nibaran Chandra Dutt v, Martin & 


Co. (1) was rightly decided in so far as it held (a) that the time 


requisite for obtaining a copy does not begin until an application 
for copies has been made, (b) that if the application for a copy is 


‘made after the expiry of twenty days from tlie date of the decree 


or order reference to Section 12 of the Limitation Act is of no 


avail to the appellant ? 


The appeal being a First Appeal, these questions of law are 
alone referred and the appeal will, under Rule 3 of Chapter VII of 
the Appellate Side Rules, come back to a Division Bench there- 


Pearson, J,—I agree. 
` -Mr. Pugh (with him Mr. Page) for the Appellant. 
- Mr. S. M. Bese (with him Mr. N. C, Chatterji) for the Respon- 
dent. 
C A. V. 
C. C. Ghose, J.—The questions referred to the Full Bench in 


“this case are as follows :—(i) Whether, in the case of an appeal from 


the Original Side, the time requisite for obtaining a copy of the 
decree or order does not begin until an application for a copy has 


been made? 


` (ii) Whether, in the present case the appallant may claim, 
under Section ra of the Limitation Act, 1908, to have the period 
prior-to 18th May, 1931, or any part of it excluded in computing 


- the period of limitation applicable to this appeal:? 


(iii) Whether the case of Widaran Chandra Dutt vy. Martin & 


“Co. (6) was rightly decided, in so far ag it held (a) that the ‘tie 


requisite for obtaining a copy does not begin until an application for 
copies has been made, (b) that if the application for a copy is made 
after the expiry of twenty days from the date of the decree or order, 


(1) (1920) 32 C. L. J. 127. 
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reference to Section 12 of the Limitation Act is of no avail to’ the 
appellant ? 


The facts involved in the case, out of which this Full Bench 
Reference has arisen, as also the cases in the books bearing on the 
question in issue, are fully stated in the referring order of the learned 
"Chief Justice,“ but it may be useful to state the facts once more in 
this judgment. On the r7th March, ‘1931, my learned brother, 

- Mr. Justice Costello made an order, on the application of Sreemati 
Parijat Debee, directing the Administrator-General of Bengal, as 
executor to the will of one Pashupati Mukherji, deceased, to make 
over to the applicant, who is the widow of the deceased, that portion 
of the residuary estate of the testator in his hands to which her 
deceased son, Teerthapathi Mukherji, was entitled, after retaining 
in his hands a sum sufficient to cover any claim by the Secretary of 
State for India for court-fees under section 19 H of the Court-fees 
Act, in case it be held that the said Sreemati Parijat Debee ought 
to have taken out a succession certificate as a condition precedent. 

On the 18th March, Messrs. Dutt & Sen, attorneys for Sreemati 
Parijat Debee, filed a requisition for the drawing up of the order. 
On the 25th March, the attorney for the Secretary of State for India 
in Council and the Administrator-General of Bengal presented a 
requisition for the drawing up of the said order and it is stated that 
such requisition was refused by the Order Department on the Ori- 
ginal Side of this Court on the ground that a requisition had already 
been filed by Messrs. Dutt & Sen. The Order had not been drawn 
up even by the 3oth April and on that date the appellant’s attorney 
wrote to the Registrar requesting him to expedite the drawing up of 
the said order. On the 6th May, the appellant’s attorney received 
the draft order for approval ; it was returned by him after approval 
onthe 8th May. The order was settled by the Registrar in the 


presence of the attorneys of the parties on the rath May, It was’ 


signed by the Registrar on the 2oth May and it was filed on the rst 
June. Meanwhile, on the 18th May, the appellant’s attorney had 
lodged a requisition fora certified copy of the order. On the and 
June, the number of folios was marked in order that the appellant 
might file stamps for the appropriate amount ; stamps were furnished 
on the same day; the certified copy of the said order was delivered 
to the appellant on the 8th June and they presented a memorandum 
of appeal to the Registrar on the gth June. The memorandum of 
appeal was, however, refused by the Registrar, on the ground that 
it had been presented after the expiry of 20 days from the date of the 
said order. - ° 


6 
Civin, 593 


1932. 
D 
The Secretary of 


State for India in 
Council 


ve 
Parijat Debee. 
CC. Ghose, Fe 


. vee y 
566 


Civil. 


x 032. 
Naya 


The Secretary of 
State for India in 
. Council 
v. 
Parijat Debee.- 


C. C. Ghose, F. 


tue GALCUTTA LAW JOURNAL. (Vou. LVI. 


The question for determination is whether the memorandum of 
appeal was presented within the time allowed by Article 151 of the 
Limitation Act read with section r2, Sub-section (2) of the Limita- 
tion Act. 

It is unnecessary for me to go through the various cases, wherein 
the proper application of section r2, sub-section (2) of the Limita-. 
tion Act has been considered. As I have said, all the relevant cases 
are to be found collected and discussed in the referring order of the 
learned Chief Justice. 

. Under Article 151 of the Limitation Act, the time for filing an 
appeal from a decree or order of the High Court in the exercise of 
its Original Jurisdiction is 20 days from the date of the decree or 
order, and under section 12, sub-section (2) of the Limitation Act, 
in computing the period of limitation preseribed for an appeal, the 
day on which the judgment complained of was pronounced and the 
time requisite for obtaining a copy of the decree or order appealed 
from is excluded. 

The words ‘time requisite’ have been recently considered by 
their Lordships of the Judicial Committee in the case of J. N. Surty 
v. T. S. Chetfyar (1). Their Lordships observed as follows — 
“The word ‘requisite’ is a strong word ; it may be regarded as mean- 
ing something more than the word ‘required’, It means ‘properly 
required’, and it throws upon the pleader or counsel for the appellant 
the necessity of showing that no part of the delay beyond the pres-- 
cribed period is due to his default. But for that time which is 
taken up by his opponent in drawing up the decree, or by the offi- 
cials of the Court in preparing and issuing the two documents, he is 
not responsible. ” 

The ‘appellant is, as of right, entitled to the exclusion of such 
time as is properly required for the drawing up of the decree or 
order, assuming that no part of the delay, if any, is due to his default. 
In other words, if the delay in obtaining a copy is due to the laches 
of the appellant, he cannot claim the benefit of this provision for 
exclusion of the time required for obtaining a copy of the decree or 
order. i 

Prior to the decision in the case of 7. V Surty v. T. S. Chettyar 
(x), the rule, as understood by the profession on the Original Side, 
was as stated by the learned Chief Justice in his judgment in the. 
case of Sarat Chandra Khan v. Upendra Nath Bose (2). “ These 


(1) (1928) I. L. R. 6 Ran. 302 (313); L. R. 551. A. 161 (170); 47 C. L. J. 
510 (516). 
(2) (19071. L. R. 54 Cale. 481, 482 ; 45 C. L. J. 553. 
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decisions show (i) that a copy of the order must be applied for 
witbirt twenty days of its being pronounced and (ii) that it will be 
of no avail to apply for such copy unless within the twenty days a 
“requisition to draw up thé order has been given either by “the 
appellant or by some other party to the cause.’ 


The law being now, as stated by their Lordships. of the Judicial 
” Committee, the real point for consideration is whether or not 
on the facts of this particular case, any part of the delay beyond 
‘the prescribed period was due to the default or laches on the part of 
the appellants. Before the rst of June, the order in the present case 
was not in existence for the purpose of obtaining a copy; the order, 
it is true, was signed by the Registrar on the zoth May, but no 
copy could be available until the 1st of June, because it had not 
been filed till that date. The appellants who had applied fora 
copy on the 18th May would, in my opinion, clearly be entitled to 
dedtiction of time which elapsed before the order was completed. 
There was'no Celay or laches on their part. And as regards the 
period between the znd of June and gth of June no question arises 
or could possibly arise. 


In my opinion, the decision of the Full Bench in Bani Madhud’s 
case (1), which was referred to with approval by their Lordships 
cf the Judicial Committee in the case of Pramatha Nath Roy v. 
Zee (2), is still the law so far as appeals from the Original Side 
are concerned, subject, of course, to what has been stated by their 
Lordships of the Judicial Committee in .Promatha Math Roy v. 
Lee (2) and J. N. Surty v. Z. S. Chetlyar (3). 


In my opinion, the memorandum of appeal is within time and 
should be admitted. I would, therefore, answer the questions 
referred to the Full Bench in-manner indicated below. 

(i). The answer is in the negative. 

(ii) The answer is in the affirmative. 

(iii) (a) The answer is in the negative. 

(b) Not necessarily; the answer to the question whether Sec 
tion 12 can be invoked when the application for a copy is made 
„after the expiry of 20 days from the date of the decree or order 
` depends on the facts of each particular case. 


Buckland, J.—I agree. 


(x), . (1886) I. L. R. 13 Cale. 104. . 
"(a) (1922) I, L, Re 49 Cale. 999, L. Re 49 I. A. 307 ; 37 C. L. J. 86, 
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Pearson, J.—I agree. 
Mukerji, J—I agree. . 
Rankin C. J. —Having been a party to the order of Reference, 
I need only say now that I agree with the judgment which has just 
been delivered. 
Sanderson & Co.: Attorneys for the Appellant. 
_ Dutt & Sen: Attorneys for the Respondent, 


‘BM. - Questions Answered. 


PRIVY COUNCIL. 


Present: Lord Blanesburgh, Lord Macmillan and 
Sir George Lowndes.. 


_ MOULVI ZAHIRB-UL-SAID ALVI 
i 2. 
R.S. SETH SANA NARAYAN. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, 
CENTRAL PROVINCES. | 


Consent decree—Appeal to Privy Council, not competent—Remedy of party 
aggrieved, 


No appeal lies to the Privy Council froma decree professedly made with the 
consent of the parties, and which did not, except so far as authorized by consent, 
embody any judicial finding by the Court itself. 


Semble: The remedy of the party aggrieved by a consent -decree is to have it 
set aside in substantive proceedings appropriate to that particular remedy. 
Appeal No. 67 of 1929 from a decree of the Court of the Judicial 
Commissioner, Central Provinces, dated the 215t October 1926, 
“The only question for determination on the present hearing was, 
whether the appeal to the Board was competent, in view of the cir- 
cumstance that the decree appealed from was in fact made by con- 
sent of the parties. 
(See, inter alia, 35 C, W. N: 612, 33 Bom, L. R. 925, 6o M. L. 
J. 648 where the previous proceeding before the Board is reported.) 
. 


‘Vou. LVI] : PRIVY COUNCIL, 


° Abdul Majid for the Appellant. 
J. M. Parikh for the Respondent. 
Their Lordships’ judgment was delivered by 


Lord Blanesburgh :—In this case the only question their 
Lordships have now to determine is whether tbe decreé appealed 
from, of the zrst October, 1926, which in terms is not expressed to 
be by consent, was in fact made by consent. In obedience to an 
order of His Majesty in Council of the 12th February, 1931, made 
in accordance with advice humbly tendered by their Lordships to 
His Majesty, a remit was sent to the Court uf the Judicial Commis- 
sioner of the Central Provinces, being the Court which pronounced 
the decree in question, requesting that Court to inform their 

‘Lordships whether or not the decree was in fact made by consent. 

Their Lordships have now been informed by the Court of the 
Judicial Commissioner in a report made to the Board, that its judg- 
mentof the 2rst October, 1926, and the decree appealed from 
following thereon, were professedly made with the consent of the 
parties: that is to say, the decree was consensual and did not, except 

| 80 far as authorised by consent, embody any judicial finding by the 
Court itself. Accordingly the decree is one from which no appeal 
to His Majesty in Council can be entertained.* Only in substantive 
proceedings appropriate to that particular remedy can it, if at all, be 
set asice. As the Court of the Judicial Commissioner has declared 
that it proceeded entirely upon the consent of parties in making 
the decree appealed from, their Lordships have not thought it neces- 
sary to consider the other statements in its report as to the sufficiency 
or otherwise of that consent. Upon that declaration alone, -they 
must deal with the appeal on the footing that itis entirely incom- 
petent, and they must humbly advise His Majesty that it be dismiss- 
ed, and with costs. 

` Francis and Harker; Solicitors for the Appellant. 
T. L. Wilson & Co: Solicitors for the Respondents. 


K. J. R. Appeal dismissed. 


* Cf, S. 96 Sub-section (a), Civil Procedure Code : “ No appeal shall lie froma 
decree passed by the Court with the consent of parties ’’—K. J. R. 
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“Sale, Setting aside of—Gross undervaluation in the sale proclamation, if by 
itself constitutes fraud and irregularity—Fraud, onus of proof. | 
An application for setting aside a sale was made. It was found thatin | 

the sale proclamation the value of the property was grossly under-stated i 


_ _ Held, this cricumstance was something more than the kind of irregularity 
which is commonly alleged for such statement of the inadequate value was so 
great as to shock the conscience and was by itself clear evidence of fraud on 
the part of the decree-holders. 

` Bhatrab Chandra Sinha v. Kali Dhan Ray Chowdhuri (1) referred to. 

Once fraud is established the burden of proof is on the decree holder or the 
‘auction purchaser, as the case may be, of establishing that the person injured by 
“his fraud and suing to recover property had clear and definite knowledge of 
“those facts which constitute fraud at a time which is too remote to allow him 
to make the application. 

Application under Section 115 of the Code of Civil Procedure 
by the Judgment-debtors. 


Application under Order 21 rule go of the Code of Civil Proce- 
dure for setting aside a sale, 


The material facts appear from the judgment. 

_ Mr. Ramendra Chandra Ray for the Petitioners. 

Mr. Manmatha Nath Das Gupta for the Opposite Party. 
The judgment-of the Court was as follows’;— 


February, 4. Mitter, J :—This Rule is directed against the appellate order 
wen of the District Judge of Dacca dated 2oth March 1931 refusing 
to set aside the sale of the petitioners’ properties held-on the roth 

` April, 1927. The petitioners applied under Order 21 rule go 

“Code of Civil Procedure for setting aside the sale in question on 

the roth May, 1930. The petitioners rested their application on 

several grounds, (1) that the sale processes were suppressed and 


*Civil Revision Case No. 77¢ of 1931, against the order of the District Judge 
of Dacca, dated aoth March, 1931 reversing that of the Munsiff, znd Court, 
Munshiganj (Dacca). 

(1) (7928) 33 C. W. N. 569. 
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there was irregularity in publishing and conducting the sale and 
(2) owing to suppressign of the sale processes the properties were 
sold at an inadequate price. They allege that they came to know 
of the sale on the sth Baisakh 1337 from Gani Munshi of their 
village. On the evidence it transpires that they took some time 
to verify this information obtained from Gani Munshi and they. 
have applied within 30 days of the date of their knowledge which 
the Munsif found to be 7th Baisakh to set aside the sale. Itisa 
somewhat significant circumstance in this case that the decree- 
holders who sold this property in execution of a rent decree them- 
selves applied to set aside the sale and it transpires in the course 
of the evidence that the auction-purchaser opposite party did pay 
to the decree-holders a sum of about Rs. 300/- in order that the 
decree-holders might withdraw their application for setting aside 
the sale. The property has been sold for a grossly inadequate 
price of Rs. 39/-, the value according to the Munsif who dealt 
with the matter in the first instance being at least Rs. rooof- at 
the lowest calculation, and it appears from the evidence on behalf 
of the auction-purchaser opposite party that its value would be at 
least Rs. 700]-- The Munsif came to the conclusion that the sale 
was vitiated by the fraudulent suppression of the sale processes 
and that the sale being a fraudulent onë the burden of proof lay 
on the opposite party to show that the petitioners had knowledge 
of the sale at a time beyond the period of limitation. This -accord- 
ing to the Munsif the opposite party failed to prove. The Munsif 
came to the futher conclusion that the property was sold at an 
excessively inadequate price and the petitioners were highly pre- 
judiced by the sale of their valuable property for the very 
insignificant sum of Rs. 39/4. The sale was accordingly set 
aside. 


An appeal was taken by the auction-purchaser to the Court of 
the District Judge and the learned Judge has disposed of the appeal 
on the ground of limitation after reaching the conclusion that 
there has not been fraudulent suppression of the sale proclamation 
by the decree-holders. The learned Judge however refers to the 
fact that the auction-purchaser settled the matter with the decree 
holders by the payment of Rs, 300 to them. Tbe decree-holders’ 
as has already been stated filed an application before the confirma- 
tion of the sale to the effect that they were no parties to the 
execution proceedings and that the execution proceedings were. 
really conducted by one Tamijuddi who signed the petition for 
execution without their authority. The learned Judgg is of opinion 
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that in his judgment it cannot be inferred from this circumstance 
that the appellant had taken part in the fraud, 

To my mind it seems that this is a very significant circumstance, 
and it is quite clear that the auction-purchaser was trying to secure 
this property anyhow-~a property which she knew had been 
purchased for an extremely inadequate value. 1 do not agree 
with the learned District Judge when he says that this payment 
was made by a bonafide purchaser to buy off an objection. One 
does not see any sufficient reason why the auction-purchaser should 
pay the decree-holders the sum of Rs. 300 unless the auction- 
purchaser was apprehensive that the sale was one which was 
surrounded with circumstances of suspicion as to the fraudulent 
part taken by the decree-holders in bringing about the sale, In 
considering as to whether there has been fraud in this case or 
not the learned District Judge did not cansider a very important 
circumstance which is apparent on the face of the record, In 
the .sale proclamation which was issued under Section 163 Clause 
2 (b) of the Bengal Tenancy Act of 1885 the value of the property 
was stated to be only Rs. 10, while on the auction-purchaser’s 
own evidence the value of the property is 7o times the value of 
what is stated there. The discrepency between the value as stated 
in the sale proclamation and the real value of the property even 
judged by the evidence of the auction-purchaser is so great that 
this circumstance must be regarded as something more than the ` 
kind of irregularity which is commonly alleged for it is a misstate- 
ment of the valuc of the property which is so glaring in amount 
that it could hardly have been made in good faith and which 
however it came to be made was calculated to mislead possible 


< bidders and to prevent them from offering adequate price ‘or from 


bidding at all. This is ofa class of cases where the statement of 
the inadequate value is so great, as has been said by a distinguished 
English Judge, as to shock the conscience. This itself as I have 
pointed out in another case namely Bhairab Chandra Sinha v. 
Kali Dhan Roy Chowdhury (1) is valuable evidence of fraud, and 
no Court would be justified in circumstances like these to uphold a 
gale which offers clear evidence of fraud on the part of the decree- 
holders. If the learned Judge had considered this aspect of the 
case he would not have felt any difficulty in arriving at a decision 
of the question of limitation. The learned District Judge is of 
opinion that the petitioners -have not been able to establish that 
they came to know of the sale within 30 days of their application 


(1) (1928) 99 ©. W. N. 569. 
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and he commented on the evidence that’ Gani Munshi had not 
been examined. But once fraud is established as it is in the 
present case the burden of proof is on the decree-holder or the 
auction-purchaser as the case, may be of establishing that the 
person injured by his fraud and suing to recover property has had 
„clear and definite-knowledge of those facts which constitute fraud 
“at a time which is too remote to allow him to make the application, 
This is sought to be attempted by the auction-purchaser by relying 
‘on the evidence of one of the petitioners to the effect that he came 
to know of the sale on the 4th Baisakh which was certainly beyond 
the period of limitation for making the application. But in that 
.attempt in my opinion she has failed. All that the evidence points 
to is this that some clues and hints about the happening of this 
sale reached one of the petitioners, who has deposed in the present 
case on the 4th Baisakh. He took time to verify the correctness 
of that vague report or information and he came to know of it as 
he states in his petition a few days after, the petitioner having 
-stated the date 7th Baisakh which was accepted by the Munsif to 
be the date of the knowledge of the petitioner. The vague report 
‘which he obtained was actually followed up and that led one of 
the petitioners to have complete knowledge of the fraud and he 
was informed of the circumstance in the senge of having definite 
knowledge of fraud about the 7th Baisakh which was within the 
period of limitation. 

Under these circumstances I think that the judgment of the 
‘District Judge confirming the sale must be set aside. The sale is 
set aside and the Munsif’s judgment is restored. It transpires that 
“two of the several persons interested in the property have subse- 
quent to the sale sold the property to the auction-purchaser. ‘This 
decision will not affect any right which the a BurcDaeeE had 
“acquired subsequent to the sale on this basis, 

There will be no order for costs in this Rule, 

TP. N. Re Rule made absolute, 
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APPELLATE CIVIL. 


"Before Mr. Justice M. N. Mukerji and Mr. Justice D, N. Mitter. 


SRIMATI ANARJAN BIBI AND OTHERS 
| v. | 
CHANDRAMANI SHAHA.* 


Application for delivery of possession, when to be made—Sale becoming abso- 
lute’, meaning of—Limitation Act (IX of 1908), Art. 180 Sch. I and Sections 
. Sand 14. ; / 

An application for delivery of possession ae Order 21 Rule 95 of the 
Code of Civil Procedure is to be made. within three years from the date when 
the sale becomes absolute which means the date of the confirmation of sale as 
provided for in Order a1 Rule 92 of the said Code‘ and ‘Art. 180 of Schedule I 
óf the Limitation Act governs such applications, i 
' Neckbar v. Prakash Chandra (1) and MAAS No. 148 of 1927 decided on 11th 
oe 1929 followed. 

- In such cases the period of limitation does not run from the date of disposal 
of the appeal in the proceedings for setting aside the sale unless something in 
the shape of a definite bar stands in the way. Neither section 5 nor section 14 
of the Limitation Act will apply to the case. 


Appeal by the Judgment-debtors 
Application for delivery of possession by the auction purchasers 
The material facts appear from the judgment. 


_ Messrs. Amarendrnath Bose and Bankim Chandra Banerjee 
for the Appellants. , 
Messrs. Brojo Lal Chakravarty and Bhagirath Chandra Das 


for the Respondent. 


The judgment of the Court was as follows :— 

Mukerji, J:—The question which arises for decision in 
these appeals is whether an application for delivery of possession 
by an auction-purchaser under Order 21, Rule 95, Civil Procedure 
Code, has to be made within three years from the date of 
confirmation of the sale or from any later date. It was con- 
tended in the Court below on behalf of the respondent auction- 
purchaser that the time should run: against him from the date of 
issue of the sale certificate, and the said Court has upheld that con- 
tention, 

The sales in these cases took place on roth February 1923. 

* Appeals from Original Orders Nos. 222 and 223 of 1929, against the orders 


ot the Subordinate Judge of Tipperah, dated 28th February, 1929. 
(1) (1990)"1. L. R. 56 Cale, 608. ` 


Vou. LVI. | HIGH , COURT: 


Applications to set them aside were made by the judgment-debtor 
on 24th February 1923, but were dismissed on 15th April 1924. 
On 22nd April 1924 the sales were confirmed, and draft sale certi- 
ficates were prepared. The judgment-debtor appealed against 
the order refusing to set the sales aside. These appeals were even- - 
tually dismissed on 17th March 1927. In the beginning of May 1928 
` the auction-purchasers supplied the stamps for the sale certificates, 
which were then issued on tgth .May and sth June 1928 respec- 
tively, The applications under Order 21, Rule 95, Civil Procedure 
Code, were made on roth September 1928, 

There can be no question that Article 180, Schedule I, Limita- 
tion Act, is the article to be applied. Under that article the period 
of three years prescribed would run from the date when ‘the sale 
becomes absolute. : Order 21, Rule 92, Civil Procedure Code, says 
that on the sale being confirmed, it shall become absolute. It is 
not possible to get over the position that time would run from the 
date of confirmation of the sale. This view has been taken in 
two unreported decisions of this Court which directly cover the 
point, Meckbar v, Prakash Chandra (1), and M. A. No. 148 of 
1927, decided on r1th February 1929. The date on which the 
sale becomes absolute is recognized as a distinct and separate 
date from the date on which the sale certificate is actually issued, 
because Order 21, Rule 94 says that though the grant of the 
certificates will follow the confirmation and consequently must be 
subsequent to the sale becoming absolute, the sale certificate shall 
bear date the day on which the sale becomes absolute. 

Several arguments have been advanced before us to take a diffe- 
rent view. Hardships that may sometimes result, or be supposed to 
result, have been pointed out ; but we do not feel pressed by them. 
We do not see why the auction-purchaser should not make the 
application for delivery of possession so long as nothing in the 
share of a definite bar stands in his way. It has been argued that 
the sale. becomes absolute on the appeal in the proceedings for 
setting it aside being disposed of. We cannot agree in this -view. 
It has then been pointed out that Order 21, Rules 95 and 96 con- 
template. the existence of a certificate granted under Order ar, 
Rule 94, and make the nature of the order to be passed dependent 
on the terms of such certificate. That is so ; but the only effect 
of that is that no order can be made until the certificate has issued, 
and not that an application under ‘either rule should on that 
account be delayed. Pesides on the sale becoming absolute it is 


(1) (1930) 1. L. R. 56 Calc. 608. A 
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. 
‘more or less within the power of the auction-purchaser to get the 
sale certificate as soon as he wants, because the intention of the 
legislature as expressed in the wording of Order 21, Rule 94, is to 
issue the certificate with all convenient speed. Inthe present case, 
as in many other casés that arise the ‘auction-purchasers themselves 
delayed the grant of the certificates by not pulting in the requisite 
stamps earlier than in May 192%. Lastly it has been argued that 
the délay should be excused. So far as this contention is con- 
‘cetned we ate unable to assist the appellants; because neither 
Section 5 nor Section 74, Limitation Act, which they looked to, 
would ‘apply to the case. The appeals are allowed. The order 
complained of is set aside. The applications under Ordet 21, 
Rule ‘gs, will be dismissed. No costs. 
Mitter, J.—I agree. 
PLN. R i Appeals allowed. 


Briore Myr, Justice S, N. Guha and Mr. Justice M. C. Ghose, 


RAM DASS GOSWAMI 
v 


SUDHA KRISHNA LAIK AND OTHERS* 


. Exparte rent decree-—Application under section 153A Bengal Tenancy Act (VIH 


of 1885)—Admitted on giving surety bond—Application dismised for' non- 
prosecution—Execution against surety—Objection as to Munsiff’s jurisdic- 
tion to take such surety bond—Order, though erroneous, not without jurisdic- 
tion. 


An application under section 153 A of Bengal Tenancy Act was filed by a 


< tenant to set aside an exparte decree for rent and the application was admitted 
‘on.a third person giving a surety bond. Subsequently the sald application 


*Appeal from Appellate: Order No. 150 of 1992 with Rule 391 (m) of 1932, 
against the order of J. C. Neogi ‘Esq., Subordinate ‘Judge of Burdwan at 
Asansol’ dated 2and February, 1932, reversing the order‘ of Babu B, B. Mukerjee, 


| Munsiff at Asansol, dated 16th July, 1931, 


t 


Vor. LVIJ HİGH COURT. 


e 
having been dismissed for non-prosecution, an excution case was started by the 


. decreeholder against the surety, . bony 


An objection under section 47 of Civil Procedure Code was taken by the 
surety that the Munsiff had no jurisdiction to accept a surety bond in lieu of 
deposit, as conteriplated by section 153 (a) of the Bengal Tenancy Act and 
the surety-objector was not therefore liable as such : 


Held, that although the order of the Munsiff accepting a surety bond was 
an erroneous order under the law, it could not be said that the said order was 


without jurisdiction. 


Appeal by the Surety-defendant. 
The material facts will appear from the judgment. 
Mr. Purna Chandra Chatterjee for the Appellant. 


Mr. Gopendra Krishna Banerjee for the Respondent, 
The judgment of the Court was as follows :— 


Guha J—The respondent in this appeal as a landlord 
succeeded in obtaining an exparte decreé in the Rent Suit No. 


d 


. 956 of 1929 in the Court of the Munsiff at Asansole, against his 


tenants, the defendants in the suit, fora sum of Rs. 42a-1-9, with 
costs and interest. After the exparte decree was passed the 
tenants, the defendants in the suit for rent, filed an application 
under section 153 (a) of the Bengal Tenancy Act, for an order 
to set aside the exparte decree passed against them. The appli- 
cation so made by the tenants, was, in due course, admitted and 
registered, on the appellant before us standing surety on behalf 
of the tenants defendants, against whom the decree for rent was 
passed. The application was ultimately dismissed for want of prose- 
cution. The decree-holder landlord, the respondent in this appeal, 
thereupon filed an application for execution of his decree, by means 
of attachment of moveables, and in the alternative by arrest. So far 
as this application for execution was concerned, it was made against 
the surety, that is the appellant before us. An objection was 
preferred on behalf of the surety, under section 47 of the Civil 
Procedtre ‘Code. It was stated that the Munsif had no jurisdic- 


‘tion under ‘the law, to accept a surety bond in lieu of deposit, as 


contemplated by Section 153 (a) of the Bengal Tenancy Act, and 
‘the surety objector was not therefore liable as such. ‘The objection 
so raised under section 47 of the Code, was allowed by the Munsiff. 
On- appeal by the decree-holder, the respondent in this Court, 
the decision of the Munsiff was reversed, and the execution has 
been allowed to be proceeded with, so far as the surety, appellant 
inthis Court, was concerned. ‘The grounds that were raised by 
the surety, before the Munsiff, have been pressed before us ‘in 
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support of the appeal. It appears to us that although the order 
of the. Munsiff accepting a suretybond from the appellant was 
an erroneous order under the law, so far as the provisions of sec- 
tion 153 of the Bengal Tenancy Act went, it could not be said 
that the error in law committed by the Munsiff, in the mattér 
of the acceptance of the surety bond, in compliance with the pro- 
visions of Section 153 (a) was without jurisdiction, and it could 
not therefore be held that the appellant, as surety, was not a person 
against whom the execution could be levied by the decree-holder. 
In this view of the case the appeal must be dismissed, and 
we direct accordingly. We make no order as to costs in this 
appeal. i i 

The Rule which wes granted by this Court in connection with 
this appeal stands discharged. 

Let the record be sent down as early;as possible. 


M. C. Ghose, J :—TI agree. f 
DMG - Appeal dismissed: Rule discharged. 


CRIMINAL REVISION. 


Before Mr, Justice R. FE. Jack and Mr. Justice M. C. Ghose. 


J. N. SILAS AND ANOTHER 
v. 
THE CORPORATION OF CALCUTTA.* 


Calcutta Municipal Act: (III B. C. of 1923), Sec. 364, scope of—Discretion of 
the Magistrate—Road not vested in the Corporation; —Validity of demand of 
encraochment fees. $ 
It cannot be said that it is only in cases of emergency where there is danger 

to the public that Section, 364 of the Calcutta Municipal Act should be used. 
There is a discretion with the Magistrate under Section 364 of the Calcutta 

Municipal Act, the wording of the section being that such Magistrate ‘ may 

make an order directing the removal of the structure. 


* Criminal Revision Case No. 325 of 1932, against the order of N. N, Gupta 
Esgqr., Municipal Magistrate of Calcutta, dated goth March, 1932. 


Vor. LVL] HIGH COURT. w9 


. i 
© Shaik Abdul Samad v,.Tha Corporation of Calcutta (1) referred to. CRIMINAL, 
Under Schedule XVI, rule 2 (b) of the Calcutta Municipal Act, the Corpora- 1932 
tion is not entitled to demand encroachment fees -where, the read has not been , 
vested in the Corporation, J. N. Silas 


Ve 
' Application for Revision under Section 435 of the Code of The Corporation of 
Criminal Procedure by the Accused against the conviction and 
sentence under Section 364 (T) of the Calcutta Municipal Act. 
The material facts appear from the judgment. 


` Messrs. Probodh Chandra Chatterjee and Bireswar Chatterjee for 
the Petitioner. ` 


Sir, N. N. Sircar (Advocate-General) with Mr. Satindra Nath 
Mukherji for the Opposite Party, ` 





The judgment of the Court was as follows — 


Jack, J. :—In this case a Rule was issued upon the Municipal August, 12. 
Magistrate and on the Chief Executive Officer of the Calcutta = 
Corporation to show cause why the order, directing the Corpor- 
ation to entirely demolish and remove portions of a certain 
building at the expense of the petitioner, should not be set 

‘aside or such further order made as to this Court may seem 
fit on the ground that the learned Magistrate misconceived the 
scope of Section 364 of the Calcutta Municipal Act; secondly 
that the learned Magistrate erred in law in holding the view that 
in the present case he had no alternative other than to pass an 
order of demolition inasmuch as the service of a valid notice under 
Section 299 of the Calcutta Municipal Act upon the petitioner had 
-been proved-and admitted by the petitioners; thirdly, that upon 
a proper construction and consideration of Exhibits 16 and 18, 
snd upon a consideration of the provisions of law relating thereto 
the learried Magistrate should have held that the Corporation failed 
to prove that Chittaranjan Avenue had been vested in the Corpo- . 
‘yation ; fourthly, that upon a proper consideration and constructién 
of Séction 65 of the Calcutta Improvement Act and Schedule XVI, 
‘rule 2 (b) ‘of -the Calcutta Municipal Act the learned Magistrate 
“ought to. have held that the conditions to the sanction (viz. 
‘payment of encroachment fees) imposed by the resolution of the 
‘Building Standing Committee dated the zoth June 1927 was illegal 
and ultra vires ; fifthly, that the learned Magistrate erred in holding 
‘that no question of unauthorised work or of sanction therefor arises 
‘in the present case’ whereas from the notice under Section 299 
which clearly méntions the constructions as unauthorised the learned `, 
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® 
Magistrate should have: held that in the present case this question 
did arise and sixthly, that assuming that the notices under 
Section 299 of the Act were valid and thatthé said notices had 
been properly served the learned Magistrate should not have 
passed an order for demolition in the present case and should 
have dismissed the application for demolition: 

As‘ regards the first ground, it is suggested that it is only in 
cases of emergency where there is danger to the public that Sec- 
tion. 364 should be used, ‘Phat question may, at once, be dismissed 
inasmuch as no authority has been shown for holding that this 
section can only be used in such cases. 

On the second point, I think that the learned Advocate is 
correct in contending that there wad a discretion in the Magistrate 
under Section 364, the wording of the section being that such 
Magistrate ‘may’ make an order directing the removal of the 
structure. ° 

The learned Advocate for the Municipality has suggested that 
in this case ‘may’ must be interpreted as meaning ‘must’ and he 
has referred to Maxwells Interpretation of the Statute page 208, 
But there are authorities for holding that in this case there is a 
discretion with the Magistrate and that ‘ may’ cannot here be inter- 
preted as meaning ‘ must.’ The case of Shaikh Abdul Samad v. 


‘Lhe Corporation of Calcutta (1), and other authorities may be 


referred to. We hold, accordingly, that the Magistrate was not 
right in holding that he had no alternative other than to pass an 
order of demolition. However, in the circumstances of the present 
case we think that on that ground alone, we should not refer it 
back to him for reconsideration. | 

The next ground was that the Magistrate should have held. 
that the- Corporation failed to prove that Chittaranjan Avenue had -` 
been vested in the Corporation. Referring to the facts of present case, 
-by a resolution in 1927, Ex. 2, it was resolved by the Corporation 
that-the plan with alterations and additions be sanctioned under 
rule 2, Schedule XVI on payment of. the usual fees., Subsequently, 
in July the Corporation wrote to the petitioner a letter Ex. 3 demand- 
ing: 2682-8-0 as encroachment fees when formal sanction would 
‘issue. ‘Then on the 26th September 1927, after examination of 
the building the Corporation wrote. a letter Ext. 4, demanding 
-Rs. 29541-8- as encroachment fees which was found to be the 
amount due-on exact measurement, They made the demand as 
encroachment over the public street had been.made without sang- 


(1) (1905) 10 ©, W., N. 182. 


“ Vou. LVL] HIGH COURT. 
a 


tion. Then in October 1927, the letter Ex. s, was written by the 
petitioner to the Encroachment Officer, Calcutta Corporation pro- 
“mising to pay encroachment fees in full on receipt of a complete 
statement. The Encroachment Inspector in November sent him 
‘the particulars and asked him to pay the fees. In March 1928 
there was some further correspondence about the calculation and 
the Encroachment Inspector sent a detailed calculation and 
requested early action in the matter by the petitioner. Then in 
April 1928, the petitioner wrote to the Corporation stating that 
the Corporation could not claim any encroachment fees as encroach- 
ment was made on Improvement Trust land and not on Corpora- 
tion land. In May 1929 it was resolved at a meeting of the Cor- 
poration under Section 65 of the Calcutta Improvement Act that this 
particular road should be, on certain conditions, taken over by 
the Corporation and then in June 1929, by Ext. 18, a notice was 
issued by the Chief Executive Officer of the Corporation taking 
over the road. 

The contention of the petitioner is that, in the first place, at 
the time when the notice demanding the fees issued and the con- 
ditional sanction was given, the road had not been taken over 
by the Corporation and further, that the Chief Executive Officer 
.was not entitled under Section 65 of the Calcutta Improvement 
Act to take over the road. That should have been done by the 
Corporation and not by one of its officers, On the other hand, 
we have been referred to Section 12 of the Act which empowers 
the Corporation to delegate its powers under the Act, to the Exe- 
cutive Officer. It has been further pointed but to us that no 
specific ground was taken in the application to the effect that 
-the Corporation had failed to prove that this road had vested in 
them because it had been taken over not by tbe Corporation, but 
by the Chief Executive Officer. Had that ground teen specifically 
taken it would have been open to the opposite party to shoi that 
this particular power had been delegated to the Executive Officer. 
We also find that the Magistrate said that it was not disputed 
before him that the road in fact vested in the Corporation, 
and it was obvious that the petitioner must have known that the 
road would eventually vest in the Corporation. 

As regards the next ground that the learned Magistrate ought 
to have held.that the conditions attached to the sanction, -namely, 
the payment of encroachment fees, was illegal and ultra vires; no 
‘doubt under Schedule XVI, rule 2 (6) of the Calcutta Municipal 
Act, the Corporation was not entitled to demand fees where the 
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road had not vested in the Corporation; so that they were not 
entitled to make the initial demand for fees, and this no doubt 
accounts for the fact that the Corporation instead of proceed- 
ing further under the special provisions, took refuge in Section 
299 of the Act on which they are entitled to order the removal 
of any structure projecting or encroaching on the public street, 
whether erected before or after the commencement of the 
Act. So that before the notification under Section 299 was issued, 
the road had already vested in the Corporation and the’ Cor- 
poration were entitled under this section to order its removal, 
and it follows that the Magistrate was entitled under Section 364 
on a reference made to him by the Corporation’ also to order 
its removal. It is suggested to us in the circumstances of the 
case, since the demand of fees in the first place was illegal, 
that the Magistrate should have used his discretion and not to 
have ordered the demolition of the structure. But we find from 
the record that, in the first instance, the sanction was only given 
on condition that the usual fees were payable and after the peti- 
tioner had been informed of the amount of the fees, he was quite 
willing to pay them; he said he would pay on full particulars of 
the fees being furnished to him. This would tend to show that 
there was nothing unjust or unreasonable in the demand of the 
Corporation for the fees. Finding subsequently that owing to a 
technical errot at the time the. demand for fee was made, the 
road had not actually vested in the Corporation, the petitioner 
sought to take advantage of clause (6) of rule 2 of schedule 16. He 
was of course entitled to do so ; but in considering all the circums- 
tances we think that the Corporation was justified in having 
recourse to the provisions of Sections 299 and 364. The Corpora- 
tion are obviously entitled to the usual fees and if the petitioner 
takes advantage of the technicality in endeavouring to avoid it, 
the municipality are entitled to take any legal steps open to them 
for enforcing payment. Consequently, the action they have taken 
seems to be perfectly reasonable and boriafide. It isa pity that they 
made an unusual delay in giving the notice—the sanction having 
been given in 1927 and the notice being given in 1929. But in 
the circumstances of the case, we think that the delay has been 
sufficiently explained. No doubt, the Corporation could have 
stopped the building, but the petitioner having agreed to the 
payment of the fees they thought that he was acting entirely 
bonafide. But that does not justify the petitioners now avoiding 
payment of the fees, - ree ree 


' 


Vor LVI] HIGH COURT. 5848 


“tis suggested in this connexion that the Magistrate should not CRIMINAL, 
have taken action under Section 364 in a case in which the Civil 1932. 
Court would not pass a mandatory injunction., But as I have j. N Silas 
said before, in all the circumstances of the present case, the order 


Vv. 
: er i The Corporation of 
which he made was justified inasmuch as we understand that the Calcutta. 


Corporation would not insist upon the demolition of the structure Fack, F. 
if their fees and costs are paid. =e 


This Rule is, accordingly, discharged. 
M. C. Ghose, J.—I agree. 
P.N, R Rule discharged, 


CRIMINAL REFERENCE. 
Before Mr. Justice S. K. Ghose. 


THE CHAIRMAN, HOOGHLY-CHINSURA MUNICIPALITY CRIMINAL. 


De 198}. 
Qe 
KESHAB CHANDRA PAL.* August, £2. 


Municipal license—Preparing tiles— Municipality to prove publication— 
Bengal Municipal Act (IL B. C. of 1884), Sees. 261, 273 (2)—Presumption 
as to official acts—Fatlure to comply with provisions of section 342 of the 
Code of Criminal Procedure (Act V of 1898), effect of. 


A person is not guilty under section 273 (2) of the Bengal Municipal Act 
of 1884 for having used a place as a kiln for making tiles within the Munici- 
pality ot Hooghly-Chinsura without a license from the commissioners as con- 
templated by section 261 of the Act in the absence of proof by the Municipality 
of any publication under section 234 of ActIV B. C. of 1876 prohibiting prepar- 
ing tiles within the area. 


The official acts may be presumed to have been regularly performed ; but 
such presumption cannot supply deficiency in the proof. 
Syed Motram Ali v, The Cattack Municipality (1) followed. 


A trial is vitiated by a failure to follow the provisions of section 342 of the 
Code of Criminal Procedure. 


*Criminal Reference No. 106 of 1931 made by S. Sen Esq, Sessions Judge ; 
of Hooghly. : 
(1) (1913) 17 C. W, N. 531. ; 
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CRIMINAL. Refer ence by the Sessions Judge under section 438 of the Code 
1931. of Criminal Procedure. 
SS 
The Chairman, The material facts appear from the following 
Hooghly-Chinsura 
Municipality Reference, . 
Keshab Chandra Pal. “One Keshab Ch. Pal was charged under sec. 273 (2) of the 


Bengal Municipal Act (III of 1884 Bengal Council) for having used 
a place as a kiln for making tiles within the municipality of Hooghly- 
Chinsurah without a license from the Commissioners as contem- 
plated by Section 261 of the Act. The case was tried summarily 
and the accused was convicted and sentenced to pay a fine of Rs. 
30/- in default S. I. for 30 days, 


“Part of the order recommended to be set asides 

“The order of conviction was not proper in my opinion and 
ought to be set aside. 

“It appears that the Municipality is in existence from .the 
year 1864. There is'a resolution of the Municipality dated 
12-267 by which under Section 77 of the Municipal Act of 1864 
(B. C. Act III of 1864) the whole of the municipal area was de- 
clared to be a prohibited area within which bricks &c. could not 
be manufactured without a license. Ex. 6 (x) is the resolution. 
In 1868 by Ex. 6 (2) a resolution dated 27-7-68, the prohibition 
was extended to tiles under the same Section. The act of the 
1864 was repealed by B. C. Act V of 1876. Section 285 of the latter 
Act corresponds to Section 77 of the Act of 1864. This section finds 
place in Part VII of the Act of 1876. Sections 233 and 234 of 
the Act lay down the prccedure by which the provisions of this 
part are extended. & published. The present Act (of 1884) pro- 
vides by Section 220 that such a provision of the Act of 1876 
if once extended will be deemed to have been in force without 
further express extension thereof under the new Act. 


“In this case, the Muncipality has not proved that any publica- 
tion was made under sec, 234 of the act 1876 and as such it cannot 
be said that the probibition for making tiles is in force legally. 
The learned Magistrate in his explanation says that official acts 
may be presumed to have been regularly performed but such 
presumption cannot supply deficiency, in the proof (vide 17 C. 
W. N. 531). ` 4 

“It further appears that the provision ef Section 342 Criminal 
Procedure Code have not been followed. It appears from the 
summary form that the accused was examined once during the 
trial but the date of such examination does not appear from the 

A : 


Vor LVI] HICH COURT. 


form or from the order sheet. It however appears that on 23-2-31 
long afterthe closing of the case and heating of arguments the 
learned Magistrate examined “One witness for the Municipality 


U/S 540 Criminal Procedure code.” He also admitted into’ 


evidence several dccuments for prosecution on the same date and 
proceeded to’ pass orders in the case. Without examining the 
accused further U/S 342 Criminal Procedure Code or giving him 
an opportunity if he so desired to rebut all this evidence. The 
procedure-in my ofinicn was highly irregular and prejudicial to the 
interests of the accused person. Section 540 Criminal Procedure 
Code was not meant to justify such a procedure and cannot 
cure the irregularities thereof. The whole trial was vitiated by 
the failure to follow the provisions of Section 342 Criminal Pro- 
cedure Code, i 

“I accordingly recommend on the above grounds the setting 
aside of the conviction and sentence on the accused person. The 
explanation of the. learned trying Magistrate is forwarded herewith.” 

Mr. Jitendra Nath Roy (with Mr. Bansori Lal Sarkar) for the 
Petitioner—The prohibition against preparing bricks and tiles 
without a license under Sections 261 and 262A, was not extended 
to the Hooghly-Chinsura Municipality and promulgated under 
the provisions of Sections 220, 221 and 222 of the Act, and as 
such the prohibitive Sections do not apply to the Municipality, 
and therefore no license is necessary for using a place as a kiln for 
preparing bricks and tiles. The conviction was therefore illegal. 

Mr. Apurbadhan Mukherjee fur the Opposite Party—Official acts 
must be presumed to have been regularly performed. There was a 
resolution of the Municipality in February 1867 (under the old Act) 
by which the whole of ihe municipal area was declared to bea 
prohibited area and under Section a ‘of the present Act, every- 
thing done and published under the old Act is to be deemed to 
have been made and published under the present Act and there- 
fore the prohibition is in force in the municipality. 

The judgment of the Court was as follows :— 

S. K. Ghose, J, This Reference must be accepted for the reasons 
stated in the letter of the learned Sessions Judge of Hooghly, The 
conviction of the petitioner Keshab Chandra Pal under Section 
273 (2) read with section 261 of the Bengal Municipal Act 
(III of 1884) and the sentence passed on‘him are set aside. 

The fine, if paid, must be refunded. 
ATM ` Reference accepted : Conviction set aside, 
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APPELLATE CIVIL. 


Before Mr. Justice S, N. Guha and Mr. Justice M. C. Ghose. 


FIRM BHAGWANDAS MADANLAL 
v. , 
NABIN CHANDRA;CHOWDHURY.* 


Surety—For judgment-deblor’s appearance—Extent of liability—Subsequent 
appearance and part payment of decretal dues by the judgment-debtor— 
Liability, if still exists-~Indian Contract Act (IX of 1872)—See. 135 
applies. : ~ 


In an execution proceeding the judgment-debtor under arrest was released on a 
third person standing as surety for his appearance after the objection filed by the 
judgment-debtor under section 47 Civil Procedure Code is finally heard. 


Subsequently the said objection having been dismissed, the judgment: debtor 
appeared in Court and paid some portion of the decretal dues. The decree- 
holder proceeded against the surety for satisfaction of decretal dues ; 


Held, that the liability of the surety in the matter of satisfaction of the decree 
ceased after the judgment-debtor had surrendered. 


Fai Bai v. Johar Mull Bothra and others (1)- distinguished. 
Held, juriher, that section 135 of the Indian Contract Act applies to the facts 
and circumstances of the present case. | 
Appeal by the Decree-holder. 
The material facts will appear from the judgment. 


Messrs. Rupendra Kumar Mitra, Ratnendra Nath Ghose and 
Rabindra Nath Ghose for the Appellant. 


No one appeared for the Respondent. 


The following judgment was delivered : 


Guha J. :—The decree-holder, appellant in this appeal, obtained 
a decree against the firm Kailas Chandra Sashi Bhusan Roy on the 
13th August, 1929. The application for execution of the decree so 
passed in favour of the decree-holder was made on the r5th Novem- 
ber, 1930. On the r9th December, 1930, the judgment-debtor 
Sashi Bhusan Roy was brought under arrest, and he filed 
a petition of objection under section 47 of the Code of Civil. 


* Appeal from Appellate Order No. 51 of 1932, against the order of Surendra 
Nath Roy Esq., Subordinate Judge, 4th Court, 24 Parganas at Alipur dated 
the 6th October, 1931, reversing the order of S. N. Mitra Esq., Munsiff, 1st Court, 
Sealdah, dated the 22nd August 1931.. 

(1) (1932) 36,0. W. N. 749. 
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. 
Procedure. It appears from the order recorded in the order sheet 
of the Exccution case on the rgth December, 1930, that the judg- 
nient-debtor Sashi Bhusan Roy was released on his furnishing 
security “to the extent of the dues, for surrendering himself to Court 
if this section 47 petition fails.” The security wasin due course 
furnished, and on the zoth December, 1930, the security bond filed 
by the respondent in this appeal, Nabin Chandra Chowdhuri was 
accepted, and the judgment-debtor Sashi Bhusan Roy was released. 
The application under section 47 of the Code came to be dismissed 
by the Executing Court on the 21st April, 1931. In the intervening 
period i. e. the period from zcth December, 1930 to the arst April, 
1931, an attempt was made by the judgment-debtor Sashi Bhusan 
Roy to pay up the decretal dues in instalments, An atlempt was 
also made with the consent of the decree-holder for production of a 
surety, so far as the satisfaction of the decretal dues by instalments 
was concerned. These attempts on the part of the judgment- 
debtor however, failed. On the 28th April, 1931, after the dismissal 
of the application under section 47 of the Code, there was an appli- 
cation filed in Court by the judgment-debtor containing the definite 
statement that he was surrendering himself and was going to make 
a payment of Rs. 50 towards the decretal dues. This amount of 
Rs. so was received by the pleader for the decree-holder on that 
very date. It appears also from the order recorded on that date, 
the 28th April, 1931, that the payment of Rs. 50 was brought to the 
notice of the Court, and the Court also took notice of the fact that 
the judgment-debtor was trying to pay off the decretal debt in instal- 
ments. The prayer for instalments, however, could not be allowed 
in the Execution case. The order recorded by the Court further 
shows that an opportunity was given to the judgment-debtor for pay- 
ment of Rs. roo within the zoth May, 1931: the Execution case 
was to be putup on the said date for orders. The pleader 
for the judgment-debtor Sashi Bhusan Roy undertook to pro- 
duce the judgment-debtor in Court on that date viz., the zoth 
May, 1931, on bis failure to pay the money. On the 23rd 
May, 1931, notice was’ issued on Nabin Chandra Chowdhury 
the surety respondent in this appeal, to produce the judgment- 
debtor by the goth May, 1931, or to deposit the decretal 
dues in Court, in terms of the bond executed by this surety Nabin 
Chandra Chowdhury, on the roth December, 1930. The surety 
showed cause before the Court executing the decree, and raised 
objections to the decree-holder being permitted to proceed against 
him as surety, in the matter of the satisfaction of the slecretal dues. 
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The objections were in due course heard and disposed of by. the 
Court executing the decree and, according to the learned Munsiff, 
there were no‘ground on which the objections raised by the surety 
could be allowed. According to the Munsiff, the judgment-debtor’s 
production in Court on the 28th April, 1931, did not appear to 
have been caused by the surety and, therefore, the surety’s liability 
continued under the surety bond. On appeal by the surety, the 
respondent in this Court, the decision of the Munsiff, disallowing 
the objections raisel by the surety, wus set aside. According to 
the learned Subordinate Judge, the judgment-debtor Sashi Bhusan 
Roy surrendered himself after the disposal of the case under sec- 
tion 47 of the Code, and in that view of the matter, it was held that 
the liability of the surety inthe matter of the satisfaction of the 
decree as mentioned in the surety bond ceased after the judgment- 
debtor had surrendered onthe 28th April, 1931. The facts and 
circumstances of the case have been set out in some detail in the 
previous part of our judgment, and it appears to us that in view of 
the fact and in the circumstance that the judgment-debtor had on 
the 28th April, 1931, that is, after the disposal of the application 
under section 47 of the Code on the arst April, 1931, surrendered 
before the Court, there was no further liability attaching to the 
surety in the matter of the satisfaction of the decretaldebt. The 
material portion of the surety bond is to this effect: “I stand as 
surety for the said Sashi Bhusan Roy and promise and agree that 
if the said objection case under section 47 Civil Procedure Code 
be not admitted, I shall remain bound to make the said Sashi 
Bhusan Roy appear in Court, when called upon by the Court. If 
I do not make the said Sashi Bhusan Roy appear in Court when 
directed by it, the decree-holder will, in pursuance of the order of 
the Court, be able to realise the said amount from me. IfI do not 
pay easily, he will be able to realise the same by the execution of 
this decree from my moveable and immoveable properties and 
Person. ...ceeeeeeeseenees Regard being had to the definite finding 
arrived at by the Courts below that the judgment-debtor did in point 
of fact surrender himself after the disposal of the case under sec- 
tion 47 of the Code, and in view of the circumstance to which 
reference has been made already that there was payment by the 
judgment-debtor of the amount of Rs. 50 which was received by 
the decree-holder, and of which payment notice was taken by the 
Executing Court ; and regard being also had to the fact that on the 
28th April, 1931, the responsibility of the appearance of the judg- 
ment-debtor ig Court was allowed to be taken by the pleader repre- 
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e 
senting the judgment-debtor and no responsibility whatsoever on the 
part of the surety, was thought of on that date by the Court or by 
‘the decree-holder, we are wholly in agreement with the order passed 
by the Court of appeal below, that there was no liability attaching 
to the surety after what happened in Court on the 28th April, 1931. 
Some reliance has been placed by the learned Advocate for the 
decree-holder appellant on the decision of the learned Chief Justice 
in the case of Jia Bai v. Joharmull Bothra and others (1), holding 
that there was no broad rule of law that a surety who had guaranteed 
payment of an amount decreed against the judgment-debtor, was 
discharged from liability by reason of any arrangement for postponed 
payment or payment by instalments. The facts and circumstances 
of the case before us do not call for the application of the rule laid 
down by the learned Chief Justice, in the case above referred to, 
It appears to us that the nearest application of any rule of law to the 
facts of the case before us is that of the rule contained in section 135 
of the Indian Contract Act, relating to the discharge of a surety 
when the creditor makes a composition with, or promises to give 
time to the principal debtor without the assent of the surety. It 
_ cannot be said that the rule laid down in that section of the Indian 
Contract Act can have any strict application to the case before us. 
But as we have said there would be some sort of similarity to the 
provisions of the section in view of the facts and circumstances of 
this case, to which reference has been made in our judgment. In 
the result, the appeal fails and is dismissed. As there is no appear- 
ance on behalf of the respondent, we make no order as to costs in 
this appeal. 
M. C. Ghose, J. :—I agree. 
D. M, G. Appeal dismissed, 
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a f Before, Sir George Claus Rankin, Knight, Chief Justice, and ` 


LAN Y | Mr, Justice M. N. Mukerji 
a a oU 3.” HAMIDUDDIN KHAN AND OTHERS `- ` 
een oi pes i . Ve ’ 
June, 4 ; < RAMANI KANTA ROY AND oTHERS,* 


Interest—-Excessive rate of ‘interest agreed upon in unregistered Kabuliat-— 
Decree for interest at the rate mentioned in Kabuliat—Decree passed before 
the “passing of Act IV of 1928 amending Section 178 of the Bengal Tenancy 
Act (VII of 1885)—Tenant auction-purchaser—Before auction-purchase 
tenant purchased jote by Kabala—Tenant, if bound by terms in the Kabuliat. 


Act FV of 1928 is not retrospective and hence a decree for arrears.of rent 
bearing interest at the rate of six per cent. per mensem according to the rate 
mentioned in an unregistered Kabuliat dated 1861 passed before the amendment 
of Section 178 of the Bengal Tenancy Act, is a good and valid one. 


‘ 


. In the case of a private transfer, the transferee can and should call, for the title 
deed of the vendor and, if there is a lease providing for interest at a high rate, 
the purchaser shall b2 taken to have become awdre of such a contract/and, in the 
circuristances he must be taken to have had full knowledge of the ‘terms of the 
Jease and he cannot complain that the rate of interest is éxorbitant. i 
«o The defendants in the Suit for rent of their predecessors purchased the jama 
under certain Kabalas. Having failed to “cbiain recognition from the landlord, 
they purchased the tenancy again at the auction sale. : 
` Held, that the defendants were liable to pay interest at the Ste mentioned in 


the unregistered Kabuliat executed by the former tenant, whose jote he purchased 
in execution sale for arrears of rent. | 


Esa 


Appeal by the Defendants. 
Suit for rent. MEN 


$ Messrs. Hemendra Chandra Sen and Sitendra Bi. Sen for 
the Appellants, 


Messrs. Girija Prosanna Sanyal, Indu Prokas Chatterji and 
Bijali Bhusan Sanyal for the Respondents. 


The following judgments were delivered: 


Mukerji J. :—This appeal has arisen out of a suit for rent. 

Hey The defendants No. 2, 3 and 4 are the appellants. Rent was claimed 
in the suit for the years 1327 to 1330 B. S. and the whole contro- 

versy in this appeal is with regard to the interest that has been 


* Appeal from Appellate Decree No. 1424 of. 1927, against the decree of Babu, 

Srish Chandra Roy, Officiating Subordinate Judge of Rangpur, dated the 2and 

N January, 1927, affirming that of Babu Khitipati Nath Mitra, Munsiff, and Court, 
at Gaibandha, dated the rst June, 1925, . 
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awarded by the Courts below. The said Courts have decreed in- 
terest at the rate of six per cent per mensem which was the rate 
agreed to te paid and mentioned i in an kili Kabuliat daka 
1861. E 
“The defendants challenge the validity of the daii passed By 
the Courts below as regards interest upontwo grounds, The first 
contention that has been advanced on behalf of the appellants ‘is 
to the effect that the decree as to interest should be set aside, 
inasmuch as, by feason of the amendment of section 178 of the 
Bengal Tenancy Act introduced by Act IV of 1928, the plaintiff 
isno longer entitled to recover interest at anything more than 
that allowed by section 67 of the Act. Itis conceded that, at the 
date on which the suit was instituted, there was nothing in the 
Act. which would stand in the way of the plaintiff recover- 
ing interest at the Kabuliat rate and it is further conceded that, 
even at the date when the decree of the lower appellate Court was 
passed, the law would not disentitle him to recover interest at that 
rate. The decree, therefore, according to the appellant’s conten- 
tion, was a good‘ and valid decree quite in accordance with law as 
it was at the date when it was passed, but itis said that by ‘reason 
. of the subsequent amendment introduced by Act‘IV òf 1928, the 
decree has become bad: This is a contention which I am not 
. prepared to accept as well-founded. The change made in. ‘the, law 
-by Act IV of 1928 is’ to the effect that; while under the law’ as. it 
stood before the amendnient.it was provided: that nothing in. any 
contract made between a landlord and a -tenant after the passing 
| of fhe Act should affect thé provisions of section 67 relating’to 
interest payable on arrears of. rent, by. the. amending act it.was 
-provided that nothing in. any<contract.-between a landlord anda 
tenant made before or after the passing of that Act should. affect 
the provisions of Section 67 relating to interest payable on arrears 
of rent. Itis contended that this amendment should have retros- 
pertive effect. I do not find any word either in Section 178 or 
anywhere else in ‘the’ amending Act which gives this amendment 
a retrospective operation; and, so long as it cannot be said that the 
decree was not in accordance with the law as it stood at the date 
when it was passed, the appellants, in my opinion, are not entitled 
to succeed in the present appeal so far as this contention is con- 
cerned. >... 
The next ground upon which the decree as regards interest is 
challenged is to the effect that, as the defendants in the present 
case are auction-purchasers in Tespect of the tenancy and inasmych 
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as the terms of the Kabuliat and the rate of interest specified therein 


were not mentionel in the sile proclamation, they had no know- 
leige as regards the rate of interest and that, therefore, such a 
heavy rate of interest which is not one of the ordinary incidents 
of the tenancy is not a rate of interest which the defendants should 
be held liable to pay on the arrears. Now, there is some conflict 
of jjudicial opinion on the question as to whether in a case in 
which the defendants who are purchasers of a tenancy at an auction 
gale are or are not liable to pay the high rate of interest stipulated 
for in the Kabuliat when, in point of fact, the same was not brought 
to their notice either by the sale proclamation or in some other 
way. But in the present case, the finding of the learned Subordi- 
nate Judge, as I read it, amounts to this that the defendants or 
their predecessors purchase] the jama under certain Kobalas.. 
They thus acquired the tenancy but they failed to obtain recogni- 
tion from the landlord anJ, therefore, they purchasel the tenancy 
again at the auction sale. This being the position, the case comes 
directly within the purview of these rulings in which it has been 
held that, in the case of a private transfer, the transferee can and 
should call for the title deed of the vendor and, if there is a lease 
providing for interest at a high rate, the purchaser shall be taken 
to have become aware of such a contract and, in the circumstances 
he must be taken to have had full knowledge of the terms of the | 
lease and he cannot complain that the rate of interest is exorbitant. 
It is true that, in the present case, the defendants subsequently 
made an aucticn-purchase of the tenancy. That, however, cannot 
alter their liability, In point of fact, they had come in, as it has 


been found by the learned Subordinate Judge that they did under |". 


a private purchase from the’ previous tenants, This contention 
also, in my opinion, has no substance. 

The appeal accordingly, in my opinion, fails and is dismissed 
with costs. 


Rankin, C. J. :—I agree. 


ATM, Appeal dismissed. 


Vor, LVI.| FRIVY COUNCIL, 
PRIVY COUNCIL. 


Present: Viscount Dunedin, Lord Tomlin, Lord Thankerton, 
Sir George Lowndes and Sir Dinshah Mulla. 


MOHINDER SINGH AND ANOTHER 
THE KING-EMPEROR. 


[PETITION FOR SPECIAL LEAVE TO APPEAL FROM THE HIGH 
Court, LAHORE. | 


Privy Council—Practice as to interference in criminal matlers ~Evidence Act, 
Sec, 30—Retracted confession-—Admission in evidence as against other 
persons tried jointly—Insufictency of evidence, not a ground for interference 
by the Privy Council. 


The Judicial Committee of the Privy Council does not sit as a Court of Crimi- 
nal Appeal. Their Lordships will interfere with a criminal sentence only where 
there has bzen something so irregular or so outrageous as to shock the very basis 
of justice. 

In re Abraham Mallory Dillett (1), followed. 


The petitioners contended that the Courts in India, on a wrong view of sec- 
tion 30 of thé Indian Evidence Act, admitted as substantive evidence against them 
the retracted confession of a co-accused tried jointly with them, and that, apart 
from such confession, there was an insufficiency of evidence to warrant their 
conviction : 

Held, rejecting their petition for special leave to appeal, that these were merely 
poiats for a Court of Criminal Appeal. 

_ The petitioners desired to obtain special eave to appeal from 
the judgment of the High Court, Lahore, dated the 7th December, 

_ 1931, which affirmed a judgment of the Sessions Judge of Feroze- 
pore, dated the 30th March 1931, convicting the rst petitioner of 
conspiracy to murder and murder and the 2nd petitioner of con- 
spiracy to murder and sentencing the rst petitioner to death and 
the and petitioner to transportation for life. 


The petitioners were put on trial jointly with one Jagir Singh 
and three others, The co-accused Jagir Singh retracted before the 
Committing Magistrate a confession previously made by him and 
which was duly recorded by the Additional District Magistrate 
under section 164, of the Criminal Procedure Code. In his çon- 
fession Jagir Singh gave particulars of bis meetings with the peti- 


(1) (1887) 12 App. Cas. 459. 
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tioners and of the inducement | offered to him by them to murder 
the deceased, and details regarding the murder. 


Both the Sessions Judge and the High Court treated the confes- 
sion of Jagir Singh as the principal evidence against all the accused, 
including the petitioners. They held that the confession was not 
rendered inadmissible by the subsequent retraction, following in 
this respect the ruling reported in Partap Singh v. The Crown (1). 
They further held that the confession was corroborated’ by indepen- 
dent and reliable evidence implicating the petitioners. 


Pritt, K C. and Sidney Smith for the Petitioners: The Indian 
Evidence Act, section 30, dil not justify the Courts in treating the 
retracted confession of Jagir Singh as Substantive evidence as against 
a present petitioners. The section merely says that the confession 

“ may be taken into consideration ” by the Court. Eliminating the 
confession there wis no other evidence to sustain the petitioners’ 
conviction. The Board will interfere-where there has been a viola- 
tion of natural justice : Vaithinatha Pilldi v. The King Emperor (2). 

Dunne, K. C. and Wailach for the Crown : l 

The following judgment was delivered by 


Viscount Dunedin :—Their Lordships have’ frequently stated 
that they do not sitasa Court of Criminal Appeal. For them to 
interfere with a criminal sentence there must be something so irre- 
gular or so outrageous as to shock the very basis of justice. Such 
an instance was found iñ Dies case, (3) which has always been 
held to be the leading authority on such matters, 

In the present case the ọnly real point is as to the meaning and 
effect of a section of. the Evidence Act. The petitioners contended 
that 4, wrong view had been taken of the matter, also that upona 


; Propet. reading of the section there was an insufficiency of evidence_ 


‘to “warfant the conviction. Those are merely pointe for a Court of 

“Criminal Appeal. f d 
Their Lordships will humbly advise His Majesty that the ee 

should be dismissed. 


H.S. L. Polak: Solicitors for Faon 
v`. India Office: Solicitor for Respondent. - 


Er X R DEE: Petition for special leave rejected, 


is (1925) L. L. R. 6 Lah. 415: k : 
ws (2) (1723) L L. R. 36 Mad. gor ; 18 C. L. J. 365. 
(3) (1887) 12 App. Cas. 459. 
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A Mr. Justice L. W. J. Costello and Mr. Justice R. E. Joch 


“IN THE MATTER OF HEM CHANDRA GANGULY, a 
_PLEADER* >. |. 2 


Unprofessional conduct—Legal Practitioners Act (XVIII of 1879), Sec. t4—~ 
Pleader acting in professional capacity— Proceeding in, Revenus Court = 
Irritation or disappotntment—Casting imputation on the honesty and 

_ integrity of the oficer of the Court—Defamation, charge of—~Compromise of 
the criminal case~Accused fo pay the cost of witness for the prosecution 
under the terms of compromise—Bill submitted to Court by the witness=> 
Accused contending against payment—Court deciding as to payment- 
Fudicial order. 


Section 14 of the Legal Practitioners Act is material even when any pleader 


is acting in his professional capacity on bebalf of his client ina proceeding i ina 
Revenue -Office. 


No amount of irritation or disappointment would be any justification for any 
legal practitioner’ casting imputations upon the honesty'and: integrity of oné of the 
officers of the Court before which he was appearing, `y- Ht ‘et 


A,a Peshkar, instituted a case in the Criminal Court against. B.. under séc- 
tiqn_500 of the Indian Penal Code. The case was compromised- and ps a part of 
that compromise B undertook to pay the expenses of C, a Tahsil Offjcer (Sub- 
Divisional Officer). and a witness for the prosecution on behalf of A, before. whom 
the offensive observation had been made by B, when acting asa pleader. After 
the termination of the proceeding C submitted a travelling allowance bill in which 
he claimed a sum of Rs. 40-1 anna. B, when asked to pay this amount, objected. 
Su ssequently through the intervention of the Sub-Divisfonal Officer, who dealt 
‘with the case under section soo Indian Penal Code, he agreed to pay a sum of 
-Rs, 27-3 annas in six monthly instalments. Thereupon the Sub-Divisional Officer 
made an order on the 6th February, 1932 in these terms: “ As B agrees. to pay 
the reduced amount of Rs. 27.3 annas in sic monthly instalments commencing 
‘from this month at Rs. 5 a month for five months and balance in the sixth 
‘month, A need not take any step now as the monéy will not be recovered from him, 
B will deposit the money with me every month, with necessary money order fee., ” 
C however did not agree to accept the sum of Rs. 27-3 annas in discharge of the 
bill for the sum of Rs. 40-1 anna and caused a letter to be sent to the Deputy 
-Commissioner, who thereupon noted on the letter a memorandum in these 
terms : 

“S.D.O. C has submitted this letter for my perusal. I agree that 
he should receive the travelling allowance to which he is entitled as a Govern- 
ment sérvant and that it should be paid in full by the 1 sth March 1992 without 

= fail. n 

* Reference No, 8 of 1933, made by the District Fike af Hiedel on, the 

: sand July, 1932. 
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Upon receipt of that memorandum, the Sub-Divisional Officer issued a notice 
on the a4th February, 1932, to pay Rs. 40-1 anna as travelling allowance to C by 
1sth March 1932 without fail, in full : 


Held, that the real and effective order with regard to the payment of the 
travelling allowance to C was the order dated the 6th February, 1932 by the Sub- 
Divisional Officer. The Sub-Divisional Officer ought not to have treated the 
memorandum made by the Deputy Commissioner, as if it was something in the 
nature of an order which he, as a judicial officer, could properly take notice of. 


Reference under section 14 of the Legal Practitioners Act, 
The material facts appear from the judgment. 


Messrs. Amulya Chandra Chatterjee, Prokas Chandra Pakrashi 
and Biswanath Naskar for the Fleader. 
No one for the Crown. 


The following orders were passed : 


Costello, J. :—This matter comes before us on a reference by 
the District Judge of Jalpaiguri, under séction r4 of the Legal Practi- 
tioners Act of 1879. ia 

It appears that one Hem Chandra Ganguly who is a pleader 
practising at Alipurduar, while acting on behalf of a man named 
Bhojai Christian of that place in connection with an application for 
remission of what is described as a jofedavi donation, made a state- 
ment in the presence of the Tahasil Officer of Alipurduar who was 
dealing with the matter as it appears in a judicial or a guasi judicial 
capacity, asa Revenue Officer, which statement was to the effect 
that if Rs. 5 had been paid to the Peshkar of the Tahasil Office, 
the remission would have been granted. The Peshkar concerned 
not unnaturally took exception to that remark and construed it as 
indeed it might well have been, an imputation against his honesty 
and integrity in the execution of his office. The Peshkar instituted 
a case in the Criminal Court against Hem Chandra Ganguly under 
the provisions of section soo of the Indian Penal Code, which is 
the section dealing with defamation as a criminal offence. It 
appears that the complainant, the Peshkar and the accused in that 
criminal proceeding, that is to say, the pleader with whom we are 
now concerned, arrived at some kind of compromise on the basis of 
which the criminal proceeding terminated. Asa part of that com- 
promise Hem Chandra Ganguly expressed his regret for what he had 
said and he further undertook to pay the expenses of Babu Asoke 
Roy who was the Tahasil Officer before whom the offensive observa- 
tion had been made. He had been summoned asa witness for the 
prosecution in the criminal proceeding. The criminal proceeding 
terminated in*the manner as I have described on the 30th ` Novem- 


Vou. LVJ HiGH CouRt. 


à ; 
ber, 193t. On the sth January 1932 Babu Asoke Roy submitted 
a travelling allowance bill in which he claimed a sum of Rs. 40-1, 
but upon Hem Chandra Ganguli being asked to pay this amount he 
endorsed upon the bill a note in these terms:—“I think Sarat 
Babu, the Peshkar, ought to pay Asoke Babu’s expenses, if any, as it 
was to his interest that the case-was ‘compromised ; otherwise the 
result of the case would have been most serious against him. It 
was he who compromised the case.” It appears that the real terms 
of the compromise with regard to the question of this travelling 
allowance, were that Hem Chandra Ganguly would ‘pay to Babu 
Asoke Ruy his expenses if the latter insisted upon the payment, 
whether he was disposed either to forego it in entirety or in part. 
Subsequently through the intervention of the Sub-Divisional Officer 
-of Alipurduar Hem Chandra Ganguly agreed to pay to Babu Asoke 
-Roy a sum of Rs. 27-3.annas in six monthly instalments ; and there- 
upon the Sub-Divisional Officer made an order in these terms :— 
'“ As Hem Babu agrees to pay the reduced amount of Rs. 27-3 as. 
in six instalments commencing from this month at Rs. 5 a month for 
five months and balance in the sixth month, and as he writes that 
his remarks of the 18th January, 1932 do not arise, Sarat Babu 
need not take any steps now as the money will not be recovered 
from him, Hem Babu will deposit the money with me every month, 
with necessary money order fee.” That order was dated the 6th 
‘February 1932. We are of opinion that it must be taken that that 
“order was made by the Sub-Divisional Officer acting in a judicial 
capacity, inasmuch as he was the Magistrate who was dealing with 
the criminal case to which I have referred and who would have tried 
Hem Chandra Ganguly upon the charge under section soo of the 
- Indian Penal Code, had that case been proceeded with. The posi- 
tion therefore was that on the 6th February 1932 there was a definite 
order by a Court upon Hem Chandra Ganguly to pay the sum of 
“Rs, 27-3 annas. -~ : 
` The next thing that happened, however, was that the person who 
‘was entitled to the travelling allowance, Babu Asoke Roy, ‘did not 
agree to accept the sum of Rs. 27-3 annas in discharge of the bill 
which he had put forward which bill as I have already said was for 
the sum of Rs, 40-1 anna and it is clear that he—who was himself a 
‘Sub-Divisional Officer,—caused a letter to be sent to the Deputy 
Commissioner of’ Jalpaiguri in which he claimed the-full amount 
The Deputy Commissioner thereupon noted on the letter which he 
‘had received from Babu Asoke Roy a memorandum ‘in these 
‘terms — we i | . IN a 
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“S.D.O. Babu A, C, Roy has submitted this letter for my 
perusal. I agree that he should receive‘the travelling allowance 
to which he is entitled asa Government servant and that it should 
be paid in full by the 15th March 1932 without fail. It is obvious 
that Hem Babu requires firm handling. ” 


Upon receipt of that memorandum the Suk-Divisional Officer 
concerned made a note to this effect: “Inform Hem Babu and 
ask him to pay Rs, qo-r anna by the 15th March, 1932 without fail. ” 
The information was conveyed to Hem Chandra Ganguly in what is 
described, a notice on him to pay the amount, dated the 24th Febru- 
ary 1932. It is in these terms :— 

s To 

‘Babu Hem Chandra Ganguly, B. L., Pleader. 

As directed by the Deputy Commissioner you are informed that 
you will have to pay Rs. 40-1 anna as travelling allowance of Babu 
Asoke Chandra Roy in the case under section 5co of the Indian 
Penal Code against you by 15th March 1932 without fail, in full. I 


‘request you therefore to deposit the money with me, with eight 


annas as Money Order commission by that date positively.” 

Now, in passing, I would point out quite emphatically, that the 
question of the payment of this travelling allowance was entirely a 
matter to be dealt with by the Sub-Divisional Officer who had 
functioned as the Magistrate dealing with the case under section 500 
of the Indian Penal Code. It was essentially a matter to be dealt 
with by a judicial officer, as something incidental to judicial pro- 
ceedings and it was in no sense a matter with which any executive 
officer should have concerned himself as such. Therefore if the 
memorandum endorsed ona Ictter from Babu. Asoke Roy, dated 
the rgth February, 1932 by the Deputy Commissioner was intended 
to be anything in the nature of an ofder or eyen a direction to the 


‘Sub-Divisional Officer, on the question of the amount which should 


be paid by Hem Chandra Ganguly to Babu Asoke Roy oras to the 
conditions on which it should be paid, then in our view that was 
‘something which ought not to have been done. We are of opinion 
that the Sub-Divisional Officer ought not, in any event, to have 
treated the memorandum made by the Deputy Commissioner, as if 
it was something in the nature of an order which he, asa judicial 
officer, could properly take notice of. The Sub-Divisional Officer 
ought to have dealt with the matter solely upon the footing that he 


‘was a Magistrate in charge of the criminal case. Therefore we are 
“of opinion that the real and effective order with regard to the pay- 


ment of the tmvelling allowance to Babu Asoke Roy was the order 
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made by the Sub-Divisional Officer himself, in the first instance and 
dated the 6th February 932. That, in outline, is the substance of 
the case out of which the present proceedings before us arise. 

The conduct of Hem Chandra Ganguly in connection with 
this matter both as regards the observations which he made before 
the Tahasil Officer and in connection with, the payment or rather 
with the non-payment of the travelling allowance to Babu Asoke 
Roy, was called in question and was enquired by the District 
Judge of Jalpaiguri and four charges were laid against Hem Chandra 
Ganguly, The first was concerned with the allegation or imputa- 
tion which Hem Chandra Ganguly made against the Peshkar. 
The second had reference to the endorsement which he put on 
the travelling allowance Bill of Babu Asoke Roy to the effect 
that Sarat Babu ought to pay the expenses as it was to his interest 
that the criminal case was compromised. I have already quoted 
the remark in question. The third charge related to Hem Chandra 
Ganguly’s non-payment of the promised and indeed the ordered 
instalments of the amount due from him to Babu Asoke Roy 
under the terms of the compromise in connection with the travelling 
expenses. And the fourth charge was a general allegation that 
Hem Chandra Ganguly had procured the case, brought against 
him under Section 500 of the Indian Penal Code, to be compro- 
mised by means of false inducements and false promises. 

As regards the first charge, the learned District Judge said: 
“Hem Babu’s statement is that ‘the man Bhojai says he will have 
to send Rs. 5/- more, over and above the actual rent, as the Peshkar 
told him sọ. Asoke Babu who has been examined in these pro- 
ceedings states that after he had forwarded the petition for remission 
. tothe Sub-Divisional Officer with the remark that this was not a 
fit case for remission, Hem Babu came to him and said that the 
Peshkar of the Tahasil Office had something to do in the matter 
behind the scenes and also alleged in effect that the Peshkar was 
not -honest”. Then the learned Judge said: “In view of this 
evidence and as Hem Babu has not tried to show that Peshkar 
was in fact dishonest I find that the first charge was established”. 


With regard to the. second charge the District Judge says that ` 


it was about Hem Bibu’s “making some remarks on Asoke Babu’s 
Travelling allowance bill and that was proved by Hem Babu’s 
writing on the travelling allowance bill itself; and indeed of 
course there can be no question that in fact he did put the endor- 
sement on the travelling allowance bill as alleged in the second 
charge, . . ° 
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` p As to the third charge the District Judge says: “As regards 
the non-payment of the instalments promised it is not disputed, 
but the, pleader points out that after the order to pay Rs. 40/1/- 
was passed on .the 24th February 1932, his. undertaking.to pay 
Rs. 27/3/- in instalments became infructuous. It appears that it 
was.on the 6th February 1932 that Hem Babu promised to pay 
Rs. 27/3/- in six instalments, and it was on the 24th February 1932 
that the Sub-Divisional Officer passed the order that he should 
pay Rs. 40/1/- by the gth March 1932. This order-in effect 
cancels. the arrangement arrived at on the 6th February 1932 and 
therefore while Hem Babu may be properly blamed for non-com- 
pliance with. the order passed on the 24th February, 1932, no 


` fault can be found with him for non-compliance of the arrangment 


passed on the 6th February 1932”. I have already commented 
upon the propriety and indeed the validity of the order made by 
the Sub-Divisional Officer on the 6th February, 1932. But in 
fact that order was made for what it was worth and therefore 
there isa good deal to be said for the contention put forward by 
Hem Chandra Ganguly that in so far as he was in default, and 
clearly he was, it was the order of the 24th February 1932 which 
he had failed to comply with rather than the previous order of the 
6th February 1932 and therefore it would seem that the third 
charge was in effect framed upon a wrong basis. What Hem 
Chandra Ganguly was really guilty of, was failure to comply with 
the order of the 24th February 1932. At any rate, it may be 
properly said on his behalf that the original order had rightly or 
wrongly been superseded. 

Now there was a further allegation in the third sharps to which 
1 have already referred to the effect that Hem Chandra Ganguly 
had wilfully avoided in carrying out he promise and the fulfilment 
of the compromise. The learned District Judge found that as Hem 
Chandra Ganguly had not made any attempt to pay any part of the 
amount due by him. either Rs. 27/3/- or Rs. qo/r/-, that portion 
of the charge had been established. 


The last charge was to the effect that the pleader had accuse’ 


-the case against him to be compromised by false inducements and 


promises. The allegation was that at the time. the pleader gave 
the undertaking, he had in his own mind no intention whatever 
of so doing. The exact words on this point in the compromise, . 
are as follows: “If Mr. A. C. Roy charges his travelling expenses 
&c., I shall pay him, if he would. not remit same”. In those 
circumstances, it does seem, as the learned District Judge points 
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out in effect, that there was nothing to prevent Hem Chandra 
Ganguly. writing to Babu Asoke Roy and appealing either to his 
generosity or compassion and endeavouring to persuade him to 
accepte either- or less amount or nothing at all. Therefore, quite 
naturally, the learned District Judge came to the conclusion that 
the fourth charge had not been established. We are therefore not 
concerned with that charge any further. 


Looking at the matter as a whole, it seems to us that the 
question really resolves itself into this: as to what view we ought 
to take concerning this pleader’s conduct in making the observa- 
tions as he did and the implied ‘insinuation against the character 
of the Tahasil officer’s Peshkar. We are of opinion that it cannot 
be argued that this pleader was doing otherwise than in acting 
in his professional capacity, when he appeared on behalf of Bhojai 
Christian before the Tahasil Officer in Alipurduar. Therefore 
we have to ask ourselves whether we ought to come to the opinion 
that he has brought himself ‘within the terms of Section r4 of the 
Legal Practitioners Act read with Section 13, Clauses (b) and (f) 
of that Act; in other words, whether he was guilty of grossly 
. improper conduct in the discharge of his professional duties. 
Section 14 is material even when any pleader is acting in his 
professional capacity on behalf of his client in a proceeding in a 
Revenue Office. Therefore there can be no question whatever 
that this pleader at the time when he made the remarks about 
the Peshkar, was acting professionally and: therefore if he was 
guilty of any grossly unprofessional or improper conduct, he would 
bring himself within the disciplinary jurisdiction of this Court. 

We are inclined to take a lenient view in this case, however 
having regard to the fact that the aggrieved Peshkar thought fit 
to seek his own remedy for the insult whlch had been put 
upon him and for the injury which he suffered, by taking 
proceedings in a criminal Court for defamation. The Peshkar 
chose to compromise those proceedings accepting the apology 
“ which was offered to him by the pleader concerned. At the same 
time, however, we should not be doing our duty if we do not con- 
demn in the strongest possible manner the action of the pleader 
in making an observation of the kind complained of. No doubt 
it was made in the heat of the moment and possibly when the 
pleader was irritated at having failed to secure what he was seeking 
on behalf of his client. At the same time no amount of irritation 
or disappointment would be any justification for any legal practi- 
tioner casting imputations upon the honesty and,integrity of ono 
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of the offigers of the Court before which he was appearing. ‘Had 

1932. . the observatiun been made actually when, the proceedings before 

In the tc of the Tahasil Officer were taking place, ke might’ have dealt with 
jo ag the matter on the footing that it was a gross contempt of,Court. - 

~— In this case so far as the actual hearing before the Tahasil Officer 

Costella, 7. was concerned that had'been concluded. i 

Mr. Chatterjee on behalf of the pleader Hem Chandra Ganguly ` 
has very ably and forcibly syd all that could be.said in extenuation 
of the offence which the pleader committed and has in effect apolo- 
gized once more on behalf of his client: 

In all the circumstances of this case, we are disposed to accept 
that apology, believing that this pleader will take notice of what 

' “1 have said with regard to the impropriety of his conduct and that 
he will take good care to avoid any recurrence of an offence of a 
like nature. 

As regards the other charges all of which in one way or other, 
were concerned with the payment of the travelling allowance, we 
are of opinion for the reasons which I have given as to the validity 
of the order of the 24th February 1932, that Hem Chandra Ganguly 
must obey the order of the Sul-Divisional Officer made on the 6th >: 
February 1932, and pay to Babu Asoke Roy the sum of Rs. 27/3- 
which was directed to be paid by him. 

No other order is necessary and the Reference is disposed oi. _ 
accordingly. : 

Jack, J :—I agree. | i 
A. T. M. _ Reference accepté ` A; 
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Abandonment—Transfer of non-transferable occupancy holding-~-Transferor 
taking underlease of agricultural land as also homestead land; see 
Possession, suit for ‘ 





taking underlease of portion of homestead land only; see Possession, 

suit for oe eee 

of holding, what constitutes ; see Possession, suit for os 

Abatement—Afpeal—Non-survival of cause of action——Fersonal—Adjudi- 
cation, personal one—Legal representative. 

A suit was instituted by D and R, in their personal right and also as 
Shebaits of a certain Deity, against their eldest brother B, the appellant, 
who was sued both in his personal right and as the other Shebait of the 
said Deity. The parties were governed by the Mitakshara law. The 
plaintiffs asked for declaration of title ‘and confirmation of possession in 





a two-thirds share in certain properties by right’of Survivorship. They - 
‘prayed that if it be found that the properties were subjéct toa charge 


for Debsheba the said charge might be declared. In the alternative, they 
prayed that - if the properties be found to be Deébutter, their rights as 
Shebaits be declared and they be put: in joint possession with the defen- 
dant and a scheme be framed for the performance of the Sheba. The 
Deity was not madea party to the suit. On reference to arbitration it 
was held inter alta that the properties were the absolute Deébutter pro» 
perties of the Deity ; that the defendant: had been duly installed by the 
previous Mohunt of the Deity and lie was the sole Mohunt of the endow- 
ment, validly appointed ;' that the plaintiffs” would get maintenance from 
the Debutter properties ; that J who was said to have been adopted by 
the defendant B would on no account be appointed Mòhunt, not even if 
he was nominated by the defendant and that provision for the main- 
tenance of J would have to be made by the deferidant out of the secular 


defendant. 

The award being: submitted, the defendant put in an. objection on the 
ground that some portions of it were beyond the scope of the reference 
and outside the subject matter-of.the suit. 

The Subordinate ‘Judge „overruled the objeotion except as regards the provi- 
sion relating to the maintenance of J. The Subordinate Judge observed 
in his judgment: “J is nota party to the suite, The arbitrators, there: 


Transfer of non-transferable occupancy. holding--Transferor - 


properties left by the late Mohunt, the father of the plaintiffs and the . 
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fore, had no authority to adjudicate his rights and any decision made 
behind bis back, is certainly not binding on him and cannot in any way 
affect his legal status or right. From that standpoint, any adjudication 
regarding his rights cannot but be outside the scope of reference and 
wholly beyond the jurisdiction of the suit,” ‘Against this decree the 
appeal and application in revision were filed in the High Court. Pending 
appeal, B died and J applied to be substituted as appellant in the place 
of B: 

Held, That B could not be substituted as appellant as] was nota legal 
representative of Bin so faras his rights as adopted son of B or as 
Mohunt or Shebait of the Deity, either by nomination or by right of ~ 
lineal primogeniture were concerned and as the adjudication was a 
‘personal one so far as B was concerned. Mohunt Barendra Krishna 
Adhikari v. Dwijendra Krishna Das Adhikary ia a “365 

Abetment—Section 62 A(t), Calcutta Folice Act (IV B. op of 1866), correct . 

’ interpretation of—Previous authorisation by the Commissioner, if 
necessarySection 109, Indian Penal Code (XLV of 1860)—Ilegal 
omission with reference to abetment, meaning of—~Abetment, elements 
to establish the charge of. . 

The correct interpretation of section 6aA (1) of the Calcutta Police Act, 
1866, is that any officer subordinate to the Commissioner of Police down 
toa Sub-Inspector may give the direction conltemplated+in the section . 
and for this purpose he need not be previously authorised. 

Where at a public meeting an unknown person committed an offence under 
section 62A (1) (e) of the Calcutta Police Act, 1866, by the blowing of a 
bugle and the evidence showed that the President of the meeting had not . 
arranged for the blowing of the bugle and that he had no knowledge 
that the bugle would be blown at intervals : ; 

Held, that there could be no conviction of the President ona carge of 
abetment under section 109 Indian. Penal Code. The words “illegal 
omission ” in connection with the definition of abetment baye reference 
to an intention of “aiding the doing of a thing” and it cannot be 
reasonably said that failure to request the blower of the bugle to desist 
would amount to an intentional aiding of the blowing of the bugle after 
it had been prohibited by the Police. Further, the failure of the Chair- 
man to request the person sounding the bugle, to desist could not amount 
to an “ illegal ’’ omission at all unless it could be shown that there was a 
legal duty on the Chairman to take action. l 

It is necessary that something more should be established than the mero 
fact that the Chairman of the meeting took no steps to prevent an 
objectionable and unlawful action on the part of some person or persons 
at the meeting. Jagadish Narayan Tewary v. The Emperor ... . 231 


Accretlons—Morigaged property—Transfer of Property Act (IV. of 1882), 
Sec. 63—Indian Trusts Act (II of 18832), Sec, go—Accretions ta:mort-.. 


gaged property., 
Section 6g of the Transter of Property Act cannot ‘be read as eitig the ~ 
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mortgagor to recover on redemption acquisitions made by the tities 

for-his own benefit in circumstances which do not bring him within 

* section go of the Indian Trusts Act. K. B. Seth Sorabjee v. Seth 
Dwarkadas Ranchhoddas ay sis 65 

Acquiescence on the part of guardian of the minor—Minor not bound— 
Evidence ; sas Minor vie ae 522 

Act of Court prejudices no man-~Application for execution—Decree wrongly 

dated by Court—Judgment-debtor misled by such mistake; see 
Execution tee see 185 
m XLV of 1860, Sec. 17 ice ane 157 
— XLV of 1860, Secs. 107, 109 . 231 
-— XLV of 1860, Secs. 292, 120B N ace 123 
— XLV of 1860, Sec. 294A i i 539 
— XLV of 1860, Sec. 420 oe 73 

~—— I of 1869, as amended by United Provinces Act (UI of 160), Bees . IQ, 
aa (10) ane ene 204 
~—— I of 1872, Sec. 13 tes on 369 
-— I of 1872, Sec, 32 Cls. (5) and (6) a 253 
— I of 1872, Secs. 65, 91 Š 413 
~— IX of 1872, Sec. 16(3) ase wee 55 
— IX of 1872, Sec. 135 e, ies 586 
—— X of 1873, Secs. 8, 9 gi si 77 
~~~ I of 1877, Sec. 27(b) : ae Se 330 
— I of 1877, Sec. 42 sxe ere 816 
— XVIII of 1879, Sec. 14 tea wah 595 
— II of 1882, Sec. 90 : ji Tye 65 
—— IV of 1882, Sec. 53 ‘i 446 
-— IV of 1882, Secs. 58, 105 i ads 187 
— IV of 188a, Sec. 63 65 
~—— IV of 1882, Secs. 106, 110, 116 ste 319 
-== IX of 1887, Sec. 25 ws a 77 
— VIII of 1885, Secs. 32, 52 f 279 
r— VIII of 1885, Sec. 153 see 145 
— VIII of 1885, Sec. 1534 ai 576 
— VII of 1885, Sec. 178 before amendment by Act IV of 1928 ... or 590 
~—— V of 1898, Secs. 133, 135, 138, 129A 7 249 
—— V of 1898, Secs. 215, 333, 366, 367, 454 a i 79 
~—— V of 1898, Sec. 307 ae 19 
+ mm— V of 1898, Sec. 342 Ken 583 
~—— V of 1898, Sec, 388 A 73 
—— V of 1908, Sec. 11 A 369 
-—— V of 1908, Sec. 17 a 36 
-—-— V of 1908, Ses. 47 iy 187 
—— V of 1908, Sec. 47 ; 520 
— V of 1908, Sec. 47 shea oA 576 


~— V of 1908, Sec, 47 


ta 


Act V of 1908, Sec. 64 cto Teyi ane 





—— V of 1908, Sec. 115 > u me gear NA Sy ae ghee 
~—— V of 1908, 0.9 R.9, O. 17 Rr-23 - Hi. OF Pa geod Coke mt ues 
— V of 1908, O0. 9R 13 ` p een ge iN sn as 

V of 1908, O, 21 Rr. 32(3), 89 : Kauss eee 
—— V of 1909, O. 21 Rr. 58, 100 . , A si 
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— V of 1908, O. a1 R. go 

— V of 1908, O.' at R. 92, O. 34 R. 6 
— V of 1908, O. 34 R. 4 

—— V of 1908, O. 34 Rr 5, 6, 15 

—— V of 1908, O. 41 Rr. 22, 33 


` —— V of 1908, O; 41 R. 27 | a 


—— IX of 1908, Secs. 5, 14, Sch. I. Art, 180 
—— IX of 1908, Sec. 1a(2) 

— ]X of 1908, Sch. I. Art. 89 

—— IK of 1908, Sch. I. Art. 132 

— IX of 1908, Sch. I. Art. 180 

—— IK of 1608, Sch. I. Art. 181 

—— IK of 1908, Sch. I. Art. 182 Expl. I 


—— XVI of 1908, Sec. 77 NE” 

—— V of 1920, Secs. 4, 55 CI. (c) i 

— V of 1920, Secs. 4, 75, 75(3) ‘ a 
— V of 1920, Sec. a1 : bee i i veh 


—— XXXIX of 1925, Secs. 124, 131 
—— IV of ro28,fif retrospective ; see Interest 


` «— XXIII of 1921, Sec. 23 


— VIIB, C, of 1868, Sec. 12 Cl, (3) a 

—— IV B.C. of 1876, Sec. 234 aw . 
—— II B. C. of 1882, Sec. 76(b) "a 

—— III B. C. of 1884, Secs, 261, 273(2) os 

—— If] B, C. of 1923, Sec. 364, Sch. XVI. R. a(b) ive 

Acts, series of, forming part of the same {ransactlon—Test : see Cheating 


Actus curiae neminem gravabit—Application for execution—Decree 
wrongly dated by Court-~Judgment-debtor misled by such mistake ; see 
Execution 


Additional rert for excess land—Area recorded in the last Cadastral Survey 


under Chap. X of the Bengal Tenancy Act Compromise by which rents 
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were fixed at a certain rate—No evidence to show excess land at the time i 


of adjustment or assessment of land ; see Enhancement vee wee 


Adjudication order, annulling of under section 22 of Presidency Towns 
Insolvency Act—Adjudication orders under Presidency Towns Insolvency 
Act and under Provincial Insolvency Act ; see Insolvency s 


—~« orders—~Proceedings under the later order, when have effect ; 





see Insolvency 


orders, priority of ; see Insolvency 
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—e ee orders of two Courts—Property, vesting of ; see Insolvency ... 
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Adjudication orders under Presidency Towns Insolvency Act and under 
Provincial Insolvency Act, effects of ; see Insolvency ve 
Administration suit—Annuity karged on property — Payment by judy. é 

° ment-debtor of arrears of annuity to Receiver appointed by the, Court — 
Remedy of annuitant against the property charged. ‘not affected by defal- 
cations of the, Receiver, 

The appellant, who was entitled under a will and Codicil to an annuity 
charged on ‘certain properties, brought a suit ‘for administration of the. 
testator's estate against the respondent, the ` ‘rediduary legatee, and 
obtained a ‘decree, - affirming the charge and appointing a Receiver. The 
respondént paid to the Receiver thé arrears of annuity due to the appel- 
lant, but the Receiver misappropriated thé same, and the appellant applied 
for execution of the detree by sale of the properties charged with the, 
payment of her anouity. - AS yy IE ~ 5 

Held: That the Receiver was not an agent of the appellant with authority 
to receive payment on ber behalf, - >, + *+- ` 

(2) That there was no order of the Court under which, ‘the arada paid 
or was authorized to pay the money to the Receiver. |, 

(3) That, under the circumstances, , the ap ppelfant was enkitied to recover the 
arrears of the annuity. by sale of the properties ‘charged; : 

Judgment of the Chief Court of Oudb (reported in 117 Indian Cases 748) . 
reversed, . Musammat Brij Indar Kuar v. Thakur Jal indar : 
Bahadur Singh | š ae aw 8 

Admission overlooked by the High Court—Presumption ; see Company o x ` 460 
Adoption by widow. in a joint family—Bombay ` School—-Consent of husband 
or of co-parceners unnecessary ; see Hindu Law | dee ave 542 
——-—— by, widow in a joint family in the “Mahratta_ country of the Bombay 
Presidency, aiter extinction of cO-parcenery, mot valid ; see Hindu Law . ` 542 
Adopted son, alleged, if can be substituted—Award giving adopted son of 
defendant maintenance—Maintenance disallowed as being beyond the ; 
scope of the reference on the objection of the defendant—Death of deten- 
dant pending appeal ; see Abatement i 
Adyocate-General and Public Prosecutor, ‘powers of i in the matter of witb- 
drawal of complaint ; see Prosecution, withdrawal ‘ot E Pai awit; 79 
Agent—Partner—Test—Receipt of a share . in, the ‘profits of a business— , ' 
Revocation of agent's authority— Withdrawal, of power to receive 
adoances—Pleading—Limitation Act (IX of 1908) Sch. I. Art. 89. 

‘The receipt by a person of a share in the profits of a business is prima facie 
evidence that he isa partner | i “the büsiiess. A ‘ts not a conclusive test of 
‘partnership. . l Mb ih 

An agreement | tê,sbare all profit ‘ana ail “loss i3 an agreement of partnership i ` 
even though the ‘word ‘partner’ or ‘partnership’ does not occur ‘in the 

ce agreement ; while even though some losses are to be shared in by’ the ° 
parties the agreement may show that a ‘partnership was not latended. aA: 
The test is whether ‘hot only was there a common business buta common © “>: 
interest of all the parties in it. Mb 

“When the division of work (such as in a pena concern the duty is, 


ae e ajusa na 
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Agent—(Contd.). 
devolved to one partner, to decide upon what contracts should be under- 
taken, or to enter into contracts in his own name, and to anotber to 
finance the enterprise and toa third to manage or carry out the work) is 
founded not merely on mutual consent given for the sake of mutual con- 
venience but is founded on an assertion of a right and to the exclusion of 
others, more cogent proof is necessary to hold that notwithstanding all 
~ this the intention was to create a partnership. 


Under Article 89 Sch. I of the Limitation Act, the refusal need not always 
be express and may be inferred from circumstances. A failure to comply 
with a definite demand may sometime amount to a refusal. 


Whatever may be the words nsed in the pleadings, the relationship between 
the parties is to be determined upon the real character of -the transaction 
between them. 

Every partner is an agent of the firm and his other partners fer the purposes 

` of the business of the partnership. 


The essential ingredients of the transaction between the parties were that 

- the business for loading and unloading wagons for the Indian Iron and 
Steel Company Limited was {o remain in the name of the plaintiff and so 
far at any rate as the Company was concerned, it was the plaintiff who 
would take the work under the contract fromthe Company, he would 
make over tha work for minagement to defendant, and the defendant 
would get 12 annas share out of the net profits as his remuneration, the 
plaintiff would get the remaining 4 annas thereof but would not be liable 
for the loss, if any. The plaintiff was not under any obligation to disclose 
the name of the defendant to the Company; the work was to stand in 
plaintiff's own name so far as the Company was concerned. There was 
nothing to suggest that the Company was going to hold anybody else 
liable for any loss that might be caused : 

Held, that the relationship between the parties was not that of partners but 
that of principal and agent, the test applied being that the common 
business was to be carried on by the defendant on behalf of the plaintiff 
so that the plaintiff could be regarded as the principal. 

That in the circumstances of the case the defendant was liable to render 
account to the plaintif. Munshi Abdul Latiff v. TA 
Chattoraj iwa 


Agreement of partne rship-—Agreement to share all profit and all loss—Word 
‘partner’ or ‘partnership’ not occuring in the agreement; see Agent 

Amending Ordinance, 1932, validity of—Recital not containing that 
emergency had arisen—Evidence as to existence of emergency, if to be 
* adduced ; see Security 

Ancestral immovable property, income of, if can be incorporated with 
impartible estate ; see Hindu Law 

impartible estate—Power of holder as to alienation : see Hindu 

Law oes ow 

impartible estate Separation, what constitutes ; see Hindu Law ... 
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| Paor, 
Ancestral impartible estate, holder of, if competent to incorporate as accretion 
to the estate other immovable property belonging to him ; see Hindu Law 92 
=g impartible estate, if liable to partition ; see Hindu Law ; 92 
impartible estate ceased to be joint family property for purpose of 
auccession—Intention, express or implied, on the part of the junior 
members of the family reversing their right of succession ; see Hindu 
Law ay wee 92 
Ancient documents, repeated assertions of title in, when evidence of what is 
there recited ; see Fishery oh ie 369 : 
m Inam grant of certain lands toa temple, extent of—Lass of original 
grant—Documentary evidence ; see Inam grant 341 


Annuitant, remedy of, against the property charged, if affected by defalca. 
tion of the Receiver—Payment by judgment-debtor of arrears of annuity 
to Receiver appointed by the Court ; see Administration suit ne 48 
, suit by, for administration agalnst the residuary legatee—Annui- 
tant obtained a decree, affirming the charge and appointing Receiver— 
Payment by judgment-debtor of arrears of annuity to Receiver who mis- 
appropriated the same—Application for execution of decree by sale of 
property charged with the payment of annuity ; see Administration suit ... 48 
applying for execution of decree by sale of property charged with 
the payment of annuity~-Decree obtained in a suit for administration, 
affirming the charge and appointing Receiver—Payment by judgment- 
debtor of arrears of.annuity to Receiver, who misappropriated the same ; 
see Administration suit is ies 48 


Appeal—Death of defendant—-Some portion of the award beyond the scope of 
reference—Objection of defendant allowed—Adoptod son’s right to main- 
tenance struck out from award—Adopted son, if can be substituted ; ses: 
Abatement 

Order dismissing the petition of a creditor to include certain persons 
as debtors—Provincial Insolvency Act, section 4 read with section 75 and 
Schedule I ; see Insolvency 

Preliminary decree-—Decree under O. 34 R.4 of the Code of Civil 
Procedure (Act V of 1908)—Final decree for sale—Decision embodying 
conclusions and directions under which the Commissioner to hold 
enquiry— Splitting up of mortgage lien. 

The lower Court held that the mortgage lien proportionate to the values of 
the jotes which came to be in the possession of thé mortgagee was dis- 
charged but remained attached to other jotes only proportionately to 
their values. A decree was passed in a form which directed an account 
to be taken of what would be due to the mortgagee. It ordered that in 
default of payment of the amount so due on a day within six months 
from the date of declaring in Court the amount so due, the mortgaged 
property or sufficlent part thereof be sold : 

Held, that an appeal lay from the decree as it was a preliminary decree for 
sale in accordance with rule 4, order 34 of the Code of Civil Procedure. 
In the circumstances of the case the mortgage lien was allowed to be split 

up. Asharam Agarwalla v. Umesh Chandra Bhowmik 
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Appeal, if lies—Suit tor rent valued less than Rs. so—Or der passed on appli- 
cation under 0.9 R. 13 of the Code of Civil Procedure ; see Ex parte 
decree 

, maintainability of —Civil Procedure Code, Sec. ese clinton toe 
delivery of possession by the decree-holder auction-purchaser ; see 

: Limitation ' j s 3. eed 

—— —, right of, depends upon what ; sse Smt, dismissal of 

to Privy Council, 1f competent ; see Consent decree 
Application—Execution—Decree wrongly dated by mistake of the Conri— 


Fudginent-debtor misled by such mistake—Application, if barred by = 


limitation. 

By mistake of the Court a decree was dated 16th February 1929 whereas 
the date of the decision was actually 11th February 1929. The decree- 
holder took certified copy of thal portion of the summons book which 
contained the formal decree and was therefore led to believe that the suit 
was decreed on the 16th February 1929. He therefore filed his applica- 
tion for execution on the 15th February 1932 : 

Held, that although the Court had no power to extend the time ot limita- 

< tion in such cases yet in the circumstances of the case in the interest of 


PAGE. 
144 


520 
12 
568, 


justice the decree ought to be regarded as having been passed on the :6th . - 


February 1929 on the principle actus curiæ neminem gravabit. The 
application for execution was accordingly held to be within time. Nalini 


Kanta Ray v. Kamaraddi es. 
for a decree for balance under O. 34 R. 6 of the Code of Civil 





Procedure—Right to apply under Sch. I. Art. 181 of the Limitation Act 


arises when the sale is confirmed under O, 31 R. 92 ot the Code of Civil 


Procedure ; see Limitation ` wil ote x 3 


Article, offending, how construed , sze Security 


Assessment of damages—Breach of cortract for sue of pee see pene 4 : 


measure of ane steals 
Attachment, order of, if valid—Immovable property claimed by wife of ' 
insolvent—Claim not denied by insc]ent—Dispute between creditor and 
insolvent as to ownership of property ; sre Insolvency 
Attempt or incitement to secure a change inthe form of Government, if 
offence ; see Security Sea 
Auctionspurchaserjof a tenancy, when bound by terms of lease providing 
for interest at a high rate ; see Interest 


Balance due on mortgage, recovery of—Right to apply under Sch. I. 


Art, 181 of the Limitation Act arises when the sale is confirmed under iat 


O. 21 R. 92 of the Code of Civil Procedure ; sze Limitation... 
Bengal Embankment Act, Sec. 76 Cl. (b)-—‘Existing embankment, 
meaning of—Notification under section 6 ; see Embankment... bay 
Bengal Land Revenue Sales Act of :868, Sec. 12—Encumbiance—Etman, | 
when a protected interest ; sea Revenue sale, wi 
of 1868, Sec. 19 Cl, (2}—Recognized ; 
“see Revenue sale. : yaé Ton 
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Bengal Municipal Act, Sec. 273(2)—Using a place as a kiln for making 
tiles—Publication under section 234 of Act IV B. C. of 1876; see Muni- 

cipal license ; : 3 si 583 

Bengal Tenancy Act, Sec. 32—Limit of enhancement on account of rise in 

price of staple food crops—Facts and circumstances to be considered ; see 

Enhancement we we ~- 279 
mamang Sec. 52—Additional rent for excess land—Area record- 
ed in the last Cadastral Survey under Chap. X—Compromise by which 
rents were fixed at a certain rate—No evidence to show excess land at the 

time of adjustment or assessment of land ; see Enhancement . 279 














, Sec. 153-—-Order passed on application ande 0. < 9 
R. 13 of the Code of Civil Procedure—Suit for rent valued less than 











Rs. 50; see Ex parte decree 145 
nt , Sec. 163—Order relating to the making of the Hii 

Order, if made in the suit ; see Ex parte decree 145 
ee , Sec. 153A, application under—Surety bond taken i in 


lieu of deposit—Order taking surety bond erroneous but not without 
jurisdiction ; see Jurisdiction : : Fu we 576 








zu, Sec. 178 before amendment—6 per cent per mensem. ' 
interest:—-Unregistered Kabuliat dated 1861—Decree for arrears of rent 








bearing interest at 6 per cent per mensem ; ste Interest oes 590 

Book, if obscene—Court, if can rely on its own judgment ; see Obscene book 123 

, if obscene—Reasons for publication ; see Obscene book .., be 123 

, obscene—Motive—Sentence ; see Obscene book ae EN 123 
Breach of contract for sale of goods—Assessment of damages ; see Damages, 

measure of 135 


- Burden of prdok A KN Ste for possession of agricultural land 
against’ the superior landlord—Transfer of non-transferable occupancy 
holding—-Transferor taking underlease of portion of homestead ; see 
Possession, suit for we 256 
of proof—Acquisition of fishery right under a valid ‘and effectual 














grant from the Crown—Continuous use and enjoyment ; ses Fishery .... 369 
— of proof—Contract not induced by undue influence, see Undue 

influence Gas ae 55 
— of proof—Tenancy ceasing ; see Possession, suit for oe ais 256 
~~ of proof on whom lies—Liability of directors for allowing decrees to 

become time-barred ; see Company as 460 





-= of proving that the words used did not come within the purview of 
section 4of theindian Press (Emergency Powers) Act as amended by 


section 63(d) of the Emergency Powers Ordinance 1992 ; see Security. ... 157 
Calcutta Municipal Act, Sec. 364—Discretion—Removal of structure ; see 

Encroachment fee . © 578 
—, See. 364, scope of--Emergency ; see ; Encroach. 

ment fee 578 


ee, Sch. XVE R, 2(b)—Corporation, if c can demand 





encroachment fee, when the road is not vested in the Corporation ; see 
Pos Encroachment fee Ao + Aids se 578 
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Calcutta Police Act, Sec. 62A (1)—Officer subordinate to the Commissioner 
of Police down to a Sub-Inspector, if can give direction-~Previoug authori- 
sation by the Commissioner of Police, if necessary ; sea Abetment ar 

Charge-holder, if can ask for and obtain a personal decree under O, 34 R. 6 
of tbe Code of Civil Procedure ; see Personal decree x or 

Charge, defective—Penal Code, Sec. 29a read with section 1208, offence 
under—Charge not containing the particular passage in the book— 
Objection not taken at the outset of the trial—Not prejudiced by omis- 
sion ; see Obscene book A 

Cheating —Forming part of the sime iranin =F ist-Preci plone 
Police oficer —Fine, payment by instalment —Criminal Procedure Code 
(Act V of 1898), Sec. 388. 

To determine whether or not a series of acts would form part of the same 
transaction the most important points to ba considered are whether there 
was a common purpose and design and continuity of action. 

Section 388 of the Criminal Procedure Code has no application to the case 
where the sentence is not a sentence of fine only. 

A fine cannot, except under section 388 of the Code of Criminal Procedure, 
be ordered to be realised by instalments, 

Although there might not have ben any words used to tell the complainant 
that the accused was the Police officer yet from the facts that the accused 
wore a khaki shirt and threatened to take the complainant to the Thana, 
it could be inferred that the accused gave the complainant to understand 
that he was a Police officer (which he was not) and that he had the 
authority to take him to the Thana (which authority he did not possess). 
Thus the accused’s action amounted toe deception. Ali Hussain v. 
King-Emperor sel is 

Chur land, newly formed-—Possession lies with whom ; see Title .. , 

lands constantly-going under water and reforming, if a new formation 

as being reformation in situ or contiguous accretion ; ses Title as 

lands constantly going under water and reforming—Claim on the ground 
of a new formation as being reformation i situ ora contiguous accre- 
tion—Pleadings, if to be construed strictly ; see Title an ar 

Circumstantial evidence—Proof of fraud and collusion ; see Revenue sale 

Civil Procedure Code, Sec 11—Subject matter, if to be identical—Issues 
to be identical ; see Fishery ae 

, Sec. 11-—Substantial effect of previous “decision i is to 
be considered ; see Fishery a 

——— atan ——, Sec. 17--Claim to succeed as owner andes a Will, if 
can be joined with a claim as trustee under a Waqf ; see Shiab Muham- 




















madans ies ee 
tt , Sec. 47—~Application for delivery of possession by 
the decree-holder auction-purchaser ; see Limitation te ive 


—— ——, Sec. 47—~Application for execution against surety—~ 
Application under Sec. 153A of the Bengal Tenancy Act, to set aside an 
exparte rent decree--Application admitted on a third person giving a 
surety bond—Application dismissed for non-prosecution ; gee Jurisdiction 

Ld 
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Civil Proveduré Code, Sec. `64—Transfer under an order of thé Court— 
Transfer made pursuant td a decree ' for partition based upon an award ; 
. Mortgage + ose 
, Sec. 64—~Transfer, if void as against the claim of 
the attaching 'ereditor—Transfer made porsuant toa decree for partition 
based upon an award—Award cated on a private agreement to refer ; see 
Mortgage bee 
ttt neem, Sec, 1315--Application for striking out of the plaint 
on the ground’ that no cause of action exists—Declaratory suit ~Plea of 
payment by the defendant ; see Revision va 


pa | 





, Sec. 115—Interlocutory proceeding in the sult— 
Striking off a party ; see Revision 


——, 0.9 R.9—Part heard suit—Delay of E phinti in 
coming to Court ; see Suit, dismissal of ` seine 


——, O. 17 Rr. 2, 3—Part heard suit—Delay of plaintif 
in coming to Conrt~Civil Procedure Code, O.9 R 9; see Suit, dis- 
missal of - 7 


—e 











——, O, 21 R. 32, proceeding under, nature of; see Sale 


fiat abt a O. 2DR. 32(3), sale under--Defendant not obeying 
the dae for restitution of conjugal rights—Sale, if can be set aside 
under O. a1 R, 89 ; see Sale f 


raman limanan, C), AIR, 56, application under, dismissed for default 
—Àpplication under O. a1 R. 100 of the Code of Civil Procedure, if 
maintainable ; see Jurisdiction 


, O.1a1 R. 89, applicable to sale held ider Ov at 








R. 3203), for disobeying the decree for restitution of conjugal rights ; see ` 


Sale 


——, O, 21 R. 90—Frand proved—Burden of proof as to 
establishing that the person injured by ‘his fraud and secing to recover 
property had clear and definite knowledge of those facts constituting 
fraud at a time too remote to allow him to make the application ; see Sale, 
setting aside of ` 








—— 








clamation—Fraud~Time for applying to set aside the sale; see Sale, 
setting aside of 


—, 0. 21 R.go—Material irregalarity or fraud in pub- 

lishing—Gross under valuation in the sale proclamation ; see Sale, ae 
` aside:of | : sea cone 
——, O. at R 100, antes under, if aula 











— 0. ‘ar R. 90—Gross. under valuation in the sale pro- _- 
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324 


570 


370 


570 


Application under O, a1 R. 58 of the Code of Civil Procedure dismissed ` - 


for default ; see Jurisdiction ogee 
warana tent maan O, 34 R, gapeli decree for. alekoa 


embodying conclusions and directions under which the Commissioner to . l 


hold enquiry ; see Appeal: 


vee au 
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Civit Procedure Code, O. 34 Rr. 5 and .6—Composite - decree—Forther . 
decres under R. 6, if and when necessary: ; see Personal decree E Reve 
— O. 94 R. —Chargerholder, if can obtain a Personal 
` ” decree ; see Personal decree - a on 
—, O. 34 R. 6, application jar a decree for balance one 
—Right to apply under Sch. I., Art, 181 of ‘the Limitation Act arises 
, - When the sale is confirmed under O. 21 R. 92 of the Code of Civil 
| Procedure ; see Limitation Re oh Soa: 
, 0. 41.R. 22—Decisions founded upon different rights 
; Or causes of action ; see Damages NET vies 
en, O, 41 R. aa—Respondent, nt can ask ihe appellate 














Court to adjudicate rights or causes of action which were decided against ` 


him by the primary Court, when he has filed no appeal or cies 
tion í- sea Damages - 





,O.4r R Kedar rine Opera ' to 
rebut such evidends, if to be given 3 see-Evidence - Sake ys . 
wn. Q: 41 R. 33, scope of; see Damages. ... Loves 





Claim ee reimbursement, when not obnoxious to the claim for price of work 7 


done under the original contract ; see Damages a ons 
to succeed as owner under a Will, if can be joined with a claim as 
trustee under a Waqf—Ci vil: Piocedure Code, Sec. 17; sre Shiah 





Muliammadans’ at 
“Classification as to: work done, depends on what ; see Damages, pee les 
Coal mining settlement, if lease ; see Personal decree ° tire -oum 
Cohabitation Marriage or concubinage—“ Jhora ” and “ ‘ Phoòl Mahadevi Ak 

see Minor X wae 


Collector, permission of, if and when necessary for repairs of sia ER 


see Embankment . on + ane 
Company—Loans by wives of directors at excessive bile F interest—Liabis ` 


lity of directors for negligently allowing decrees ko become time-barred— 
Admission overlooked by the High Court, 
A Company, being in urgent need of money, the necessary Saad was 
provided by borrowing from the wives of the directors, and the money was 
utilized for the Proper purposes of the company. Held, that the directors 
were not, liable to repay to the company the interest on the moneys thus 


borrowed, it not being shown that the rate of interest charged by the ` 


borrowers was, under the circumstances, excessive. 
In order to render directors of a company personally liable for allowing 
decrees to become time-barred, the onus is on the: company to establish 
(1) that the decretal amount could have been recovered from the judg- 
yrent-debtors and (2) that the failure to 4 this was due to the EON, Pre 
of the defendants-directors. 


Where an admission of liability was made before the trial Judge, but the. - 


judgment of the High Court proceeds on the hypothesis of no such 
admission having been made, it may be presumed that the admission was 
either disputed in the High Court or allowed to be withdrawn. In any” 
52 event, the Judicial Committee will not, in the absence of clear evidence, 


WORN eee o 
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EA me ). Ey a 
entertain: for-the: first time the suggestion that the admision was overe > 
«looked by the High Court. The Guntur Cotton, Jute and Paper, ; 

° Mills-Company Limited, Guntur v, Rao Bahar dur Pydah Vegka::. 

tachalapati < i 56 : 460 
~mmnn—; if Hable to interest--Company in urgent need of sane Noces 

sary finance provided by borrowing from the wives of the directors ; see 


Company vee en 
Complaint, withdrawal of—Powera of Advocate-General and Public Prose- 
cutor ; ses Prosecution, withdrawal of mi “99 


_ Computation of period of limitation prescribed foran appeal—Limitation 
Act, Sec. 12 2)—Appeal from Original Side—Exclusion of time required 
for the drawing up of the decree or a mage! not due to eee Le 
default ; see‘Limitation” | e 557 
Conduct, course of—Sufficlency of possession of Ëshery ; see Fishery < a 369 
ame if amounts to malice—Party toa sult making a statement:to Court. -17 2 
without reasonable and probable cause for obtaining a more drastic order 
against ‘his opponent than would otherwise be a, see Pamase 


suit for ik t ; l ag 
Consent decreé— Appeal to Privy Conte fot  ompelent— Remedy of. bia, ts 
aggrieved. p dene ual aes 


« No appeal lles to the Privy Couucil froma decree professedly made with - 
the consent -of the parties, and which did not, except so far as authorized -. - “° 
by consent,-émbody any’ judicial finding by the Court itself. ak, A 
*"Semble': The remedy of the party aggrieved bya consent’ decree is to: ~ 
have it set aside in substantive proceedings appropriate to tbat particular ` 
remedy. ,Maulvi Zahir-ul-Said Alvi- v. R, S. Seth Lachmi Ai 
Narayan” Se war 7 868" 


Consideration, unlawful—Money paid to the mortgagee’s “mistress partly in 7 

satisfaction of her decree and partly for the purpose of Preventing institu- 77 7 ” 
~- tion òf ciini proceedings against the mortgagor ; see Contract we Ah, 
Contract—Untanful consideration — Registration Act (XVI of 1908), =% 


Sec. 77—~Other claim, if can be joined with prayer for registration—Suit 
Jor registration, if ‘maintainable—Document tampered with—Actual 
3 money lent, if can be recovered—Evidence of existente of agrsement— ef: 
Evidence Act (1 of 41874), Sees, 25 9r—Secondary a -Nature g. ee) 
transaction. 4 


` Where in a suit for the registration of a mortgage bond or in the sitesi 
for a refund of ‘the money advanced, it was found by both Courts that the 
money was advanced by the plaintiff to the defendant in order to enable n 
the defendant to pay to the phaiintif’s mistress ‘partly in satisfaction of. l 
. her decree and partly for the purpose of preventing the institution . of X 
criminal proceedings, against him: T | 
Hela, that i in the circumstances and. “having Tegai to the Tact that. the h f 
plaintiff acted as Tadbirkar of his mistress throughout the proceedings in 
., the previous suit instituted by his mistress, the: object of the consideration ' | 
. 


t 
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Contract—( Contd Je 
for the bond was an unlawful one and as such the plaintiff was not, entitled 
to any. relief, 


“No other. claim can be jeuipled with the paya to enforce registration ofa. 


. document under section 77 of the Indian Registration Act. 
Where a document has admittedly been tampered with no suit for enfcrcing 
the registration of such document be, maintained, 


... Dubitante : Whether the actual money lent could be recovered under such - 


a document as money had and received to the plaintiff's use. 

‘Dubitante : Whether having regard to the provisions of sections 91 and 65 
of the Indian Evidence Act it would have been proper to allow any 
secondary evidence regarding the nature of the transaction. Probadha 
Goalini v. Banka Behari Mondat. ae Stave 

mee tO get aside—Onus—Contract Act, Sec. 16{3)—Contract not in- 
_ + duced by undue influence ; see Undue influence ms 
Contract Act, Sec, 16(3)—Contract not induced by undue jakên cs Birden 
of proof ; see Undue influence aT és 
, Sec.,135—Decree-holder. accepting DOH of decretal d 
„+ Surety for judgment-debtor—Judgment-debtor arrested in execution pro- 
ceeding and released on third person standing as surety ; see Surety tas 
Contract for sale of goods, breach of—Assessment of damages ; see Damages, 








measure of wo es ee, 
Conviction on a plea of guilty, if judgment ; see Prosecution, withdrawal of... 
Co-parceners, if partners—One member carrying on partnership business—. 


Co-parceners in a joint Hindu family ; sse Insolvency ae et 

in a joint Hindu family—One of the members carrying on part- ` 
nership business—Co-parceners, if partners ; see Insolvency .., Bic 
Corporation, if can demand encroachment fee—~—Road not vested in ‘the cor- 
TT” poration ; see Encroachment fee an 
Co-sharer—Participation of rents and profits of Jalkar for a long period— 
, Ouster ; see Fishery iü tte 


Co-sharers—Revenue paying estate divided into separate accounts—Ono of 
the shares sold through the chickenery of a sharer of the other part— 
Share purchased by the sharer of the other part by private sale from the 


auction-purchaser ; see Revenue sale 1 w, 


Court, act of, prejudices no man—Application for execution—Decres wrongly 
dated ‘by Court—Judgment-debtor misled ‘by such mistake ; see Exe- 


cution ous a 
=, if can order a case to be continued as a pauper suit after its institution 
as ordinary suit ; see Partition suit eee sie 


mem, if to impose any further requirements—Local Government carried ont - 


the diréctions of the Indian fresi etgay Powers) Act, 1931 ; see 


Security ` ~~ ans te 
Criminal Procedure Code, Sec. 139A, enquiry under, finished—Procedure 
to be followed ; see Election vis 








, Sec. 307—High Court, duty of+-Perverse view— 
Judge’s and Jury's views—Judge's verdict ;-see Jury, verdict of wees 
e 
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Criminal Procedure Code, Sec. 342, failure to comply with the provisions - 


of, erect of ; see Municipal license 
, Sec 366 speaks of ‘aie on trial ; ; see Prose- 





cution, withdrawal of 
——, Sec: 267 speaks of what every janganan on trial 
should contain ; see Prosecution, withdrawal of bse ave 
a ee ee, See 388, applicability of —Sentence of imprison- 
ment and fine ; see Cheating is a 
, Sec. 494—'Cases tried by jury’ ; see Prosecution, 
withdrawal of sey sa 
— ten a, Ser, 494—Sessions Judge, if competent to do 
what in effect is the quashing of commitment ; see Prosecution, with- 
drawal of - 4 oe an 
ee, Sec. 494 Cl, (1)—Accused committed to 
Sessions and trial beforea jury has actually begun ; see Prosecution, 
withdrawal of ` eee coe 
Seca y Sec. 494 Cl. (2}—Accused committed to sessions 
but jury trial has not begun—Withdrawal permitted until es is 
pronounced ; see Prosecntion; withdrawal of o 


— 











aman 




















ema aranana , Sec. 494, if limited the materials on which action 
may be taken to matters appearing on the record only ; see Prosecution, 
- withdrawal of 





= eman, Sec. 494, if tobe read with sectia 215 or 
section 333 ; see Prosecution, withdrawal of sa a 

cir om a ee, Sec. 404, scope of; see Prosecution, with- 
drawal of 

Damages~-Suit for price of work done—Plaintiff’s evidence not reliable 
Defendant's work not properly done—Relevant papers in connection 
with .measurement not produced—Classification—Court, if can 
enquite—Compensation for loss incurred and claim for price of work 
done-—Rights or causes of action decided against the respondent—No 
cross-objection—Civil Procedure Code (Act V of 1908), O. 41 R. 22— 
Civil. Procedure Code, O; 41 R. 53, applicability of. 

The rule that it is for the plaintiff to prove his claim and if the evidence he 
has called for the purpose is not reliable he can get nothing beyond what 
the defendant has admitted, is not applicable to a case where . the defen- 
dant’s measurements as to earthwork were not properly made and the 
defendant has not been able to produce all relevant materials in connec- 
tion with the measurements he made. 

Classification is a matter upon which expert opinion will seldom agree and 
depends largely upon the factor as to costs actually incurred by the 
contractor, and often a classification is altered in order to save a contrac- 
tor from being. hard hit. There is a good reason therefore why according 
to the contract. the District Engineer is to be the arbiter. Unless very 
strong grounds such as mala fides on his part are made out, the Court 
should not embark on an enquiry for the purposes of classification, even 
though its own idea as to classification may be different, 

e 
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Damages— (Contd). 

So long as the damages claimed are not regarded as damages far breach of 
the original contract, but may be treated as compensation for Joss incur- 
red by reason of the plaintiff having had to arrange forthe new work 
that was promised, his claim for reimbursement is not obnoxious to the 
claim for the price of the work done under the original contract. 

Under order 41 rule 22 of the Code of Civil Procedure it is not open to a 
respondent to have adjudicated by the appellate Court rights or causes 
of action which have been decided against him in the Court below and in 
respect of which he has filed no appeal or cross-objection. 

The rule that even though some particular item or items in an account may 


be found by the Court of appeal against the respondent and on that foot. | | 


ing the amount for which a decree has been granted by the lower Court 


may have to be enhanced, still the decree may be supported by showing, ime 
that in respect of some other the Court below made a mistake, does not 


apply to decisions founded upon different rights or causes of action. 


Though the terms of order 41 rule 23 of the Code of Crvil Procedure are i 


very wide, tbe rule should be cautiously applied and only in cases where 
but for recourse to it the ends of justice would be defeated. Gopal Ukera 


v. The Bengal Nagpur Railway Co. Ltd. 1 amie herr 


, assessment of, against the seller for breach of ee for the sale 

and delivery of goods ; ses Damages, measure of abe Stee 

m, measure of-—Contract for sale of goods, breach o aira of 
damages recoverable. < 


In assessing damages against the seller for breach of contract for the sale.. 


and delivery of goods, if there was an available market for the goods at 
the date of breach, the damages must be based on the difference between 


that market price and the contract price. Erroll Mackay v. Maha- . 


rajadhiraj Kameswar Singh NA ase 








a 
and probable cause—Illegal process—Flaintif’, if to prove order wholly 
wrong or without jurisdiction—Issue. of warrant. of arrest without 
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suit for-Malice, what amounts to—Statement without reasonable , 


notice—Practice of Court—Flaintiff, ifto prove that proceedings in tho.. . 


Court terminated in his favour. 
When a party to a sult makes a statement to the Court without reasonable 


and probable cause for the purpose of obtaining a more drastic order, . 
against his opponent than would otherwise be passed, his conduct amounts: . . 


in law to malice. 
It is not necessary for a plaintiff who brings a suit for damages in respect ot 


an illegal process to show that the order of which he complains is in the . 
circumstances of the case wholly wrong or without jurisdiction . The | 
plaintiff satisfies the requirements of the law if be shows that it is the... 
invariable practice of the Court only to make an. order. issuing warrant of.. 
arrest without previously serving a notice on the judgment-debtor when . 


special circumstances are alleged and that the defendant has alleged such 
circumstances maliciously and without reasonable or probable cause. 


In the present case the suit does not fail by reason of the omission on, 


Vor. LVI.J INDEX OF CASES. 


Damages ~(Conid.) 
plaintiff's part to take steps with regard to the proceedings in Small 


Causes Court directing the issue of a body warrant. This is not a case - 


$ in which the proceedings are capable of terminating in the plaintiff's 
favour in the sense in which an acquittal in a criminal prosecution can be 
regarded as a termination in favour of the accused. Sudhangsu Sekhar 
Dey v. Harl Churn Ghose see 
, suit for, if fails—Omission on the plaintiff's part to take steps with 
regard to the proceedings in Small Causes Court directing the issue of a 
body warrant ; see Damages, suit for PA 
, suit for, in respect of illegal process —Plaintiff, what to proves- 
Issuing warrant of arrest without previously serving a notice ; see Dama- 
ges, suit for 





Debutter, founder of—Rules governing succession to the ofice of Shebait—. 


Restriction ; see Debutter property 
— private, different kinds of ; see Debutter property 
Debutters, two kinds of ; see Debutter property i 
Debutter property—Founder, if may lay down rules of succession to the 
ofice of Shebait, unknown or repugnant to Hindu Law—Ferson succeed- 
ing to Shebait, if a grantee or donee of property—Grantes or donee’s 
right to succeed to the office, if subject to the rule that a gift cannot be 
made toa person not in existence—Shebaitship, if property or mere 
office—Private and public Dalutter—Shebait, Ha a trustee in the English 

sense. | 

A Shebait’s position towards the Debutter property is not similar to that in 


England of a trustee towards the trust property ; itis only that certain l 


duties haye to`be performed by hım which are analogous to those of 
trustees. i 

Notwithstanding limitations on the rights of the Shebait over Debutter 
property and éven assuming that a Shebaitship to which no emolument is 
attached or to which no emolument arising out of land is attached is not 
Nibandha under the Hindu Law and so not immovable property under 
that law, the right of a Shebait is a kind of property in the sense in which 
property is understood in Hindu Law and not merely a right to an office, 
The rule in Tagore’s case applies to such an office. 


Religious endowments or Debutters are of two kinds, public and private. 
In a public endowment the dedication is for the use or benefit of the 
public. But when property is set apart for the worship of a family God 
in which the public are not interested, the endowment is a private one. 
Broadly speaking, there are three kinds of endowments that may be had 
in respect of a private Debutter: (A) Where the whole property and its 
income are directed to the Idol; (B) Where properties are dedicated to 
the Idol but a portion of the usufract is given to the beneficiaries includ- 
ing the Shebait and (C} Where the peculiar property is charged with the 
expenses of the worship of the Idol. The extent of the right which a 
Shebait enjoys in respect of each of these classes of endowment is different 
but the-nature of the right in respect of all these'olasves is fundamentally 
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Debutter Property—(Contd.) 
of the same character. In some cases the Shebait has a larger discretion 
than in others and in some cases again he has also a proprietary right to 
the usufruct or a part of it upon the very terms of the endowment which . 
he has not got in others, but in all such cases he has, assuch Shebait, 
certain rights of a limited character in the endowed property. It is not 
quite easy in all cases to determine within which of the three classes 
aforesaid the endowment falls, It,is not the words of the deed of endow- 
ment but rather its effect that one has to construe in trying to find out, 
to what extent the dedication is intended to bs complete or absolute, 
and no fixed rule can be laid down as applicable to the construction of 
endowment. ` 

Cases on the subject reviewed. s 

Notwithstanding a dedication in favour of an Idol of an entire estate a 
reservation of a portion of Lhe income of the endowed estate for the 
remuneration of the manager will not invalidate the endowment either as 
a whole or as to the extent of the income so reserved. 

There are two systems of law in force in India, both self-contained And both 
wholly independent of each other, and wholly independent of foreign and 
outside legal conceptions and it would be a serious inroad into their rights 
ifthe rules of Hindu and Mahomedan laws were to be construed with 
the light of legal conceptions borrowed from abroad, unless where they 
are absolutely, so to speak, part materia, ; 

The founder of a Hindu Debutter is competent to lay down roles to govern 
the succession to the office of Shebait, subject to the restriction that he 
cannot create any estate unknown or repugnant to Hindu Law. 

A person succeeding to the Shebait under such rules is a grantee or donee 
of property and his right to succeed to the office is subject to the rule 
that a gift cannot be made by a Hindu to a person not in existence at the 
time of the gift. 

Rules for the succession to the office of Shebait are rendered invalid by 
reason that they provide for the office to ba held by some one among 
the heirs of the founder to the exclusion of others in a succession differing 
from the line of Hindu inheritance. 


Srespati v. Krishna was not correctly decided in so far as it was in that 
case held that the rule laid down in Tagore case, prohibiting a Hindu 
creating a line of succession unknowa to Hindu law, does not apply to 
the appointment of a Shebait of a family Thakur, 


Pramatha v. Amar was correctly decided in so far as it was in that case 
held that as regards persons not in existénce in the founder's lifetime, a 
direction could not validly be given by the founder in his Will that the 
person senior in agé among the heirs of the first Shebait should succeed 
to the office of Shebait. 


A provision contained in the Will of a Hindu to the effect that the eldest 
male member of his family should bs the sole Shebait is in law ineffectual 
to entitle such amale member to the office, in view of the fact that he 
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Debutter Property—(Contd.). 
was not in existence until after the testator’s death, Monohar Mukhere 
e jee v Bhupendra Nath Mukherjee™ aia 
Declaratory suit, maintainability of—Claim to attached ETEA e by 
executing a security bond by the claimant—No interest in property 
afterwards ; see Suit, maintainability of ee a 
Decree, character of, if changed—Application under section 47 of the Code 
of Civil Procedre—Insufficiency of value stated in the sale proclamation 
by subsequent mortgagees ; see Personal decree ons oan 
———-—, composite, if valid—Decree under O, 34 Rr. 5 and6 of the Code of 
Civil Procedure ; see Personal decree a wee 
A consent— Appeal to Privy Council, if competent; see Consent 
decree 
= ———, cOnsent—Remedy of party aggrieved ; see Consent decres ve 
for arrears of rent bearing interest at the rate of 6 per cent per 
mensem according to the rate mentioned in an unregistered Kabuliat 
dated 1861 passed before the amendment of section ee of the Bengal 
Tenancy Act, if valid ; see Interest ss 
Decree-holder has no interest in property after the execution of security 
bond by the claimant in his suit brought under Rule 103 of the Rules of 
Practice of the Calcutta Small Causes Court against the execution credi- 
tor for a declaration that the property was not liable to attachment ; see 
Suit, maintainability of š n ses 
Dedication, if complete or absolute ; see Debutter property 
Directors, liability of, for allowing decrees to become time barred ; see 
Company any 
————-— of a company, when personally lable for aiöving decrees to 
become time barred ; see Company a ia 
Directors’ liability to Company—Company in urgent need of money— 
Necessary finance provided by borrowing from the wives of the directors 
Interest on moneys borrowed ; see Company oct 
Discretion in the matter of enhancement of rent on the geodad of its being 
fair and equitable, if can b? exercised by first appellate Court; see 
Enhancement aes ov 
District Engineer, why appointed arbiter in the contract for work; see 
Damages us 
Easement—Prescription-—User of way—Immemortul user and lost pies 
Fleadings, construction of—Defective drawing of plaint—Facts suggest- 
ing that the claim is founded on immemorial user. 

The pleadings in India have to be ¥construed somewhat liberally notwith- 
standing the fact that lawyers in general in the Mofussi] now are more 
fully equipped than the average Mofussil lawyers of a halt a century or 
more ago. 

The defendant should not be given a further opportunity of meeting the 
case of immemorial user where the plaintiff alleged the user by himself 
and his ancestors of the land as pathway for forty or fifty years. 

Obiter: The question of immemorial user or lost grgnt must be pleaded in 
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Easement—(Contd ) 
every case before a person can bg given relief on that head. Kumar 


Manmatha Nath Mitter Bahadur v. Rakhal Chandra Mandal ... 

Ejectment—Trans/er of Property Act, (IV of 1882), Sections 106, 110, 116— 
Notice to quit—Validity Natas expiring with the end of a month of 
the tenancy. 

The defendant-tenant, under a lease for a term of four years commencing 
from the tst June 1921, held over as a monthly tenant upon the expiry of 
the lease, (by virtue of the provisions of section 116, as read with sec- 
tion 106, of the Transfer of Property Act), and under the terms of the 
latter section his tenancy was terminable thereafter by 15 days’ notice 
expiring with the end of a month of the tenancy. 

On the ist February 1928 the defendant gave notice to terminate the 
tenancy in these terms :—~ 

“ We hereby give you one month’s clear notice to take effect from to-day. 
By this you must understand that we shall hold possession of the above 
premises up to the last day of this month and would shift from here just 
on the 1st proximo ” ; 

Held, having regard to section 110 of the Act, that the notice to quit on the 
1st March 1928 was valid and effective. The lease of 1921 expired at 
midnight on the tst June 1925, and the notice expired, as required by 
section 106, with the end of a month of the tenancy, viz., the midnight 
on the 1st March 1928. 

To exclude the operation of the second clause of section 110 of the Transfer 
of Property Act, there must ba an express agreement to the contrary. 
Binoy Krishna Das v. Salsiccioni 

Election—Criminal Procedure Code, (Act V of 1893) Sees. 133, 135; 198, 
139A—~Election of the petitioner to have the matter tried by ajury— 
Civil sutt, if ousts the jurisdiction of the Magistrate. 

It is open to a person, against whom an order under Section 133 Criminal 

Procedure Code has ben made absolute, to elect to have the matter tried 
~ bya jury after the Magistrate has finished the enquiry under Section 199A 
of the Criminal Procedure Code. . 

The fact that a civil suit has been instituted, does not oust the jurisdiction 
of the Magistrate to proceed under Section 138 Criminal Procedure Code. 
‘Shami Tricumdas Bhatia v, Ram Moye 

Embankment—Sengal Embankment Act (II B. C. eee Sec. 76(6)— 
‘Addition to existing embankment’, meaning of--Repair— Permission 
of Collector. 

An ‘existing embankment’ in clause (b) of section 76 of the Bengal Embank- 
ment Act, 1882, means an embankment existing when the addition is 
‘made and not the embankment as it existed at the date of the notification 
under section 6. 

‘The permission of the Collsctor is necessary even for repairs if the repairs 
involve addition to the embankment in the state that it is in when these 
tepairs begin, Hatu Naik v. The Emperor 
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Embankment, repair of—Col!ector’s permission, if and when necessary ; see 
Embankment , “ee we 
Emergency, state of, if to be called upon to prove affirmatively ; see 
* Security 
Encroachment fee--Caleutiz Municipal Act (IH B.C of TA Sec. 364, 
scope of—Discretion of the Magistrate—Road not vested in the Corpora- 
tion—Vaelidity of demand of encroachment fees, 

It cannot be said that it is only in cases of emergency where there is danger 
to the public that Section 364 of the Calcutta Municipal Act should be 
used. 

There is a discretion with the Magistrate under Section 364 of the Calculta 
Municipal Act, the wording of the s2ction bing that such Magistrate 
‘may make an order directing the removal of the structure’. 

Under Schedule XVI, rule a(b) of the Calcutta Municipal Act, the Corpora- 
tion is not entitled to demand encroachment fees where the road has not 
beeo vested in the Corporation. J.N. Silas v. The Corporation of 
Calcutta . aT 

, if can be demanded by Corporstion—Road n not vested in 





the Corporation ; see Encroachment fee we 
Endowment, deed of, construction of, rule of ; see Debutter apet 
, if valid~Reservation of a portion of incom: of endowed estate 
for the remuneration of the manager ; see Debutter property 
English mortgage—Interest in estate ; see Personal decree ode aay 
mortgage, if transfer of entire interest of mortgagor to mortgagee ; see 








Personal decree TA 
mortgagee, if liable for the royalties due under the EEE een 
by mortgagor to pay royalty during mortgage ; see Personal decree 
Enhancement —Additional rent for excess land—Measurement of land com- 
prised in the tenancy-—Bengal Tenancy Act (VII of 1885), Sec. 52—~ 
Landlord to base his claim on some measurement—Bengal Tenancy Act, 
Sec. 35—Discretion can be used by first Couré of appeal. 

A claim was made by the plaintiff in the suits for additional rent for excess 
area in the possession of the tenant-defendants in the suits, on the basis of 
areas recorded in the last Cadastral Survey under Chapter X of the 
Bengal Tenancy Act. The plaintiff asserted that in the year 1891, there 
was a compromise arrived at as between the landlord and the tenants by 
which rents were fixed at a certain rate per kani. 

No evidence was given by the plaintiff to show that there was any excess 
land, no attempt was made to prove that the tenants had got possession of 
any additional lands, and there was no actual measurement in the year 
1891 or thereabouts, when the last assessment or adjustment of rent was 


made: 
Held, that if the areas mentioned in the plaintiff's papers were not based on 


measurement and if the tenants never agreed that they would be liable to 


pay additional rent for the same land as the result of any future measure- 
mont, the plaintiff could not succeed in his claim for additional rent for 
excess lands as made in the suits, 
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Enhancement —(Contd.). 

The facts. and circumstances in each case have to bə taken into considera- 
tion in determining the limit of enhancem2nt on account of rise in price 
of staple food crop, so that it miy not bə unfair or inequitable to the 
parties concerned. 

The discretion in the mitter of enhancemant of rent on the ground of its 
being fair and equitable, can b2 exercised not only by the trial Court but 
‘it is open to the final Court of facts to usa its owa discretion, bised upon 
facts and circumstances of the casa before it. Raja “ee Kishora 
Acharya Chowdhury v. Kamaruddin 

, limit of, on account of risa in price of staple food c crops —Facts 
and circumstances to be considered ; see Enhancement. i 
Estoppel—Person having no title at all went into possession as a limited 
owner under an invalid Will -Title of remainderman, if he can dispute ; 
see Shiah Muhammadans 
Etman, when binding on Government ; see Revenue sale Aa 
— or under-tenure under a talukdar—Settlement officer—~Binding effect 
on Government ; see Revenue sale 
Etmandar, rights of, as against talukdar ; see Revenue sale 
Evidence—Acquiescence on the part of guardian of the minor ; see Minor 
—— Civil Procedure Code (Act V of 1908), O. 41, R. 27 ~Additional 
evidence—Reasons for its admission—Opporiunity to rebut such evi- 
dence, tf to be given. : 
Under Order 41, Rule 27, Civil Procedure Code wherever additional evi- 
-dence is allowed to bə produced by an appellate Court, the Court shall 
record the reason for its admission but there is no provision in the Code 
that the Court mast give an opportunity to the plaintiff to rebut the evi- 
dence thus admitted. Mahammad Wazir v. Shaik Majid fe 
—— Horoscope, aimissibility of—Astrologer, dead—Special means of 
knowledge—TIndian Evidence Act (I of 1872), Sec. 32 Cl. (5). 

Where the age of a peison was sought to bz proved by mans of a horos- 
cope prepared by an astrologer who was admittedly dead and whose band- 
writing was proved by a near relation of his and who it was held had 
special means of knowledge of the birth : 

Held, that in the circumstances the horoscope was admissible under 
section 32 clause (5) of the Indian Evidence Act and not under section 32 
clause (6) of the said Act. Srimati Nirmafanalini Davi v. Srimati 
Kamalabala Dasi 

Evidence Act, Sec. 13—Transaction—Purchase at a revenue silo—Jodgmènt 
not inter partes ; ses Fishery see 

— Sec. 32(3)—-Horoscope, admissibility of ; see Evidence San 

——~ — Secs. 65, 91—Secondary evidence regarding the nature of the 
transaction ; see Contract eve 

—~-—~ —— of title--Repeated assertions in ancient documents ~-Actual pass 
sion in conformity therewith ; see Fishery 

Exclusive fishery, title to, in a tidal navigable river, how established ; ; see 


Fishery - vie ine 
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Execution, application for—Limitation—Decree wrongly dated by Court — 
Judgment-debtor misled by mistake ; ses Execution A 185 
Exparte decreo—Suit for rent valued at less than Rs. so—Application 

* under O. 9, R. 13, Civil Procedure Code, (Act V of 1908) Order passed 
upon such application, tf appealable. 

Avsuit for recovery of rent valued at less than rupees fifty was decreed 
exparte and thereafler an application was made under Order IX, tule 13 
Civil Procedure Code for setting aside of that decree which was rejected. 
On appeal the order of the Munsiff was set aside. In the present revision 
case an objection was taken that the Appellate Court had no jurisdiction 
ty hear and determine the appeal from the order of the Munsiff in view 
of the provisions of Section 153 of the Bengal Tenancy Act. 

Held: that the order passed by the Munsiff on an application ‘under 
Order IX, rule 13 of the Civil Procedure-Code, isan order passed in the ` 
suit and as such an appeal was barred under section 153 Bengal Tenancy 
Act, i . 

Held, further, that any order relating to the making of the decree is an 
order made it the su't itself and therefore is fsubject’ to the provisions as 
regards appeal just as much asa decree itself. Bodiur Rahaman v. 
Mokram Ali 


4 145 
Ex parte decree for rent, effect of, as regards evidence ; see Fishery vis 369 
Fine, if and when can be realised by instalments ; see Cheating ane 73 


Fishery—Burden of proof—Grant—Title to exclusive fishery in tidal 
navigable river, how ‘ established —Presumplion—Fudgment not inter 
parts, admissibility of—Courss of conduct—Recitals in decument— 
Actu sl possession--Res jadicata—Civil Procedure Code (Act V of 1908), 
Sec. ri—Identity, if to be of sabject matter~Substantial efect of 
decision—-Renuel's map—Direction of village—Exparte reni decree— 
Evidinciary v.lu2—Partictpation of profits of Falkar by one of the 
co-sharers. 

The burden is on the person to show that the fishery has come to him 
under a valid and effectui! grant from the Crown which has been 
sustiined by the continuous use and enjoyment of himself and his 
predecessors. 

Title to an exclusive fishery in a tidal navigable river can be established by 
proving an express grant or by giving evidence that a grant though not 
capable of being produced will ba presumed. 

Jn a suit by A against the Collector on behalf of the Government, it was 
asserted by A that he had along with another purchased a Zemindary at 
a revenue sale and that position was accepted by the Court and A 
obtained a decree against the Government : 

Held, that the decision was admissible in evidence against a third person as 
to the question of purchase at a revenue sale, as evidence of a transaction 
within the maning of Section 13 of the Evidence Act. 

The course of conduct which the proprietor may be expected to follow 
with regard to his own interest must be taken into account in determining 
the sufficiency of possession of the fishery. 
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Fishery- Contd.). 
Repeated assertions of title in ancient documents being mere recitals are no 
evidence of what is there recited though actual possession in’ conformity 
therewith would constitute a prima facte title, . 
In order to sustain the plea of res judicata the judgment has to be read in 
the light of the pleadings. 
The rule of res fudicataas embodied in Section 11 of the Code of Civil 
Procedure, 1908, does not depend upon the ens? of the subject matter 
but it depends on the identity of the issues. 
In order to consider whether a previous decision is res judicata or not, 
the substantial effect of what has been decided in the case has to be 
considered. 
Rennel’s map indicated correctly the course of rivers but it cannot be 
regarded as giving correctly the direction of villages for the method 
adopted for ascertaining village was by an extremely unscientific method, 
The weight to ba attached to an exparte decree for rent is very small if it 
is not shown that the decree was executed and rent realised. 
Mere participation of the rent and profits of Jalkar without more by one of 
the co-sharers even for a long period of time is not sufficient to constitute 
ouster, Nani Lal Roy v. Prohlad Chandra Kalbarta ... o- 369 
, possession of, if sufficient—Course of conduct ; see Fishery aus 369 
Fraud and collusion, if can ba proved by direct evidence—Circumstances ; see 
Revenue sale sa w 311 
and collusion, proof ot—Circumstantial evidence ; sae Revenue sale... 311 
Government, meaning of, in Governmont established by law in British India ; 
see Security 157 
Government established by law in British India, enning of: see 
Security BH ais 157 
Grant, lost question of, should be pleaded ; see Easement sa a74 
High Court, power of, to revis: the consent, which the Sessions Judge has 
given under section 494 of the Code of Criminal Procedure ; see Pross- 
cution, withdrawal of s. see 79 
Hindu and Mahomedan laws, rules of, construction of—Legal conceptions 
borrowed from abroad ; see Debutter property si ace 468 


Hindu Law—Yoint undivided family—Ancestral imp.rtible estate-—~What 
constitutes separation—Rules of survivorship applicable to ancestral 
impartible estates —Incorporation of other properly with the impartible 
estate. ` 

Both in the case of an ordinary joint undivided Hindu family and in the 
case of an ancestral impartible estate, to constitute separation there must 
be a clear and unambiguous declaration by a member of his intention to 
separate himself from the family. The separation must be a complete 
separa:ion in worship, in food and in estate, and it is not sufficient to 
show a separation merely in food and worship. 

In order to establish that in a Hindu family governed by the Mitakshara an 
ancestral impartible estate has ceased to be joint family property for the 
purpose of succession, it is necessary to prove an intention, express or 
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Hindu Law—(Contd.) 
implied, on the part of the junior members of the family to renounce 
their right of succession to the impartible estate. 

In the case of an ancestral impas tible estate, there is from the very nature 
of the property no right of partition, and the holder has the power to 
alienate it inter vivos or by will. But for purposes of succession, the 
estate, though impartible, must be considered as co-parcenery property, 
and the rule of survivorship applicable to ancestral property applies. 


Held, accordingly, that ina joint family governed by the Mitakshara, on 
“the death intestate of the last holder of an ancestral impartible estate 
descendible by the rule of lineal primogeniture, the selection of a succes- 
sor was to be determined by survivorship, and that the senior member of 
the family took the estate by survivorship. 


It is competent to the holder of an ancestral impartible estate to incorporate 
as an accretion to the estate other immoveable property belonging to 
him. The property so incorporated is impressed with all the incidents 
which attach to an ancestral impartible estate, and therefore passes with 
the estate by survivorship. Whether any such property has in fact been 
incorporated with the impartible estate depends upon the intention of the 
holder. The crucial test is, did the holder add his other properties to 
the impartible estate with the intention of incorporating them with that 
estate? “But neither moveable property nor the income of an ancestral 
Impartible estate can be incorporated with the estate. 

Case-law reviewed. 


‘judgment of the High Court, Calcutta (42 C. L. F. 280) varied. Shiba 
Prasad Singh v Rani Prayag Kumari Debi- tse we 


(Bombay School )—Adoption by widow in a joint family—Consent 
of husband or of the co-parceners unnecessary—-Adoption after extinc- 
tion of co-parcenery, validity of. 


In the Maharatha country of the Bombay Presidency, where the authority 
of the Mayukha is predominant, a Hiridu widow may, though not 
expressly authorized by her husband, and whether he was at the time of 
his death separate or joint, adopta son to him without the consent of 
his kinsmen or the surviving co-parceners. 


The Ramnaad Case and Sri Raghunadha v. Sri Broso Kishore distins 
guished, being decisions under the Madras School of Hindu law, under 
which a widow who has not the express permission of her husband, can- 
not adopt a son to him without the consent of his kinsmen. 


Obiter: An adoption by the widow of a co-parcener, to be valid, ‘must be 
made during the subsistence of the co-parcenery. If she adopts after the 
extinction of the co-parcenery, i. e., after the death of the last surviving 
co-parcener, when the estate devolves by inheritance from him upon his 
heirs, the adoption is not valid. | 


Judgment of the High Court, Bombay reversed. Bhimabal Kom Jivane 
gouda Patil v. Gurunathagouda Khandappagouda Patil on 
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PAGE. 9 
Holding, original, if still subsists—Purchase of holding by landlord in execu- 
tion of his rent decree—-Subsequent letting outa portion of the land of 
the.original holding ; see Possession, suit for ase 256 
Horoscope, admissibility of--Evidence Act Sec. 3205) ; see Evidence V 253 
Ignorance of law—-Awardiag sentence—Accused not cognisant of the fact that 
the Irish Hospitais Sweepstake was an unauthorised lottery ; seeLottery 539 
Ilegal process—Plaintif, what to prove—Issuing warrant of arrest without 
previously serving a notice ; see Damages, suit for ba axe 29 
Immemorial user, claim founded on ; see Easement ea Be 274 
user, question of, should be pleaded ; see Easement... wie 274 
user of pathway for 40 or so years~Opportunity; see 
Easement Bas See 274 
Immovable property claimed by wife of insolvent—Claim not denied by 
insolvent—Dispute between creditor and insolvent as to ownership of pro- 
perty—Attachment; see Insolvency ; aes 307 
Impartibie estale—Succession—Rule of survivorship ; see Hindu ae aes . ga 
—— estate, ancestral~Family governed by Mitakshara—-Succession to 
holder dying intestate—Selection of successor, how made ; see Hindu Law 92 
estate, ancestral—Incorporation of other property with the imparti- 
ble estate; see Hindu Law 92 
estate, ancestral Power of holder as to alienation ; see s Hindu fae 92 
——~—— estate, ancestral~Separation, what constitutes ; see Hindu Law ... 92 
estate, ancestral, ceased to be joint family property for purchase of 
succession—Intention, express or implied, on the part of the junior mem- 
bers of the family renouncing their right of succession ; see Hindu Law ... 92 
~ estate, ancestral, if liable to partition ; see Hindu Law...” nee 92 
estate, holder of, adding other properties to the estate—Incorpora- 
tion Test ; see Hindu Law ie i 92 


Inam grant— Extent of. 
Where the question in issue was as to the extent of an ancient inam ‘grant 
of certain lands to a temple, and the original grant was lost but confirmed 
in 1866 by the Inam Commissioner ; 
Held, upon a consideration of the documentary evidence, that the whole 
village in suit was settled in favour of the temple as inant. The Secre= 
tary of State for India in Council v. Velivelapalli Mallayya ... 341 
Income of an ancestral immovable property, if can be incorporated with 





impartible estate ; see Hindu Law ah wee ga 
Incorporation of the property with the impartible estate—Incorporated pro- 
perty, incidents of ; see Hindu Law an eile ga 
with impartible estate—Movable property ; ses Hindu Law kih 92 
Indian Oaths Act, Sec. $~Initiative to come from parties and not from 
Court ; see Revision m w 77 


Indian Press (Emergency Powers) Act, Sec. a3 =~ Application praying 
that order to deposit securities may be set aside~-Burden of proving that 
the words used did not come within the purview of section 4 of the Indian 
Press (Emergency: Powers) Act as amended by section 63(d) of the Emer- 
gency Powers Ordinance KAN see Security sas ans 157 
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PAGE 
Indian Press (Emergency Powers) Act, 1931—Local Government carried i 
out the directions—Court, if can impose any further requirements; see 
Security 157 
2 eeaeee —— m ı (as amended), Sec. 4 Sub- 
Sec. (1)—-Order to furnish security not stating the Pe clause, 
effect of : see Security 157 
Indian Registration Act, Sec. 77—Other claim, if can be re with 
prayer for registration ; sez Coptract se aé 413 
Indian Succession Act, Sec. 124, applicability of ; ses Will... ` 433 
——, Secs. 124, 131~-Divesting of vested inlerest — Gift 
over on the happening of event—Condition subsequent ; see Will s 417, 423 
Inference of cheating from accused’s action ; see Cheating ah eS 73 


Insolvency— Adjudication orders of two Courts - Property, vesting as 
Doctrine of relation back—Procedure—Anmdling of adjudication 

order—Presidency Towns Insolvency Act and Provincial Insolvency 

det. : 

Under the Presidency Towns Insolvency Act the title of the trustee relates 
back to the date of the first available act of bankruptcy having regard to 
the date of the petition. 

An adjudication order which is prior in time vests the property of the 
insolvent regardless of the doctrine of relation back which might be 
applied in favour of the Official Assignee under the later order, 


Unless the proceedings under the prior adjudication order can be dislodged, 
the proceedings under the later order will have no effect. 


The appellant presented a petition in the Delhi Court for adjudication of the 
firm of Tulsidas Kissendayal and the Delhi Court made an order of 
adjudication against these parties on the 1gth February, 1930. At the 
time these proceedings were initiated and taken to completion, the posi- 
tion was that the debtors had committed an act of insolvency under the 
Presidency Towns Insolvency Act. On the 4th January, 1990, a petition 
in insolvency had been presented against them in Calcutta aad the High 
Court in Calcutta on the 17th January had appointed the Official Assignee 
interim Receiver of their assets in Calcutta, Delhi, Karachi and elsewhere. 
On the 15th February, that is two days after the date of the adjudication 
order of the Delhi Court, the High Court in Calcutta made an adjudi- 
cation order. On the application of the Calcutta adjudicating creditor for 
administration in Calcutta : 


Held, that it was not open toa Judge of the Calcutta High Court to give a 
direction to the Ofcial Assignee in Calcutta to sell the Calcutta 
property. 

That, if in the end the Delhi Court could not be induced to set aside its own 
order or stay the proceedings thereunder, then it would be for the High 
Court in Calcutta on a proper application to consider whether it should 
not stay its own proceedings and annul its own adjudication under 
section a2 of the Presidency Towns Insolvency Act. Malik Ramlal v. 


The Official Assignee of Calcutta we we 159 
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Insolvency Court’; power of, to deal with questions of title, if exclusive; see 
Insolvency ‘i 

Interest—Lxcessive rate of interest agreed upon in sangate raa Kabuliat— 
Decree for interest at the rats mentioned in Kabuliat—Decres passed 
before the passing of Act IV of 1928 amending Section 178 of the Bengal 
Tenancy Act (VIII of 1835) —Tenant auction-purchaser~Before auction- 
purchase tenant purchased jote by Kabala—Tenant, if bound by terms 
in the Kabuliat. 


Act IV of 1928 is not retrospective and hence a decree for arrears of rent 
bearing interest at the rate of six per cent. per mensem according to the 
rate mentioned in an unregistered Kabuliat dated 1861 passed before 
the amendment of Section 178 of the Bengal Tenancy Act, is a good and 
valid one. 

In the case of a Private transfer, the transferee can and should call for the 
title deed of the vendor and, if there isa lease providing for interest at 
a high rats, the purchaser shall bs tiken}to have become aware of such a 
contract and, in the circumstances he must be taken to have had full 
knowledge of the terms of the lease and he cannot complain that the rate 
of interest is exorbitant. 

The defendants in the suit for rent or their predecessors purchased the jama 
under certain Kabalas. Having failed to obtain recognition from the 
landlord, they purchased the tenancy again at the anction sale ; 

Held, that the defendants were liable to pay interest at the rate mentioned 
in the unregistered Kabuliat executed by the former tenant, whose jote he 
purchased in execution sale for arrears of rent. Hamiduddin Khan e. 
Ramani Kanta Roy sive 

—— =—, company, if liable for—Company in urgent need of E 
sary finance provided by borrowing from the wives of the directors ? see 
Company 

Interrogatories—Obtaining discovery of facts constituting exclusively the 
evidence of adversary’s case ; ses Insolvency i 

Irish Hospitals Sweepstake—‘Publishes any proposal to pay any sum '—Penal 
Code, Sec. 294A ; see Lottery a. 

Jalkar, participation of rents and profits of, for a long period by one of co- 
sharers, effect of ; see Fishery 

Sudgment—Conviction on a plea of guilty ; see Prosecution, withdrawal of 

——-, if admissible in evidence—Judgment not inter partes~—Purphase at 
a revenue sale; see Fishery 

Judicial order—Charge of defamation against pide Cohn nies of the 
case, by which the accused conssnted to pay the cost of witness for the 
prosecution, if heso desites—Bill submitted to Court by the witness — 
Accused contending against payment—Court deciding as to payment ; see 
Unprofessiona! conduct vue 

Jurisdictlon—Civt! Procedure Code (Act V of 1908), Order XXI, Rules 8 
and 100~Application under O. XXI. R. 58, dismissed for default— 
Further application under Or. ar, R. 100, if maintainable. 

As the scope of the enquiry under Or. 21, Rule 100 is the same as that 
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Surisdiction—(Conid.). 
under O. a1, Rule 58, an unsuccessful applicant in a case under Or, 21, 
4 Rule 58, though ‘the application is dismissed for default is incompetent 
to apply under Or. a1, Rule 100 of the Code of Civil Procedure, and the 
only remedy open to the claimant was to institute a regular suit as pro- 
vided in O. 21, Rule 63 of the Code. Bhola Nath Sarkar v. Hara- 
duari Agarwalla ni 


een 


Claim to succeed as owner under a Will, if can be joined with e a 
claim as trustee under a Waqf—Civil Procedure Code, Sec. 17; see Shiah 
Muhammadans 

meanen ea Exparte rent decree—Application under lio. I ey Bahan 
Tenancy Act (VIN of 1885)—Admitted on giving surety bond— Appli- 
cation dismissed for non-prosecution~— Execution against surety— 
Objection as to Munsiff's jurisdiction to take such surety bond—Order, 
though erroneous not without Jurisdiction. 

An application under section 153A of Bengal Tenancy Act was filed by a 








tenant to set aside an exparte decree for rent and the application was 


admitted on'a third person giving a surety bond. Subsequently the said 
application havihg been dismissed for non-prosecution, an execution case 
was started by the decree-holder against the surety, 

An objection under section 47 of Civil Procedure Code was taken by the 
surety that the Munsiff had no, jurisdiction to accept a surety bond in 
lieu of deposit, as contemplated by section 153(a) of the Bengal Tenancy 
Act and the surety-objeclor was not therefore Imble as such : 

Held, that although the order of the Munsiff accepting a surety bond was 
an erroneous order under the law, it could not be said that the said order 
was without jurisdiction. Ram Dass Goswami v. Sudha Krishna 
Laik ` ‘s a 

Magistrate, ifcan proceed under section 138 of the Code of 
Criminal Procedure—Institution of civil suit ; see Election 

Value of the subject matter of the shin, suit in the Calcutta 

Small Causes Court was more than Rs. 2000 —Order made upon a claim 

to attached property final ; see Suit, maintainability of 





Jury, verdict of—Inference—High Court, duty of—Criminal Procedure Code 
(Act V of 1893), Sec. 307. 

In cases under section’307 of the Code of Criminal Procedure, where the 
Judge takes one view and the jury another, it is the primary duty of the 
High Court before it interferes to satisfy itself that the jury ona fair 
consideration of the evidence in the case has taken a perverse view and 
that the jury’s verdict ought not to be allowed to stand, This is by no 
means a hard and fast rule. The Judge’s view has got to be given the 
same weight as the verdict of the jury. But when after consideration of 
the view of the learned Judge who had also before him the evidence in 
the same manner as the jury had, the High Court proceeded further 
to consider the suspicious circumstances present on the record, then it is 
the duty of the High Court in sifting the evidence for itself and in 
coming to a conclusion in the matter, in the first instance, to ask itself 

. 
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Jury—(Contd ). e 
whether the Judge’s verdict can be allowed to stand. Emperor v. 
Nashai Sardar 

—~—trial—Enquiry under section 139A of the Criminal Procedure Code 
finished—Criminal Procedure Code, Sec, 133; see Election ... 

Landlord, recognition by, by acceptance of rent—-Acquisition of right of occu- 
pancy ; see Right of occupancy Za 

, when entitled to re-enter—Transfer of Aioasbigndiara bie occupancy 

holding ; see Possession, suit for « Tir 

Law, ignorance of ~Awarding sentence—Accused not cognisant of the fact 
that the Irish Hospitals JSweepstake was an unauthorised loltery; ses 
Lottery 

Lease—Coal mining settlement ; see Personal decree 

Legal Practitioners Act, Sec. 14, applicability of—Pleader acting in pro- 
fessional capacity in a proceeding in Revenue Court ; see Vaproteseional 
conduct oes 

Liability ‘of directors for allowing decrees to become time- Cad ; see 
Company ki 

Limitation— Application for delivery of possession, when to be made—'Sale 
becoming absolute’, meaning of—Limttation Act (IX of 1908), Art. 180 
Sch. I and Sections 5 and 14. , 

An application for delivery of possession under Order ar Rule gs of the 
Code of Civil Procedure is to be made within three years from the date 
when the sale becomes absolute which means the date of the confirmation 
oi sale as provided for in Order 21 Rule 92 of the said Code and Art. 180 
of Schedule I of the Limitation Act governs such applications. 

In such cases the period of limitation does not run from the date of disposal 
of the appeal in the proceedings for setting aside the sale unless some- 
thing in the shape of a definite bar stands in the way. Neither section g 
nor section 14 of the Limitation Act will apply to the case. Srimati 
Anarjan Bibi v. Chandramani Shaha 

Application jor execution—Decree wrongly dated by Court— 
Judgment-debtor misled by such mistake; see Execution... a 

—— Indian Limitation Act (IX of 1908 D), Sec. r202 Limitation 
Original Side Appeal—Time for obtaining copy of decres or order— 
Application for copy after twenty days from date of order—Appellant, if 
entitled to exclude time for oltaining copy-—Default of appellant. 

In the case of an appeal from the Original Side, the appellant is, as of right, 
entitled to the exclusion of such time as is properly required for the 
drawing up of the decree or order, assuming that no part of the delay, 
if any is due to his default. The time requisite for obtaining a copy of 
the decree or order may sometimes begin even before an application for 
a copy has been made. 


The case of Nibaran Chandra Dutt v. Martin & Co. was wrongly decided, 
in so far as it held fa) that the time requisite for obtaining a copy does 
not begin until an application for copy has been made (b) that if the 
application for a copy is made after the expiry of 20 days from the date 
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Limitation—(Con#2.). 


of the decree or order, reference to section 12 of the Limitation Act is,‘ 


under no circumstances, of any avail to the appellant. The Secretary 

of State for India in-Council v. Parijat Debee 

Limitation Act (IX of 1908), Seh. I, Art. 180—Time from which 
period runs—Application for delivery of possession by decree-holder 
auction-pu-ch: s*r—Conjir mation of sale—Afterwards appeal against 
order dismissing the application for setting aside sale—Appeal, if lies— 
Civil Procedure Code (Act V of 1908), Sec. 47. 

The decree-holder (appellant) in execution of his mortgage decree purchased 
the property on the 17th September, 1924 An application for setting 
aside the sale by one of the judgment-debtors was dismissed on the goth 








May, 1945 and the sale was confirmed on that date. An appeal was, 


~ afterwards filed pgainst the order dismissing the application for setting 
aside the sale, and the appeal was dismissed on the 25th July, 1927, The 
present application for delivery of possession was made on the 18th 
January, 1929. 

Held, that the application being governed by Article 180 Schedule I of the 
Limitation Act was in time, the three years ran from asth July, 1927, 
when there was final, conclusive and definitive order confirming the sale, 
and not from goth May, 1925. 

Heid further, that the appeal was maintainable, as the order was passed by 
the Court below under Section 47 of the Code of Civil Procedure rejecting 
application for delivery of possession by the decree-holder auction- 
purchaser. Chhogan Lal Bagri v. Behari Lal Saha Ray sah 

Limitation Act (IX of 1908), Sch. I, Art. 181—~Application for 
a decree for balance under O. 34 R.6 of the Code of Civil Procedure 
(Act V of 1908)—Right to apply, when accrues. 


The right to apply for a decree for the balance under Order 34 Rule 6 of 
the Code of Civil Procedure accrues under Article 181 ‘Schedule I of the 
Limitation Act when the sale is confirmed under Order 21 Rule 92 of the 
Code of Civil Procedure. Krishnabandhu Ghatak v. Panchkori 
Saha 








Limitation Act (IX of 1908), Sch. I. Art. 182 Expl. 1~—Decrea 
in partition suit—Allot ment of various lands in severalty to each of the 
parties but reserved as ijmali certain plot—Decree, if joint. 








An application by one of several parties to a partition decree to be put into 
possession of the land allotted to him in severalty is within the first 
sentence Of the Explanation 1 of Article 182 Sch. I to the Limitation 
Act i 


By a final decree for partilion various lands were allotted in severalty to 
each of the parties but reserved as i/mali a Kalikbola and a strip of land 
to serve as a road giving access to certain of the allotments, Some huts 
were to be removed in order that the strip of land should serve as a road, 
The plaintiff ia February 1928 brought an execution case for delivery of 
possession of his share, which was dismissed on part satisfaction in july 
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Limitation—(Conéd. Jo 
1928. The present application for execution was filed on the zoth 
November 1930 by the respondents (defendants) : 

Held, that the application was not barred ag it was saved by the plaintiff's 
application of 1928 and the decree was one passed jointly in favour of the 
plaintiff and the respondents so far as the Kalikhola and the road were 
concerned. Article 162 Explanation 1 of Schedule I to the Limitation 
Act was applicabie. Monmohan Gope v. Madhusudan Gope To 

Limitation Act, Sec. 12(2)—Computatioa of period of limitation prescribed 
foran appeal from Original Side—Exclusion of time required for the 
drawing up of the decree or order—~Delay not due to appellant’s default ; 
see Limitation ie soe 

, Sec, 12(2)— Time requisite for obtaming a copy of the 

decree or order may begia beforean application for a copy has been 





made; sze Limitation a te ve 
~, Sch. L Art, 89—Refusal, if to be express—Refusal, if can 
be inferred ; see Agent a 


, Sch, |, Art. 89-——Refusal—Failure to comply with demand ; 
see Agent jas ves 
ı Sch. I. Art. 132 -—Become due’ --Mortgage money when 
becomes due -Mortgagee’s option to sue earlier ; see Mortgage bond 
, Sch. I.. Art. 132-—-Stipulation for payment of principal 
money within 6 years--Payment of interest annually-—-Default in payment 
of interest—Option to mortgagee to bring suit on default of payment of 
interest—Suit brought within 12 years from due date, if barred; see 
Mortgage bond 











, Sch. I. Art. 180—‘Sale becomes absolute’—Final, conclu- 
sive and definitive order confirming the sale—Application for delivery of 
possession by the decree-holder auction-purchaser ; see Limitation 


, Sch.f, Art, 180—Sale, when becomes absolute— Civil 
Procedure Code, O. 21 R. 92—Applicatiqn for delivery of possession ; see 
Limitation ia ees 
~, Sch. I, Ait, 180—Sale becomes absolute—Date of disposal 
of appeal in the proceedings for setting aside the sale—Limitation Act, 
Secs. 5, 14; see Limitation 

——, Sch. I. Art. 181--Application for a decree for balance 
under O. 34 R, 6 of the Code of Civil Procedure--Right to apply arises 
when the sale is confirmed under O. 21 R. 92 of the Code of Civil Proce- 
dure ; see Limitation vee ae 


—— 














, Sch. I Art. 182 Expl. I -Application by one of several 
parties to a partition decree to be put into possession of the land allotted 
to him in severalty ; see Limitation 





, Sch. 1, Art, 182, Expl. [—Joint decree—Decree in partition 
suit—Allotment of various lands in severalty to each of the parties but 
reserved as ijmjali certain plot~Application for removal of huts on land 


remaining joint ; see Limitation 
. 
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Lottery—Jrish Hospitals Sweep Stake— Publishing proposal to pay any 
sum-—Indian Penal Code (Act XLV of 1860), Sec. 294A—Sentence— 
Lenorance of law. 

® The circular of the Irish Sweap Stake which was réferced to in one of the 
letters written by or found in the possession of the petitioner, state that 
the Irish Hospital Sweep Stake was expected to reach the huge total of 
4 000000 or 7 Crores of Rupees. The said letter stated that applications 
should be made with Rs. 7-3 as. per ticket to the petitioner. The ticket 
itself contained a proposal for the payment of different sums for the bane- 
fit of the holders of such tickets. The money would bs divided on each 
unit of £ 100000 as follows. go first prizes of £ 30000 or over 4 lacs of 
rupees each, 50 second prizes of 4 15000 or over 2 lacs of rupees each, 
50 third prizes of £ 10000 or over I lacs of rupees each, 1200 
prizes of Rs. 12000 or 15000 each and 3000 cash prizes of £ 200 or 
Rs. 2750 each. 

Held, that the case fell within the mischief of section 294A Of the Indian 
Penal Code. 

Though the ignorance of law is no excuse, in awarding sentence the Court 
should take into consideration the fact that the accused was not cognizant 
of the fact that the Irish Hospital Sweep Stake was an unauthorised 
lottery. Rabindra Nath Dhar v. King-Empoeror Ws 

Malice, conduct, if amounts to--Par:y toa suit making a statement to Court 
without reasonable and probable cause for.obtaining a more drastic order 
against his opponent than would otherwise ba passed; see Damages, suit 
for af or 

Manager, remuneration of, reservation of a portion of income of endowed 

_estate for the endowment, if valid ; see Debutter property 

Map, Renne!'s—Course of rivers ; see Fishery 

— weng ' Rennel’s—Direction of villages ; see Fishery 

Marriage or concubinage —Jhora and “ Phool Mahadevi ” ; see Minor wa 

Matters tending directly or indirectly to bring into hatred or contempt the 
Government established by law-—Totality of words used in the article to 
be considered ; see Security ie 

Mesne profits allowed by Privy Council, though not claimed in the plaint ; see 
Specific performance 


Minor—Acguiescence on guardian's part—C chabitetion—Marriage or 
concubinage. 

A minor is not bound by any acquiescence on the part of his guardian, 
though it may bə a piece of evidence agaiast him, (the minor). 

The plaintiff claimed to succeed to the estate'of one Brojo as his legitimate 
son by his wife Jhora. Held, decreeing the claim, that, on the evidence, 
(1) the cohabitation between Brojo and Jhora was on the footing of 

. marriage and not of concubingge, (2) that the terms “ Jhora ” and “ Phool 
Mahadevi,” as applied to the plaintiff’s’ mother, did not necessarily 
signify a concubine, but referred toa junior wife, and (3) that a valid 
marriage had taken place between Brojo and Jhora. 

Judgiment of the High Court, Madras, reversed. Sri Sri, Sri Nandamani 
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Minor—~—(Cont2.) 
Ananga Bhima Deo Kesari Gajapathi v. Sri Susula Mala Patta 
Mahadevi if ‘ 

Money, actual, paid, if can bə recovered—Document tampered with; see 
Contract nse 

Mortgage bond—Stipulation for Bagan of principal money within six 
years—Payment of interest annually —Default in payment of interest— 
Option to mortgagee to bring suit on default of payment of interest ~Suit 
brought within twelve years from the due date—Such suit, if barred— 
Indian Limitation Act (IX of 1908), Sch. I, Art 132. 

A mortgage bond dated 26th July 1919, the principal amount under which 
was repayable withia six years, provided that if the mortgagor defaulted 
in the payment of interest annually, the mortgagee would be able to 
realise the mortgage money without waiting for the stipulated period. 
The relevant proviso clause ran thus: “In case of default the said creditor 
shall at all times within and after the expiry of the stipulated period of 
six years aforesaid, have the power to realise the entire mortgage money 
and the remaining interest and compound interestin a lump etc.” The 
mortgagor did never pay any interest and a suit was brought against him 
in the usual form on the a8th February 1938, jae. within twelve years 
from the due date viz, 26th July 1918. The question raised was whether 
the suit, brought more than twelve years from the date of the first default 
in payment of interest, was barred : 


Held, that the proviso of the nature “as set forth above was inserted ina 
mortgage deed exclusively for the benefit of the mortgageas and that it 
purported to give them an option either to enforce their security at once 
or to wait for the full term of the mortgage. 

That the mortgage money would not “become due” within the meaning of 
Art. 132 of the Limitation Act until both the mortgagor’ s right to redeem 
and the mortgagee's right to enforce his security have accrued, and as 
upon default of payment of interest the mortgagor would not have the 
right to redeem, the suit was well within time under Art. 132 of the Indian 
Limitation Act. 

Held further, that the mortgagee was in a position to exercise the option 
reserved to him. Lasadin v Musammat Gulab Kunwar ape 

Mortgage by one of several co-sharers—Allotment of mortgaged property, 
on subsequent partition, to the other co- sharers —Morigagee’s remedy— 
Civil Procedure Code (Act V of 1908), Sec. 64—Transfar pursuant to a 
decree for partition passed upon a private award, not a private transfer 
within the meaning of the section.’ 

Where one of several co-sharers mortgages his undivided share in some of 
the properties held jointly by them, and thereatter on a partition the 
mortgaged properties are allotted to the other co sharers, the mortgagee’s 
sole right is to proceed against the properties allotted to the mortgagor 
in lieu of his undivided share. 

A transfer of property made pursuant to a decree for partition based upon an 
award is a transfer under an order of the Court and nota private transfer 
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Mortgage —(Contd.). 

withia the meaning of Section 64 of the Civil Procedure Code and cannot 

therefore be treated as void as against the claim of the attaching creditor, 

and it is immaterial for this purpose, that the award was mide on a 

private agreement to refer, i.e, where the matters in difference were 

referred to arbitration without the intervention of the Court. Haji 

Mohammad Afzal Khan v. Malik Abdul Rahman ... ie 

ee, if valid—Money paid to the mortgagee’s mistress partly in satis- 
faction of her decree and partly for the purpose of preventing institution 
of criminal proceedings against the mortgagor ; see Contract... 

~~ ~, recovery of balance due on—Right to apply under Sch. I. Art. 161 
of the Limitation Act arises when the sale is confirmed under O. 21 R, ga 
of the Code of Civil Procedure ; see Limitation 


Mortgagee, right of—-One of several co-sharers mortgaging his undivided Gare. 


in properties ~-Partitioa—Mortgaged property allotted to the other co- 
sharers ; see Mortgage iy 
Mortgagees, English, if liable for the royalties due under the leise adani 
by mortgagor to pay royalty during mortgage ; see Personal decree 
— , subsequent, if personally liable—Application under section 47 of 
the Code of Civil Procedure—Insufficiency of value sta‘ed in the sale pro- 
clamation : see Personal decree 





ase 


„subšeđtént; if personally liable—English mortgagees ; see Per. 
sonal decree 


woe 





Movable property, if can be incorporated with impartible dares ; see Hindu 
Law NA 

Municipal license—FPreparing tiles—~Municipality t9 prove publication= 
Bengal Municipal Act (HI B. C. of 1884), Secs. 201, 273(2)—Presumption 
as to oficial acis—Failure to comply with provisions of section 342 of the 
Code of Criminal Procedure (Act V of 1893), effect of. 

A person is not guilty under section 273(2) the Bengal Municipal Act of 
1884 for having used a place as a kiln for making tiles within the Muni- 
cipality of Hooghly-Chinsura without a license from the commissioners as 
contemplated by section 261 of the Act id the absence of proof by the 
Municipality of any publication under section 234 of Act IV B. C. of 1876 
prohibiting preparing tiles within the area 

The official acts may be presumed to have been regularly performed; but 
such presumption cannot supply deficiency in the proof. 

A trial is vitiated by a failure to follow the provisions of secton 324 of the 
Code of Criminal Procedure. The Chairman NAN Chinsura 
Municipality v. Keshab Chandra Pal 


‘Noabad’, meaning of ; see Revenue sale 





man talukdar, rights of—Settlement—Cultivated and uncultivated 
lands ; see Revenue sale 


taluks.are temporarily settled estates ; see Revenue sale we 
Notice, what to contain—Indian Press (Emergency Powers) Act, 1931; see 
Security 
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Notice of contract-~Private transfer—Lease providing for interest at a high 
rate ; see Inlerest 3 

Oath, special—Court suggesting that the paities should take special oath ; sce 
Revision see vee 

Obscene book—Criminal conspiracy to publish, sell and distribute—Penal 
Code (Act XLV of 1860), Secs. 292, 120B-—Test of obscentty—i€otive— 
Book manifestly obscene—Consequence intended—Book, if obscene— 
Evidence~Court can rely on its judgment- Defective charge~ 
Prejudice. 

In prosecution for criminal conspiracy to pubtish, sell and distribute an 
obscene book under section 292 read with section 120B of the Indian 
Penal Code, the charge did not contain the particular passages in the 
book, which was a small one, characterized as obscene. No objection 
was raised as to this defect at the outset of the trial; but raised during 
the argument when the Public Prosecutor referred to the offending 


passages. The accused called witnesses who said that there was nothing 


obscene in the whole book. Though this defect in the charge was men- 
tioned in the grounds of the petition for revision the learned Judges who 
issued the Rule, did not think it necessary to examine the record in 
order to satisfy themselves as to the regularity of the proceedings in this 
particular ; 


Held, that the High Court would not interfere in revision inasmuch as the 
petitioners were not really prejudiced in their defence by this omission. 
Per Fack, F: That it would have b:en more in accordance with law if 
some attempt had been madein the charge to indicate in what respect 

exactly the book was obscene. 

Each case must depend upon its particular circumstances. 

The motive of the author may be taken inlo account as regards the quest ion 
of sentence, but whether it is obscene or not depends on the material 
itself and not upon the reasons for its publication. 

Per Mitter, F: The object which the writer has in view is immaterial. 
If the publication is an obscene publication it would be no defence to say 
that the law was broken for some wholesome and salutary purpose. 

Per Curiam: Where a man publishes a work manifestly obscene he must 
be taken to have intended the inevitable consequences. 

Lord Cockburn, C. J. in Reg v. Hisklin gives as the test of obscenity 
‘whether the tendency of the matter charged as obscene is to deprave and 
corrupt those whose minds are open to such immoral influences and into 
whose hands a publication of this sort may fall’. 

Per Mitter, F : .The test to be applied is as to whether the book would 
suggest to the minds of the young of either sex, or even to persons of 
more advanced years though of a most impure and libidinous character, 
The test is not whether the book has a harmful effect on men of wide 
culture and character, but the testis how does it affect the young of 
either sex--men and women whose minds are impressionable. 

Per Fack, F: Whether the book is obscene is a matter in which the Court 
is entitled to rely oa its own judgment as well as the evidence of witness« 
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Obscene book—(Contd ). 
es in support of this finding of fact. Kailash Chandra Acharyya v. 
The Emperor < fae 

Ovsscenity, test of ; see Obscene book 

Occupancy holding, non-transferable, transfer of—Abandonment—Landlord, 
if entitled to re-enter ; ses Possession, suit for see 


one 





holding, non-transferable, transfer of part of-~-Transfer on condi- 
tion that underlease shall be given to the transferor ; see Possession, 
suit for aes ibs 








holding, non-transferable~Transfer—Transferor took underlease 
of part of homestead portion only ; see Possession suit for ... 

right, acquisition of—Recognition by landlord by acceptance of 
rent; see Right of occupancy 








Order, judicial Order deciding payment of cost by the pleader acaid. 


Pleader charged with defamation—Compromise of the case~Accused 
consenting to pay the cost of witness for the prosecution, if he so 
desires—Bill subrritted to Court by the witness—Accused contending 
against payment ; see Unprofessional conduct a 
accepting a surety bond, if without jurisdiction—Application to set aside 
an èxparte rent decree—Application admitted on third person giving 
surety bond—Application dismissed for non-prosecution-—-Execution 
~ against surety ; see Jurisdiction 
made upon a claim to attached property, final—Value of the sabiext 
matter of the claim suit in the Calcutta Small Causes Court was more than 
Rs. 2000—Jurisdiction ; see Suit, maintainability of 
—— to furnish security, if bad—Order not stating the particular sisine in 
Sub-section (1) of section 4 of the Indian Press (Emergency Powers) Act, 
1931, as-amended, against which the article was found to have offended ; 








see Security ie ie 
Ordinance II of 1932, Sec 63 
Ordinance VII of 1932, Sec, 2 
Ordinance, validity of ; see Security ay im 
Oudh Estates Act, Sec. 22 Sub-section (10) —'Male agnate’, meaning of—~ 
Personal law ; see Will ve ‘ive 
, Sec. 22 Sub-section (10)—~Male agauate—~Parties governed 
by Mitakshara School~Gotroja Sapinda ; see Will abe 











, Sec. 22 Sub-section (10)—'Male agnate’ denotes gotraja 
sapinda where the parties are governed by Mitakshara School—Fulfilment 
of both conditions essential~-Sapinda and identity of gotra; see Will 





— —— 


, 1869, ifapplicable to Will executed after 13th January 
1869 —Datz2 of preparatioa of list of Talukdars and approval under sec- 
tions 8 and 9; see Will ise 


Ouster—Mere participation of rents and profits of Jatkar without more py one 
of the co-sharers for a long period ; see Fishery 


Parties, rclationshlp between, how determined—Real character of transac- 
tion—Pleadings ' see Agent 
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` Partition sult—-Jnstituted not as a suit in forma pauperis Application to 
continue the suit as a pauper suit—Court’s power to grant such an 
application. 


A Court-has power to allow a case to be continued asa pauper suit after 
coming to a decision that the plaintiff was actually a pauper. 


The power to allow a case to be continued asa pauper suit is included in 
the power given to the Court to allowa suit in forma pauperis to be 
instituted. 


A suit for_partition was instituted on a court-fee stamp of Rs. 10. On the 
objection of the defendants that the, plaintiff was not in possession it was 
beld that the plaintiff was to pay ad valorem court-fees. Time was 
granted to put in deficit court-fees and on the last date fixed for payment 
of court-fees an application was made by the plaintiff to allow her to pro- 
ceed with the suit as a pauper. The Subordinale Judge after necessary 
enquiries into the pauperigm permitted the plaintiff to continue the suit 
asa pauper. The defendants in this suit applied to the High Court for 
setting aside the order of the Subordinate Judge, 


Held, that the order to continue the suit as a pauper was rightly made and- 


it was a valid and proper order. Surendra Chandra Ray aias 
Surendra Kumar Roy v, Showdamini Roy ie’ 
Partner—Receipt of a share in the profits of business ; sce Agent 
— and business of partnership ; see Agent ek J 
— or ‘partnership’, word, Bresence of, if necessary to constitute partner- 
ship ; see Agent eo 
Partnership—Division of work—Division on assertion of right and to the 








exclusion of others ; see Agent Me 
Not a conclusive test—Receipt of a share in the profits of busi- 
ness ; see Agent tat . 


Test ; see Agent ase 
, agreement of~Agreement to share all profit and all loss— 


————— 





Word ‘partner’ or ‘partnership’ not occuring in the agreement; see 
Agent & h See 


, proof of—Co-parceners in a joint Hindu family; see 





Insolvency ` l on aa 
Pauper suit, continuation as—Suit instituted as ordinary suit ; see Partition 
suit we a 
Penal Code, Sec. 107-—~'IIlegal omission’—Failure of Chairman to request the 
person sounding the bugle to desist ; see Abetment AT i 
, Sec, 107—~'Illegal omission’ has reference to intention of “aiding 
the doing of a thing” ; see Abetment a BA 
kana - Sec 109~Unknown person committing an offence under sec- 
tion 62 (1) (e) of the Calcutta Police Act, 1866—President having no 
knowledge; see Abetment A hee 
, Sec. 292 read with Sec, 120 B—Charge not containing the parti- 
cular passage in the bcok~-No objection at the outset of the trial~.Not 
prejudiced by omission ; see Obscene book vis i 
* 
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Penal Code, Sec. 294 A—'Publishes any proposal to pay any sum’—Irish 


Hospitals Sweepstake ; see Lottery 


Personal dectree—Charge for payment of royalty Cimpiste decree, if 


valid—Decree for sale under O. 34 R. 5, Civil Procedure Code (Act V 
of 1908) and for personal remedy under O. 34 R. Holder of charge, 
if can ask for personal decree—Civil Procedure Code, O. 34 R. 15— 
Transfer of Property Act (IV of 1882), Sec. 105—Coal mining settle. 
ment, if a lease-—Possession—English mortgage, if transfer of entire 
interest of mortgagor—English mortgagee, if personally liable for the 
balance of money remaining due after sate. 


Composite decree embodying not merely what the decree for sale under 
O. 34 R. 5.0f the Code of Civil Procedure should be but also decision 
that ifthe net proceeds of the sale of the mortgaged property be found 
to be insufficient, the balance should be paid from the person and other 
properties of the mortgagor, is valid. The question whether a further 
decree under O. 34 R. 6 can be had, depends upon the terms of the 
decree already made, 

The holder of a charge like a mortgagee suing for sale, is entitled to ask for 
and obtain a personal decree under O. 34 R.6 of the Code of Civil 
Procedure. 

A coal mining settlement_isa lease though not falling strictly within the 
definition contained in section 103 of the Transfer of Property Act or 
partaking of the essential character of a lease within the meaning of the 
statute. As some portion, however small, of the surface has to be used 
for carrying on the mining operations and taking the coal out, to that 
extent the transaction may be taken to satisfy the requirements of the 
definition. 


An English mortgage can hardly be regarded as the transfer of an entire 
estate of the mortgagor to the mortgagee. What is left in the mortgagor 
is not an equitable estate, but is some estate; an interest only in the 
estate having been transferred under the mortgage. 

On the 6th March, 1919, defendant No.1 had obtained a coal mining 
settlement from the plaintiff by executing a Kabuliat, which stipulated 
to pay royalty at certain rates for the different kinds of coal to be taken. 
It also stipulated that if the minimum royalty for two consecutive months 
be not paid within the third month, the plaintiff would be competent to 
take khas possession of the colliery with all its appurtenances and created 
a first charge on the leasehold lands, machinery etc , for the royalty and 
for all sorts of dues of the plaintiff, 


On the agth March, 1923, defendant No. 1 executed an English mortgage 
in favour of defendant No. a (the appellant in Appeal No. 8) and assigned 
to the latter the leasehold together with the colliery and its appurtenan- 
ces. On the 4th April, 1923, defendant No. 1 executed an English mort- 
gage in favour of defendants Nos. 3 to 5 (the appellants in Appeal 

_ No. 15), assigning over the same properties. On 14th December, 1923 
defendant No. 2 hypothecated the mortgage deed to defendant No. 6. 
The defendants Nos. 2 to6 were never in possession of the properties 


Personal decree—(Contd.). 


under their deeds. On the 14th November, 1924, alter the institution of 
the present suit on the 8th November, 1934 for the recovery of minimum 
royalty from January 1923 to October 1924 with interest, a managing 
agency agreement was executed by defendant No.1 in favour of defen- 
dint No. 7 and to this deed the defendants Nos. 3 to 5 and 6 were parties. 
In the plaint there was a prayer for personal decree against defendant 
No 1 in cage of deficiency. 

On the 28th April, 1925 a solenama was filed as between the plaintiff and 
the defendant No. 1 and on the same day a decree was passed on the 
solenama as between the plaintiff and the defendant No, 1 and exparte as 
against the other defendants (the mortgagees). The solenima was that 
a decree for the amonnt claimed together with interest and costs should 
be passed, that a first charge as asked for should ba declared, and tha: 
15 days’ time shouldbe given to the defendant No.1 to pay up the 
ro/alty and interest which had not been sued for. It was provided that 
“if such payment is made, but not otherwise, the defendant No. 1 will 

~ have 4 months’ time to pay up the decretal amount, or else on the expiry 
of the said 15 days the decree shall be regarded as final and absolute and 
the properties charged would be sold. © It was further provided that if 
the entire dues bə not realised by sile, plaintiff should realise the balance 
of his dues by the attachment and sale of the defendant No. 1’s other 
movable and immovable properties from his person. On the same day, a 
decree was passed, which stated: “It is ordered and decreed that the 
suit be and the same is hereby decreed in terms of solenama against the 
defendant No. 1 and exfarte as against other defendants. Tho period 
fixed by the solenama is also fixed as against the absentee defendants ” 
(the mortgagees) “asthe period of grace within which -the decretal 
amount is to b2 piid up. In defau't the leasehold properties are to bz sold 
for satisfaction of the decres,,.,.,... wey eee we?’ In execution of this 
decree the charged property was sold, bat as the sale proceeds were not 
sufficient to cover the decretal amount, an application was made on the 
ist March 1928 by the plaintiff under O. 94 R.6 of the Code of Civil 
Procedure for a personal decree against defendants Nos, 1 to 7 for a sum 
which was due and unrealised : 

Held, that the Court had jurisdiction to make a personal desree againsl the 
defendant No. 1 before the net proceeds of the sale of the property 
charged were found to be insuficient to pay the amount of the decree. 

That the decree wasa combined decree under O. 34 Rr. § and 6 of the 
Code of Civil Procedure against defendant No. 1 on the bisis of the 
solenama and embodying all its term3, and as against the defendants 
other than defendant No. 1 it mant to give the plaintiff all the reliefs 

- that he was entitled to under his plaint, namety such reliefs as he was 
entitled to in order to have the properties concerned sold free from their 
encumbrances, and all that was necessary to provide for that purpose was 
embodied in the decree. No further decree under O. 34 R.6 could be 
made against defendants Nos. 2 to 7. 
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Personal decres—(Contd.). 
That the joining of defendants Nos.2 to 7 in an application under sec- 
e tion 47 of the Code of Civil Prozedure by the defendant No.1 in which 
the insufficiency of the value stated in the sale proclamation was pleaded, 
did not aler the character of the decree. 

That il was open to the plaintiff and the defendant No. 1 to adjust the suit 
as between themselves and put an end to italtozether by entering into a 
compromise by providing for a personal remedy also. 

That asin the present case the mortgagor covenanted with both sets of 
mortgagees (appellants), that so long as any money remaincd due under 
the mortgage he would go on paying the royalties etc., the defendants 
merely by reason of their being English mortgagees, were not liable for 
the royalties due under the lease. Fala Krista Pal v. Jagannath 
Marwarl eee we 


Plaint to be amended—Person not an heir of a deceased defendant ; see Sub- 
stitution ves on 
Plaintiff to prove his casa—Plaintiff's evidence not rellable—Defendant’s 
measurement ag to earthwork not properly made—Defendant not able to 
produce all relevant materials in connection with measurement he made ; 
see Damages jon iis 
—-— «= to prove his claim—Exception to the rule ; ses Damages , 
Pleader, if justified in casting imputations upon honesty and integrity of one 
of the officers of the Court—Irritation or disappointment ; see Unprofes- 
sional conduct vi on 
Pleadings, if to b2 construed too strictly—Chur lands cönstantly going under 
water and reforming —Claim on the ground of a new formation as being 
reformation in situ or a contiguous accretion ; see Title 
—~ ia.Jndia, how construed ; see Easement wih sae 
Possession, suit for—Transferee of non-transferable occupancy holding— 
Lease to transferor of part of homestead land—Transfer of part— 
Landlord purchasing holding in execution of his rent decrea-—Settle- 
ment of part of the holding with the old tenant—Bengal Tenancy Act 
(VIN of 1835), See.87—Abandoument—Burden of proof—Transferor 
not retaining any part of agricultural land--Repudtation 

When the landlord purchased in execution of his rent decree a holding and 
let out a portion of the lind of the original holding to the old tenant, the 
original holding disappeared and a tenancy in favour of the old tenant is 
an entirely new one having nothing to do with the prior tenancy. 

If the transaction of transfer of a non-transferable occupancy holding be a 
transfer of the whole so as to amount to an abandonment of the land, 
then the landlord is entitled to re-enter against the transferee ; if not, 
and the landlord by force re-enters against the transferee, the transferee 
is entitled to bring a suit to recover the land which the superior landlord 
has taken possession of, independently altogether of section 9 of the 
Specific Relief Act. 

When a transfer is made on the footing that an underlease shall be given 
to the transferor, the transaction is to be treated not as a transfer of 


aoe 





187 


595 


263 
274 


644 "THE CALCUTTA LAW JOURNAL. (Vor. LVI. 


Possession—(Conid.). 
the whole interest in the holding but as being no more than a transfer of 
a part. 

When a transferor of a non-transferable occupancy holding takes an under: 
lease of the agricultural landas wellas of the homestead, a case of 
abandonment cannot be made out against him, 

Once it is shown that the landlord gave a tenancy, the burden is upon the 
landlord to show that the tenancy came to an end. 

Where the tenant has not retained for himself any agricultural land but at 
the time he made the transfer he definitely stipulated for a lease of the 
homestead plot and he has continued to remain in occupation thereof, in 
a suit for possession of the agricultural land against the superior landlord, 
the latter is to prove that there was an abandonment entitling’ him 
to re-enter. 

In order that there b> an abandonment of the holding entitling the landlord 
to re-enter, it must be shown by the landlord that the rent of the holding 
was not paid up to the time of re-entry. It must bə shown that the raiyat 
voluntarily abatidoned his residence. 

A passing expression used by an agticulturist to try and describa the 
elementary facts of possession is not to be urged against him as repudiat- 
ing the tenancy. Hiralal Ghose v. Sheikh Imanuddi ii 

, suit for, of agricultural land against the superior landlord— 
Transfer of non-transferable occupancy holding—Transferor taking 








underlease of portion of homestead land on'y—Burden of proof as to ‘ 


abandonment ; see Possession, suit for a 

: lies with whom—Chur land, newly formed ; see Title. id 
Presumption—Admission of liability in the primary Court—Appellate 

Court proceeding on the hypothesis of no such admission having been 

made ; see Company da 

Official acts—Deficiency in proof ; see Municipal icense 

Partner—Receipt of a share in the profits of business; see 











Agent : one tae 

— Publishing work manifestly obscene—Intendiog inevitable con- 

sequence ; ses Obscene book x 
Pre-omption, admitted right of —Opportunity to: sterre oshira: see 
Specific performance NA 


Previous decision, if operates as res sudicafa—Substantial effect of decision ; _ 


see Fishery 

Privy Council—Practice as to interference in criminal matere Bela 
Act, Sec. 30—Retracted confession—Admission in evidence as against 
other parsons tried jointly—Insufictency of evidence, not a ground for 
interference by the Privy Council. 

The Judicial Committee of the Privy Council does not sit asa Court of 
Criminal Appeal, Their Lordships will interfere with a criminal sentence 
only where there has been something so irregular or so outrageous as to 
shock the very basis of justice: 


The petitioners contended that the Courts in India, on a wrong a view of 
es 
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Privy Councli—({Contd ). 
section 20 of the Indian Evidence Act, admitted as substantive evidence 
against them the retracted confession of a cc-1ccused tried jointly with 
them, and that, apart from such confession, there was an insufficiency of 
evidence to warrant their conviction ; 
Held, rejecting their petition for special leave to appeal, that these were 
merely points fora Court of Criminal Appeal. Mohinder Singh v. 
The King-Emperor ci 
, appeal to, if competent ; see Consent decree ate 
Privy Council, if interferes on the ground of insufficiency of evidence warrant- 
ing conviction of accused ; see Privy Council. 
Council, when interferes with criminal sentence ; see Privy c ouncil 
Proceedings, if capable of terminating in plaintiff's favour—Omission on the 
plaintif’s part to take steps with regard to the proceedings in Small 
Causes Conrt directing the issue of a body warrant ; see Damages suit for 
-Process, illegal—Plaintiff, what to prove—Issuing warrant of arrest without 
previously serving a notice ; see Damages, suit for 
Property—Right of shebait ; see Debutter property 
—, if incorporated with the impartible estate—Intention of the holder 
of the impartible estate ; see Hindu Law ae 
——, vesting of —Adjudication orders of two Courts ; see Trading Fn 
Prosecution, withdrawal of—Criminal Procedure Code (Act V of 1898), 
Sees. 275, 333, 494—Criminal Procedure Code, Sec. 494 Cis. (1) and 
(2)—Fudgment—Order of conviction on a plea of guilty—Advocate- 
General and Public Prosecutor, powers of, in the matter of witadrawal 
of complaini—Criminal Procedure Code, Sec. 494, action under, when 
taken—High Court's power of revision. ; 
When the accused has been committed to the Sessions Court but a jary 
trial has not begun, the case is not within clause (1) bat within clause (2) 
of section 494 0f the Code of Criminal Procedure. In such a case the 
withdrawal may be permitted until the judgment is pronounced. If the 
trial before a jury has actually begun, the case would come within 
clause (1). 
An order of conviction ona plea of guilty or an order finally terminating 
' the case at that stage can be regarded as a judgment. 
Section 366 of the Code of Criminal Procedure speaks of a judgment on 
` trial and section 567 only says what every judgment on trial should 
contain. h 
Neither section 215 nor section 333 of the Code of Criminal Procedure can 
be resorted to for construing section 494 as they are not pari materia. 
The Legislature never intended that under the garb of section 494 and 
merely because the Public Prosecutor has applied for withdrawal, the 
Sessions Judge would be competent to do what in effect is the quashing of 
a commitment, for which proper power is given under section 215 to the 
High Court only and only on a question of law. 
Section 494 has been expressed in very general words. It does not intend 
to limit the materials on which action may be taken to matters appearing 
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Prosecution ~(Conéd.). 
on the record only. The section contemplatcs action to be taken more 


often than not, upon circumstances extranecuy to the record of the cas2, - 


inexpediency of a prosecution for reasons of State, necessity to drop the 
case on grounds of public policy, credible information having reached the 
Government as to the falsity of the evidence by which the prosecution is 
supported and other matters of that description. | 

The power which the Advocate-General entering a nolle prosequi in a trial 
before a High Court exercises under section 333 does not depend on the 
consent of the Court, which a Public Prosecutor has to obtain when 
acting under section 494. The rights and privileges which the Advocate- 
General owns by virtue of his appointment are of a very different 
character, 

The words ‘cases tried by jury’ in section 494 of the Code of Criminal 
Procedure mean a state of things when it can bp said that there is, in fact 
a trial by a jury. 

Clauses (1) and (2) of section 494 together exhaust the whole range ot 
cases conceivable, clause (1) putting into category only those cases in 
which a jury trial is, In fact, being held, and all other cases being put 
intoa different category, namely clause (a). They are put into two 
different categories only for the purpose of providing for the extreme 
limit or the ultimate point of time till when the withdrawal can be made: 
in clause (1) before the return of the verdict; and-in clause (2) before 
the judgment is pronounced. 4 

The High Court has power to reviso the consent which the Sessions Judge 
has given under section 494 of the Code of Criminal Procedure. Giribala. 

< Dasi v. Madar Gazi vee 

Provincial Insolvency Act, Sec. 4~—District Judge, power > of What 

questions can decide ; see Insolvency 

, Sec. 4~Questions of title as “beten the 
Official Receiver or Official Assignee and a stranger—Property claimed 
by stranger as his own ; see Insolvency east 

, Sec. 4-—'Subject to the provisions of this 
Act’Questions of title aed by or against stranger-~Discretion of 
Court ; see Insolvency tae m 
, Sec. 4—Read with Sec 75 and Schedule I— 
Right of appeal—Order dismissing the petition of a creditor to include 
certain persons as debtors ; see Insolvency au: 
a, Sees. 4, 53 and ss A (c)—Power of Insol- 


[rennet 








` 





el 











vency Court to deal with questions of title, if exclusive—Dectston of - 


such Court, how far binding— Section 55 Cl. (c) interpretation of, 
The words of Section 4 of the Provincial Insolvency Act are very wide and 
í they confer on Insolvency Courts full power to deal with all questions of 
title ss between the Official Receiver or Official Assignee and a stranger 
with reference to property which is claimed on the one hand as being 
the insolvent’s and on the other band asthe stranger's property, No 
other interpretation ean be put upon the words of the section. It follows 
. 
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Provincial Insolvency Act—(Conéd,). 
from the words that there may be questions of title raised no matter by 
» whom which the Court may not deem it expedient or necessary to deter- 
mine and which, on the other hand the Court may in its discretion leave 
to be determined by an ordinary Civil Court. It does not follow from 
anything that has been said in the gection that the Court has exclusive 
= jurisdiction 1 to deal with all questions of title that may possibly be but 
are nót detually raised by a stranger, such exclusive jurisdiction being 
confined to matters, decision whereof is called for by any of the provi- 
sions of the Act. But if a stranger raised a question of title for its deci- 
sion or Submits to an investigation by it of a claim of title preferred 
against him, the decision when made is binding on him. 

The expression “ subject to the provisions of this Act” with which the 
section opéns is restricted to power conferred by the section only to this 
extent that it may not be exercised in any such manner as would be in 
conflict with ány provision of the Act. The circumstances under which 
questions of title raised by or against stranger, except such as regards 
which the Court has exclusive jurisdiction, should or should not be investi- 
gated or determined have not been defined in the Act and the legislature 
has left the matter to the discretion of the Court. 


So far 45 questions of title against strangers are concerned, the Court should 
ordinarily decline to go Into them where the Receiver claims no higher 
right than the insolvent himself, but if the Court in its discretion chooses 
to determine the question the decision cannot be said to be bad on the 
ground of want of jorisdiction or to be any the less a decision binding 
betweéeii the parties under sub-section (2) to section 4, provided that it is 
not in conflict with any provision of the Act itself. 


The trué interpretation of section 55 Cl. (c) of the Provincial Insolvency Act 
is that insolvency itself will not invalidate the transfer except in cases 
provided for by the Act itself but the avoidance of transfers under the 
genera] law or under section §3 of the Transfer of Property Act is not 
affected by that section. Sree Sree Radha Krishna Thakur and 
Thakurani represented by Atul Krishna Biswas, Shebait v. 
The Official. Receiver, Dinesh Chandra Roy Choudhury 


_—_ amana aana ——(V of 1920), Secs. 4,75, 75 Cl (3) and 

Schedule L—Appealable orders—' Persons aggrieved’’—Debt of creditor 
not proved before Court—Such creditor, if can intcroene —Right of 
appeal—Leave of Court—Admission, if tantamounts to leave—JInterro- 
gatories, when to be refused—Partnership how to be proved. 

Section 4 of the Provincial Insolvency Act empowers the District Judge to 
decide all questions whether of title or priority or of any natura what- 
soever and whether involving matters of law or of fact, which may arise 
in any case of insolvency coming within the cognisance of the Court or 
which the Court may deem it expedient or necessary to decide for the 
purpose of doing complete justice or making a complete distribution of 


property. 
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Provincial Insolvency Act—{(Contd ). 
Seclion 4 of the Provincial Insolvency Act read with section 75 and 
Schedule I of the Act confers a right of appeal to the aggrieved party in 
a case in which an order dismissing the petition of a creditor to include 
certain persons as deblors has been made by the District Judge. 


When a creditor is allowed to intervene in an insolvency proceeding 
although his debts has not been proved before the Court, he is a * person 
aggrieved ’’ within the meaning of the Provincial Insolvency Act and as 
such he has a right of appeal. ` 


An order dismissing the petition of a creditor to include certain persons as 
debtors on the allegation that the properties mentioned in the schedule 
belonged to members of a joint Hindu family, if not appealable under 
section 75 and Schedule I, is appealable under section 75 clause (3) of the 
Provincial Insolvency Act with the leave of the Court. The fact that 
theappeal was admitted and allowed to be preceeded with was tanta- 
mount to the granting of leave as contemplated by the Provincial Insol- 
vency Act, 


A party is not entitled to administer interrogatories for obtaining discovery 
of facts which constitute exclusively the evidence of his adversary’s 
In order to show that certain persons are partners ot a firm it must be 
proved by evidence that the persons alleged to be partners have agreed to 
combine their property, labour and skill in the business and to share the 
profits and losses in the same. From the mere fact that a person carrying 
on business is a copercener in a joint Hindu family, it does not necessarily 
follow that all his coparceners are his partners in that business. The 
Dinajpur Trading and Banking Co. Ltd. v. Probhas Chandra 
Sen tee arts) 





—~—, Sec, 21—" Froperty in the possession or under 
the contro] of the debtor’’—House claimed by wife—Wife and debtor 
living together ; see Insolvency 

(V of 1920), Sec. 21, applicability of— Fro- 
perty claimed by the insoluent’s wife—Attachment order by Court—Such 
attachment, of legal. 

Section 21 of the Provincial Insolvency Act gives power to the Court which 
it may exercise al the time of admitting the petition or at any other time 
for instance it may order the debtor to give security for his appearance if 
he is expected to abscond or may order the attachment by actual seizure 
of the whole or any part of the property in the possession or under the 
control of the debtor, excepting certain things as are exempted from 
execution by the Civil Procedure €cde. 





This summary power was intended to prevent the debtor from making away 
with what is his property,—documents and books of account which might 
be used against him ; property that he might run away wath. and take 
away out of the reach of the creditors, 
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Provincial Insolvency Act—(Conta.). 

The phrase “ property ia the posszssion or under the control of the deblor ” 
in Section 21 was never intended to apply toa house claimed by the wife 
because the wife and the debtor are living together. 

Where an immoveable property was claimed by the wife of the insolvent 
and the claim was not denied by the insolvent and there was simply a 
dispute between the creditor and the insolvent as to whether that property 
belongs to the insolvent or his wife : 

` Held, that the order of attachment passed by the lower Court, was 

altogether unreasonable and not-warranted by any of the provisions of 
the Insolvency Act. Srimati Mrinalini Dassi v, Harihar De 

—--———-, Sec. a1, Court, when can exercise its power 

under ; see Insolvency e 





, Sec. 21, object of giving summary power 








under ; see Insolvency vas ton 

, Sec. 21, powers given under ; ses Insolvency... 

= Sec. 55 CI. (c), ifaffects section 53 of the 

Transfer of Property Act ; see Insolvency 

~~~, Sec. 55 Cl. (c), interpretation gik T 

if and when invalidates transfer ; see Insolvency 

Sa ı Sec. 75—‘Person aggrieved’ —Debt of creditor 

not proved before Court—Creditor allowed to intervene in insolvency pro- 
ceeding ; see Insolvency 

— , See. 75 Cl. (2) Appeal admitted aki allowed 
to be proceeded with—Granting of leave ; ses Insolvency 

, Sec. 75 Cl. (3)—Order dismissing the petition 
of a creditor to include certain persons as debtors—Properties belonging 
to members of joint family ; see Insolvency 

Provincial Small Cause Courts Act, Sec. 25—Retrial in the. interests of 
justice ; ser Revision “es ae 

Public and private endowments ; see Debutter property er 

Recognition by landlord by acceptance of rent~-Acquisition of right of occu- 
pancy ; see Right of occupancy ons 

Reconveyance-—Procuring ofa revenue sale in order to defeat the hoes 
interest—Share purchased by sharer in other share—Revenue paying 
estate divided into separate accounts ; see Revenue sale 

Revenue paying estate divided into separate accounts—One of 

the shares sold through the chickenery of a sharer of the other part ; see 
































Revenue sale Sua 
Re-entry—Landlord and transferee of ERTE KAKA occupancy holding — 
Abandonment ; see Possession, suit for i$ ak 


Reformation ir situ—Chur lands constantly going under sites and reform- 
ing—Claim ; see Title on 
Registration, suit for, of document, if maintainable—Document tampered 


with ; see Contract oes 
Reimbursement, claim for, when not obnoxious tothe claim for price of 
work done under the original contract ; gre Damages tee oye 
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PAGER: 
Relation back, doctrine of—-Vesting of the property of the insdlvent—Title 
of trustee under the Presidency Towns Insolvency ‘Act ; se Insolvency -... 152 
| Relationship between parties —Real character of EIRE ; see 2 
Agent 172 
Remaindermam, title of, if can be disputed—Person having no title ‘at all j 
went into possession as a limited owner under an invalid Will ; ; See ‘Shiah 
Muhammadans vis tie 36 
Remedy of party aggrieved ; see Consent decree 70 ite 563. 
Remuneration of manager-—Reservation of a portion of income of endowed 
estaté—Enddwment, if valid ; see Debutter property a ‘see 468 
Rennel’s map-—Course of rivers; see Fishery Pea ine 369 
a — map—Direction of villages ; see Fishery 369 
Rent, additional, for excess land —Area recorded in the last Cadastral Subvey 
under Chap. X of the Bengal Tenancy Act-Compromige by Which rents 
were fixed at a certain rate—No evidence to show excess land ut the timè 
of adjustment or assessment of land ; see Enhancement Gi 279 
———, enhancement of, if fair and equitable—Discretion, if can be exercised By 
first appellate Court ; see Enhancement = ast 279 
——— decree, ex parte, affect of, as reBatds evidence ) sze Fishery y es 369 
e Repudiation of tenancy—Passing expression used by raiyat in tiying and 
describing the elementary facts of possession ; see Posseision, sult for... 256 
Res judicata, plea of—Judgment to be read in the light of the pleadings ; see 
Fishery 369 


Revenue sale—Purchase by owner of separate Hissa ~Colludirig žo protive 
a default in revenue and to procure a sale—Collusion, how proved. 
There was a revenue paying estale divided into two separate accounts-— 
One was estate No. 1536 belonged to defendant No. 1 and io father of 
defendants Nos. 5 to 12. The other account was No. 1536/2 and that a 
separate share 1a. 12g. 2k, of the same Taluk dnd belonged to the 
plaintiffs. The plaintiffs’ estate, by reason of some chickanery on the 
part of the father of defendants Nos. 5 tb 12 was sold for ‘arrears of 
revenue in 1921 and was purchased by the father of defendants Nos: 5 
to r2. The plaintiffs brought a suit to have it declared that the sale was 
bad, and before they got a decree, in September; 1923, the March Kist for 
1923, fell due. Estate No. 1536/2 was again sold for default of révenue 
and was purchased by defendant No 4, who was not a co-shdter in 
either of the two accounts. He sold it to defendant No.3 who again 
sold it to defendant No. 1, in the benami of defendant No. 2. Thereapon ` 
the plaintiffs brought their suit, claiming that defendant No. 1, who was 
a co-sharer in No. 1536 was liable to hold what he bought, namely estate. 
No. 1536/2 on account of the plaintiffs, subject to their contributing what 
he had: paid. The case made by the plaintiffs was that while they Were 
fighting to recover their estate from defendants Nos. 5 to 12, whose father 
had bought it at the first sale, defendant No. 1 was a party to an atrange: 
, ment with defendant No. 5 to the effect that the revenue in both thése 
estates should not be paid for the Kist of 1983 and that ia were acti 


r 
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Revenue sale—(Contd ). 


sold to somebody who would make the Taluk over to defendant No. 1: 

Held, that the case that the defendant Nos. 1 and S-were really colluding 
to procure a default in the revenue and:to procure a sale, which would: 
vest the plaintiffs’ estate in defendant No. 1; if made out, was a good 
case and: would-entitle the plaintiffs to an order on defendant No. 1 to, 
reconvey the plaintiffs’ share to the plaintiffs on. the latter-depositing the 
auction purchase money with proper stamp in Court: The plaintiffs and 
the defendant No, 1 were in strictness co-sharers. The essence of the. 
matter was the procuring of a revenue sale in order to defeat the.other’s 
interest. 


Fraud-and‘collusion cannot ordinarily be proved by direct evidence. It is 


to be gathered from the circumstances. Akshay Kumar Nath Taluk- 
dar v Ahmad: Ali Howladar 


a ceea Sale af tenure—Noabad talugs, nature of—Noabad, talngdar; 


status of~—Etmandar and Government—Bengal Laud Revenue Sales 
Act (VII B.C. of 1868), Sec. 13 Cl. (3) ~'Recognised.’ 

The word ‘Noabad by itself means ‘newly cultivated ’ 

Noabad:taluqs are not.permanently settled bat are in reality temporarily 
settled estates. : 

A Noabad taluqdar has got security of tenure for the period of a particular 
settlement ; but at the expiration of the settlement, the taluqdar will be 
entitled to a fresh settlement of the cultivated lands from Government.on 
terms tobe arranged between the taluqdar and: the Government. As 
regards ‘uncultivated: lands, such lands are ordinarily at the absolute 
disposal-of Government at-the expiration of a settlement and a taluqdar, 
has no right. to have a fresh settlement in respect of uncultivated 
lands," 

As regards the Etman or under-tenure under a taluqdar, whenever it appears 
that-the Etman is of long standing and that justice and equity demand 


that the Etman should be considered as an under-tenure binding on the. 


Government, the Settlement Officer makes a note to that-effect. When, 
however, it appears that the Etman is not considered binding, on Govern- 
ment, the Settlement Officer. makes a note to the effect thatthe- Etman 
is bot binding as against the Government. So far.as between -the Govern- 
ment and the Etmandar. But between the Etmandar and‘ the taluqdar, 
the Etmandar is entitled to the. rights which exist as, exist,between 
the parties and: no- interference is contemplated by the. Settlement 
authorities, 

The word ‘recognized’ in section 12 clause (3) of the. Bengal.Land Revenue 


Sales Act of 1868 has reference to the question‘of recognition as against. l 


the Government, 

Where the Settlement Officer had recorded an entry in respect of certain 
dag which ran as follows :. “The Etman is not binding as against the 
Government ” : 


„Held that the-Etman was nota protected interest and the purchaser. of a. 


Noabad talug at a-rerenue sale was entitled to call for the cancellation of 


N 
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Revenue sale—(Contd_). z 
such an encumbrance under section 12 of the Bengal Land Revenue Sales 
Act of 1868. Nagendra Chandra De v. Hara Kumar De Ni 4 
Revision—Civil Procedure Code (Act V of 1908), Sec. 115—Jnéerlocutory 
order—Rent suit—Claim allowed—Declaratory suit—Flea of payment 
dy, other defendants —Application for striking out the plaint on the 
ground that no cause of action cxists. 

In a suit for declaration that the defendants Nos. 2 tog had title in the 
disputed property which was liable to attachment and sale for rent due 
from the defendants Nos. 2 to 9, the defendant No. 1 applied for striking 
off the plaint on the ground that no cause of action existed as the defen- 
dant No. 9 had paid to the plaintiff a sum which satisfied his claim. 
The plaintiff averred that the payment was not sufficient. In the suit 
also a declaration was asked tothe effect that the petitioner had no 
interest in the properly in question. The Mursiff rejected the application 
of defendant No. 1 for striking off the plaint ; 

Held, that the High Court could not interfere under section 115 of the Code 
of Civil Procedure, whether the application b> regarded as one in the 
nature of an interlocutory proceeding in the suit or the mattar be con 
sidered from the point of view of what the plaintiff was in fact claiming. 





Pramatha Nath Ghose v. Sree Sree Iswar Gopal Jiu iis 1 
— Indian Oaths Act (X of 1873), Secs. 8, g--Court-sugy. sting parties 
should take spectal oath. 


It is irregular for Court taking the initiative in suggesting that the parties 
should take the special oath, inasmuch as he asked them to swear touch- 
ing books which he represented to them to be sacred books. The Court 
might have been influenced by what took place in reference to this special 
Oath. The High Court in revision under section 35 of the Provincial 
Small Causes Conrt Act ordered retrial in the interests of justice. 

Under Section 8 of the Indian Oaths Act the initiative should come from 
the parties and not from the Court and it is only under such condition 
that special oath can be administered under Section 9. Kabed Ali 
Mondal v. Dasura Mura bas os 77 

Right of occupancy— Recognition by acceptance of rent : 

Where the appellants were recognized as occupancy raiyats by the then 
landlords (e. g., by acceptance of rent) : 

Held, that they bad thereby acquired a nght of occupancy in the disputed 


lands.. Sri Chandra Churdeo v. Laldhari Prasad Singh ive 360 
Rise in price of staple food crops—Facts and circumstances to be considered in 
determining the limit of enhancement ; see Enhancement: ... 279 


Sale-— Sala, if can be set aside under O. 21 R. 89, Code of Civil Pircdure : 
(Act V of 1908)—Sale of immovable property under O, ar R. ga Sub- 
rule (3)—Defendant disobeying the order of the Court in a decree for 
restitution of conjugal rights. 

A sale held (under an order which-was subsisting at the time when the sale 
took place) under Sub-rule (3), rule 32 of order at of the Code of Civil 
Procedure fer Ceferdant’s cot cbeying the decree for restitution of, 
° 


a 
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Sale—(Contd.) 
conjugal rights, cannot be set aside under order 31 rule 89 of the Code 
of Civil Procedure, as proviso:(b) of sub-clause (1) of rule 89 cannot be 
* complied with by person applying to have the sale set aside, 

The proceedings under O, 21 R. 42 Civil Procedure Code whatever the 
ultimate result may be, are intended to be of a penal character designed 
to punish persons who have wilfully disobeyed the order ‘of the Court. 
Gahurall Karikar v. Srimati Asia Khatan ME. ‘zs 

~——, setting aside of-—Gross under-valuation in the sale proclamation, if by 
itself constitutes fraud and irregularity —Fraud, onus of proof. 

An application for setting aside a sale was made. It was found that in the 
sale proclamation the value of the property was grossly under-stated : 

Held, this circumstance was something more than the kind of irregularity 


which is commonly alleged for such statement of the inadequate value was. 


$0 greatas toshock the conscience and was by itself clear evidence of 
fraud on the part of the decree-holders,: 


Once fraud is established the burden of proot is on the decree-holder or the 
auction-purchaser, as the case may be, of establishing that the person 
injured by his frand and suing to recover property had clear and definite 
knowledge of those facts which constitute fraud at a time which is too 
remote to allow him to make the ee Ramizaddin Basar 

' v. Naimaddi Basar 


Securlty, order for Indian Press (Emergency Powers) Act (XXII of 1931), 
Sec. 23-—Emergency Powers Ordinance (II of 1932), Sec 63—Amending 
Ordinance 1932 (VII of 1932), Sec. 2—-Ovdinance, validity of—Notice, 
requisites of —Government’, meaning of—Indian Penal Code (Act XLV 
of 1860),,Sec.17-—‘Government established by law in British India’— 
Words nokcoming within the purview of section 4 of the Indian Press 
(Emergency Powers) Act as amended—Burden of proof—Matters whick 
tend directly or indirectly to bring into hatred or contempt the Govern- 
ment established by law-—Article, how construed-—Attampt or incitement 
to secure a change in the form of Government. 


As the validity of the Ordinance rests neither upon proof of an emergency 
nor upon the recital of an emergency but upon the judgment of the 
Governor-General that immediate action of this character was necessary, 
Ordinance of 1932 was valid and effective, though it did not commence 
by a recital to the effect that an emergency had arisen. In no event could 
the validity of the Ordinance be determined by evidence adduced before 
the Court as to whether a state of emergency did or did not exist. Ina 
Court of law the Crown cannot be called upon to prove affirmatively that 
a state of emergency existed. 

The Indian Press (Emergency Powers) Act, 1931 provides what the notice 
is required to contain. The requirement is “ stating or describing the 
words, signs or visible representations which in its opinion are of the 

_ nature described above. x 
Where the Local Government have carried out the directions of the Indlan 
e i 
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Press (Emergency Powers) Act, 1931 _itis not for the Court to te 4 


any further requirements. > tii 
The word ‘Government’ in the phase y Goyernment established by lawi in 
British India” bears the meaning as given. in section 17 of the Indian 


Penal Code. The phrase “ Government established by law in British - 


India ” me "British rule and its representatives as such—the existing 


aa vottical ani system as ia from any particular. set of adminis- - 


trators, ” 

The Government's order eating the publisher and printer of a-certain 
newspaper each to furnish a certain amount of security is not bad for not 
stating the particular clause in sub-section (1) of section 4 of the Indian 


Press (Emergency Powers) Act, 1931, as amended, against which the 


artiċle in question was found to have offended. 
Per C. C, Ghose, F.: inan application under section 23 of Act XXII of 


1931 the Indian Press (Emergency Powers) Act praying that certain orders 
of the Governor of Bengal to deposit securities may be set aside, the 


onus of proving that the words used by the petitioner did not come within , .- 


the purview of section 4 of the Indian Press (Emergency Powers) Act as 
amended by section 63(d) of the gaa Powers Ordinance 1932, is on 
the petitioner. 


- The article must as a matter of law be read as a whole ina fair, free and 


liberal spirit and-should not be viewed with an eye of narrow and fastidious 
criticism. . 


An attempt or incitement io i secure a change in the form of Government i is 
not an effence. 


A Judge should examine the question whether on a proper and dispassionate 
reading. of the offending passages it can be said that the writer has used 
words which bring the Government into hatred or contempt, or excite 
disaffection against it. The totality of the words used jn the article must 
be taken into consideration, Publisher of Amrita Bazar Patrika v. 
King-Emperor 

Sentence—Motive ; ses Obscene book oh 
Separation, what constitutes—-Ancestral impartible estate—Separation must 


4 


be a complete separation in worship, in food and in estate ; see Hindu - 


Law aed 
Shebait, if a trustee of debutter property ; see Debutter property 5 
——— of a family Thakoor, pape emer of, rules governing; ses Debutter 

property ase aes 
, office of—Founder of debutter making rules that office to be held by 
some one among his heirs to the exclusion of others in a succession 
differing from the'line of Hindu’ inheritance } see Debutter property 

, office, of—R estriction to rules sekeng succession } see Debutter 
property aes 
, office of-—Rule in Tagore case, lf applies; see Debutter property 
tiaras) person succeeding to) status of ; se Debutter property... © °° hu 
‘ i e. 
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Shebait, remuneration of, reservation of a portion of i income of endowed estate 
for the—Enidowment, if valid 5 ses Debutter property Lee iss 
—, right-of; if ‘property’ udder Hindu Law ; ste Debutter Property 
————, right - of, “in: ‘different kinds’ of. Private Debutter properties ; ; i" see" 
Debuitter’- Property ` ae es 
, Who can be see editie | TE as w 








aoe 


Shiah Mahiammadans=Construction of will creating succession of three ~*- 


estate} Life ` interests or absolnte 'estates—Rule of estoppel—Civil 
Procedure Code, (Y of 1968), ‘See. 17— Jurisdiction of Courtz- Cini to 
property as trustee tinder a wagf. i 


A Shiab Muhammadan, by his will, boqueathed’ his property to one F, i 


“with powers of possession and enjoyment as owner (wohi ikhtiarat ba 
gabs-o-tasarruf-e- -malikana).’” The will further provided (inter alia) | 
that After the lifetime of the said’ legatee, M'shall, if alive, be his successor 


"a> 


“and shall also have the very same powers as have been bestowed on F”’, > 
and that after the lifetime of the said M, “one H shall be his successor, $ 


provided he be alive ” : : 

Held, on the construction of the willas a whole, that the first legates F. 
did not take an absolute interest in the property, and that the dominant 
intention of the testator was to create a series of three life estates in 
succession, BANG 

Held further, that the rule of estoppel laid down in (inter alia) that when 
a person having “no title atall went into possession asa limited owner 
under an invalid will, he was precluded from disputing the title of the 
rema@indermen under the will, had no application to the circumstances of 
the present case. 

A claim to succeed as owner under a will cannot,” under section 17 of the 

- Civil Procedure Code or otherwise, be joined with a claim as trustee under 
a wagf, The latter is a separate and different cause of action, and the 
suit in respect thereof can only be entertained in the Court of the district 
where the property is situate. * Sardar Nisar Ali Khan v. K.B, 
Sardar Mohammad Ali Khan 

Specific performance—Specific Relief Act (I of 1877), Sac. 2905) — Specifa 
performance of agreement for sale not enforceable as against a sub- 
sequent bona fide purchaser without notice—Effect of constructive 
notice —Omission to make reasonable enguiries--Mesne profits allowed, 
though not claimed in the plaint Opportunity to exercise an admitted 
right of pre-emption, ; : 

On the rst’ May rgar the: defendant entered into an agreement to‘sell his‘ 
land‘to the plaintiff. Subsequently, on the brd ‘April 1922 the defendant 
sold: thé same land to the appellants. Ina ‘suit brought by the plaintiff 
for specific performance of the agreement’ of ‘the rst May’’roar against“ 
the defendant and the appellants, the appellants pleaded that they were 
bona fide transferees for value without’ notice of' the original contract - 


and were consequently: protected by arani b), ia section 27, Specific: < 


Relief Act. 
Held, (leaving open the question as to the i: poi whom ‘the onys asto 


N 
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Specific performance-—(Contd,). : 
notice rested) that upon the evidence asa whole, the circumstances were 
such as to put the appellants upon enquiry, and that if reasonable enqul- 
ries had been made by them before the deed of sale of grd April 1922 was 
executed by the defendant in their favour, they must have become aware 
of the prior agreement of sale, dated the 1st May 1921 between, the 
plaintiff and the defendant. The appellants, therefore, not being trans- 


ferees without notice of the original contract, were not protected by - 


clause (b) of section 27, Specific Relief Act, and the plaintiff was entitled 
to a decree for. specific performance of the agreement of May 1921 against 
the defendant as well as against the appellants, i i 

Held, further, that the plaintiff should have leave to amend his plaint by 
claiming mesne profits, and, on such amendment, a decree for mesne pro- 
fits should be passed in his favour for such period as the Board, in the 
peculiar circumstances of the case considered just. 

Held, also, that the appellants (who as the defendant’s collaterals and 
co-sharers had admittedly a right of pre-emption in respect of the sale of 
May 1921) should bave an opportunity, within six months of His 
Majesty's Order-in-Council, of exercising their right of pre-emption by 
paying to the plaintiff the purchase price fixed in the agreement of May 


1921, and that meanwhile the aforesaid decree for specific performance, 


should not be enforced against them. Mohammad Aslam Khan v. 
Khan Sahib Mian Feroze Shah KA 
Specific Relief Act, Sec. 27(b)—Effect of constructive notice—Omission to 
make reasonable enquiries ; see Specific performance Pi 
—, Sec. 27(b}—Specific performance of agreement for sale 
not enforceable as against a subsequent bong fide purchaser without 
notice—Effect of constructive notice ; see Specific performance 
, Sec. 4a-—-Suit for declaration of title and'for és bine 
tion of poecila Oket of suit is to lay the foundation for something 
that the plaintiff fears may happen in the futureeNo act or interference 
by defendant ; see Suit, maintainability of mae es 
Splitting up of mortgage lien ; sea Appeal 
Staple food crops, rise in price ofFacts and circumstances to be considered 
in determining the limit of enhancement ; see Enhancement |. rer 
Substitution—Stranger-—Flaint to be A naka a petition for 
substitution as part of plaint—-Cause of action. 

If some person who is not an heir ex concessis of a deceased defendant is 
to be substituted in his stead, it is necessary not merely that the name of 
the person should be substituted or added in the cause title but that the 
plaint should also be properly amended making the allegations according 
to which the plaintiff claims to treat the added defendant as in some way 
responsible for the action of the deceased defendant. 

The plaintiff made an application to the Court saying that the present 
appellant (K) “ bas been possessing ’’ the deceased’s moveable properties, 
Hence, for the purpose of meeting all sorts of objections, it is necessary 
to include the said K also in the category of the defendants.” Upon 
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Substitution —(Contd). 
that an order was made “plaintiff applies for substituting K of the address 
é and partioulars as mentioned in the petition in place of the deceased 
defendant No.1. Beit soand the petition be treated as part of the 
plaint, 1? 

Held, that this method of treating the petition as part of the plaint was 
objectionable, 

That the petition disclosed no cause of action against the person proposed 
to be added as he being stranger, could only be added as defendant in the 
suit, if he had intermeddled with the estate of the deceased. Kanal 
Lal Misra v, Ram Nibash Bajaj ta iss 

mt , petition for, treating as part of plaint ; see Substitution 
Succession—Hindu family governed by Mitakshara~Ancestral impartible 
estate ceased to be joint family property——Intention, express or implied, 
on the part of the junior members of the family ; see Hindu Law z 
—— to the office of Shebait--Rule providing that office to be held by 
some one among the heirs of the founder tothe exclusion of others ina 
succession differing from the line of Hindu inheritance; see Debutter 
property vee one 
Sult, dismissal of—~Dismissed for default—Sufficient cause—Late owing to 
plaintifs bringing his witnesses—Hxamination of plaintiff not finished 
—Defence witness examined—Civil Procedure Code (Act V of 1908), 
0. 9 R. 9, O. 17 Rr. a, 3. 

Where a suit has been decided upon some evidence given by the plaintiff and 
the evidence given by the defendant, the right of appeal depends upon 
what the Court did and not upon what the Court should have done. 

As the examination of the plaintiff was not concluded the suit was adjourned 
to the next day. The plaintiff to get his witnesses went off thal very day 
toa certain place and came back with some witnesses on the morning of 
the next day but was-nearly an hour late in attending the Court. The 
Court took some evidence and dismissed the suit on the merits ; 

Held, that the Court should bave acted under rule 2 and not under rule 3, 
of order 17 of the Code of Civil Procedure. The case came within 
order 9 though the Judge -wrongly proceeded to call the defendant’s 
evidence. The case should be treated on the line of authority, viz., 
Reasuddin Basunia v. Fiban Mohan Roy; Ram Charan Lal vy, Raghu- 
bir Singh and Shashi Bhusan Kumar v, Dwarka Prosad Marwari, as 
though the decree of dismissal had been a decree made ex parte, 

That though in a sense there was not sufficient cause for the plaintiff being 
late, he in a wrong-headed and muddled-headed way was doing his best 
to have his witnesses before the Court and the suit should be restored, 
Aktar Hossain v. Srimati Husseni Begum ve ies 

~~, maintainability of—Court-fee—Suit for declaration—Decree passed by 
Calcutta Small Causes Court—Decree valued above Rs, 2000—Decree, 
execution of—Claim preferred—Security given by claimant Soy satis- 

Faction of decree—Order, nature of, 








A suit brought under Rule 102 of .thé Rules of Practice of the Calcutta ` 
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Suit - (Conéd.). biter Meee Te Fae 
Small Causes Court against the execution creditor for a. decimation, that i 
the property; was dot liable’ todttachment: and sale in. execution of a ve : 
decreg; is to be valued. at,the. amount for whigh the decree was.dxecuted: .,./ 
and not the actual value of the property. C joi 
An order made‘-upon à claim to attached property. is final, although the: 
value of the subject matter of the claim snit in the Calcutta’ Small! 





Causes. Count was more'than Rs, 200p, No. question of valuation for :. s 
jurisdiction arises. It ‘is final because there is Ponges to make ite.: 
contingent. 


+, The appellant applied for execution of his decree Tor Re. atgget Ia, sepals X ng 
in the Calcptta Small. Causes Court. , On 1th March 1930, one B made- ----.. .- «-- 
a claimito the attached property. The claim was made by filing a plaint." anu à 
in which the claimant was the plaintiff and the appellant, the execution . . 


s» creditor, was‘the defendant. B.under an order dated the 2oth March, . .:. 


secured a release of the.property from attachment’ on his. executinga - ~-e- -- 
bond for payment of the decretal sum, if his claim suit fails. On the... . 
goth. April, the claim was dismissed. | - 4 

` The claimant Bhicumchand on the gth May 1930, bróngkt in the High, 5i 
Court the suit out of which the present appeal arose. He pleaded that ~ | 2 


the defendant Deepchand’s stock in trade had been’ hypothecated to him ee 
and that over Rs. 10000. was: due to him on the security. Besides Deep» — 
chand he impleaded certain persons whom he alleged to have subsisting 
attachments on the property, and he also impleaded the appellant. 
The relief asked as against the appellant was simply a declaration of his 
charge on Deepchand’s stock in trade: > ’ 
Held, that the-suit was not maintainable as against the’ appellant, as after 
the 20th March, the latter had no interest or concern with the property 
which had. been attached, 


That, the-suit-could not also be maintained, as against the appellant as the 
decision in the claim case, ‘though the subject matter of the claim suit | 
was more-than'Rs. 2000, was final. Padamchand Pannatato. Bhie ` ` 
cumchand Chururia - - 349 
—, maintainability of—Suit for declaration of title and for contenotun 
of possesston—No. allegation of any act or interference by defendant. 


Where’ what the plaintiff in a suit for declaration of title and for confirma- 
tion ‘of possession is aiming at is laying the foundation for something 
that he fears may happen in the future, having regard to an entry in the ` 
Settlement Record biit not alleging any act or interference by the defèn- ` 
dant'wħich has'ariy bearing upon the possession, the suit is not maintain- 
able a3 being without any cause of action. Kumar Nagendra Kishore 


Roy Choudhury v. Brojendra Kishore Roy Choudhury wa 816 
———, restoration of—Sufficient cause—Plaintiff doing his best to have his 
witnesses, betore the. Court; ; see Suit, dismissal of KH s , I2 


—, valuation of— Suit brought under Rule ro2 of the Rules.of Practice of 
the Calcytta Small Cayses Court’ against the execution creditor fora 


4 
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Sult—(Coned. ). | š E A 
declaration that -the property was-not liable to, echieuts see Suit) 

aaa of - “nee ht we E BMD 





affirming a carse and appointing Receiver—Payment by judgment- 1 
debtor of arrears of annuity—Receiver, who misappropriated the same— 
Annuitant decree-bolder applying for execution of decree by sale of pro- 
perty charged with the payment of annuity ; see Administration suit... - 48 
| —— for declaration of title and for confirmation of poswession—No allegation: 
“as toany act or interference by. defendant—Entry in the Settlement 
Record ; see Suit, maintainability of ee a 316 
~- for price of work done—Plaintifi’s evidence not reliable—Defendant’s 
measurement as to earthwork not properly made—Defendant not able to 
produce all relevant materials- in connection with measurement he made ; 


see Damages ~ 285 
—— for registration of docuntent, if ees ear tamperei with ; 5 

see Contract ta 413 

—— instituted not as a sult in forma pauperis—Application to continue the : 

suit as a pauper suit—Application, if to pe allowed ; ses Partition suit ... 148 


Survivorship, rule of, applicable to ancestral impartible estates—Hindu - 
family governed by Mitakshara—Joint family Property ; see, Hindu 
Law e 92 
Surety—-For judgment-dabtor's appearance—Extent of liability. = Subsequoni e 
appearance and part payment of decretal dues- by the judgment-debtor— 
Liability, if still exists—Indian Contract Act (IX y 1872)—Sec. 135 
applies. 

_ In an execution’ proceeding the an edabi under awest was release. 
on a third person standing as surety for his appearance after the objec- 
tion filed by the jadgment-debtor under section 47 Civil Procedure Code 
is finally heard. 

_ Subsequently the said objection having been dismissed, the judgment-debtor_ . 
appeared in Court and.paid some portion of the decretal dues. The os 


decree-holder proceeded against the surety for satisfaction of the decretal 
dues : 


_. Held, that the liability of the surety in the matter of satisfaction of the = 
: decree ceased after the judgment-debtor had surrendered. 


. Held, Rather, that section 135 of the Indian Contract Aet applies to the 1 
facts and circumstances of the .present case. Firm Bhagwandas | ... 
Madanlal v. Nabin Chandra Chowdhury i me 386 


mame, application for execution against—Application under Sec. aR of the.. 
_ _ Bengal Tenancy Act, to set aside an ex parte rent decree--A pplication 


admitted on a third Person giving a surety, bond i in Heu of deposit ; see ent 
Jurisdiction ` ` Sa "576 


, liability of—Judgment-debtor arrested in execution Proceeding a pte 
Relêase of judgment-debtor on third person standing as surety—Objection. a 
under section 47 Civil, Procedure , Code dismissed—Judgmentwdebtor nae 
appeared and paid some “Portion of decretal dueg ; see Surety pada 586 
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Surety, liability of, when ceases—Judgment debtor arrested in execution pro- 


ceeding and released en third person standing as surety—Appearance of 
judgment-debtor and payment by him some portion of decretal dues after 
disposal of objection under section 47 Civil Procedure Code; see 
Surety 


Tagore case, if applies, to office of Shebait ; see Debutter seobesty fa. 


Tenancy, new—Landlord ‘purchasing holding in execution of his rent 
decree—Subsequent letting outa portion of the land of the original 
holding to the old tenant ; see Possession, suit for obs soe 

y repudiation—Passing expression used by raiyat in trying and des- 
cribing the elementary facts of possession ; see Possession, suit for 
) when terminable—Lease for 4 years— Holding over—Transfer of 
Property ‘Act, Secs. 106, 116 ; see Ejectment 
Title— Possession —Newly formed thur land—~Pleading. 
` In the case of chur lands which are constantly going under water and 
reforming, it is very difficult, until a full investigation based on a proper 
survey and comparison of maps is made, to premise with any degree of 
certainty whether a claim would really lie on the ground of a new forma- 
tion as being-reformation in situ or a contiguous accretion. Hence the 
pleadings so faras a matter of this kind is concerned, should not be 
construed too strictly, unless one must do so for some very good 
reason. í h > 
In the case of newly formed chur lands, the possession lies with him who 
has title. Sarat Chandra Roy Choudhury v. Bhupendra Narain 
Rai Choudhury ron 

——, evidence of—Repeated assertions in ancient EN possession 
in conformity therewith ; see Fishery one 

“Transaction, series of acts forming part of the same—Test ; see Cheating 

Transfer of part of non-transferable occupancy holding—Transfer on condi- 
tion that underlease shall be given to the transferor; see Possession, 
suit for 

Transfer of Property Act, Sec. 63—Acquisition made by vdbvtgagee for his 
own benefit— Indian Trusts Act, Sec. 90; ses Accretions —... ae 

—_——, Sec. 108 Coal mining settlement ; see Personal 
decree E : ane a 


» Secs. 106, 110, 116—Notice to quit—Lease for a 
term of years, when expires—Holding over ; see Ejectment ... oes 











Holding over after expiration of lease ; dee Ejectment is nee 





, Sec. 110, second clause of operation of, how 
excluded ; see Ejectment ae an 


—womt 





. Trespasser in possession as ‘a limited owner under an invalid Will—Title of 
remainderman, if he can dispute ; see Shiah Muhammadans ... ies 


Trustee, title of, when accrues~Presidency Towns Na Act; see . 


Insolvency ` Svs 


Undue tnttuence—/udian Contract Act, (1X af 1872) Sec. 16, Sub-Sec. (a) 


. 7 


, Secs. 106, 116 =Lease for a term of years— 
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Undue Influence—(Contd.). 


Party to a contract “in a position to dowinate the will of? “ ‘ihe e oiher < 


Onus probandi. 

e When itis sought to set aside a contract on the ground of undue influence, 
the initial onus is on the party seeking relief to establish that the other 
party to the contract was “ina position to dominate” his will, Until 
it has been so established, the burden does not lie upon the other party, 
under Sub-section (3) of section 16 of the Contract Act, of proving that 
the contract was not induced by undue influence. Gafur Mohammad v. 
Mohammad Sharif avs ik 

Unlawful consideration—Money paid to the etane s mistress any in 


satisfaction of her decree and partly for the purpose of preventing insti- ` 


tution of criminal proceedings against the mortgagor ; see Contract 


Unprofessional conduct—Legal Practitioners Act (XVI of 1879), 
Sec, 14—-Fleader acting in professional capacity— Proceeding in Revenue 
Court— Irritation or disappoint ment—Casting imputation on the honesty 
and integrity of the officer of the Court-—-Defamation, charge of— 
Compromise of the criminal case—Accused to pay the cost of witness for 

. the prosecution under the terms of compiomise—Bill submitted to Court 
by the mitness— Accused contending cee payment-—Court deciding 
as to fayment—Fudicial order. 


Section 14 of the Legal Practitioners Act is material even when any pleader 
is acting in hig professional capacity on behalf of his client in a proceed- 
ing inh Revenue Office. 


No amount of irritation or disappointment would be any justification for 


any legal practitioner, casting imputations upon the honesty and integrily , 


of one of the officers of the Court before which he was appearing. 


A, a Peshkar, instituted a case in the Criminal Court against B under 


section soo of the Indian Penal Code. The case was compromised and . 


asa part of that compromise B undertook to pay the expenses of C, a 


Tahsil Officer (Sub-Divisional Officer) and a witness for the prosecution . 


on behalf of A, before whom the offensive observation had been made by 
B, when acting asa pleader. After the termination of the proceeding 


C submitted `a travelling allowance bill in which he claimed a sum of ` 


Rs. 49-1 anna. B, when asked to pay this amount, objected. Sub- 
sequently through the intervention of the Sub-Divisional Officer, who 
dealt with the cage under section 500 Indian Penal Code, he agreed to 
pay asum of Rs. 27-3 annas in six monthly instalments.. Thereupon 
the Sub-Divisional Officer made an order on the 6th February, 1932 in 
these terms: “As B agrees to pay the reduced amount of Rs. 27-3 as. 

in six montbly instalments commencing from this month at Rs. 5 a month 


for five months and balance in the sixth month, A need not take any.. 


steps now as the money will not be recovered from him. B will deposit 

the money with me every month, with necessary money order fee. 4 

C however did not agree to accept the sum of Rs. 27-3 annas in discharge 

of the bill for the sum of Rs. 4C»! anna and caused a letter to be sent to 
* 


N 
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Unprofessional conduct—(Contd ). 
the Deputy Commissioner who thereupon noted on the letter a memoran- 
dum in these terms : 


*S.D.O.C has submitted this letter for my, perusal. I agree that he 
should receive the travelling allowance to which he is entitled asa 
Government servant and that it should be paid in full by the rgth March 
1932 without fail. ” 


Upon receipt of that memorandum, the Sub-Divisional Officer issued a 
notice on the a4th February, 1932, to pay Rs. 40-1 anna as travelling 
allowance to C by 15th March 1933 without fail, in full : 


Held, that the real and effective order with regard to the payment of the 
travelling allowance to C was the order dated the 6th February, 1932 by 
the Sub-Divisional Officer. The Sub-Divisional Officer ought not to have 
treated the memorandum made by the Deputy Commissioner, as if it was 
something in the nature of an order which he, as a judicial officer, could 
properly take notice of. In the matter of Hem Chandra Ganguly, 
Pleader ave “i 

Will—Construction—Gift over—Divesting of vested interest—Indian Succes- 
ston Act (XXXIX of 1925), Sec. 124, construction of. 


One R, a Hindu inhabitant of Calcutta and governed by the Bengal School 
of Hindu Law, died on the 26th July, 1904, after executing a will dated 
the goth October, 1903, leaving him surviving his widow and two minor 
sons S and A, the present respondent. On the 13th February, S died 
intestate and without male issue, but leaving him surviving his widow, 
the present appellant and an infant daughter. When S died both he and 
A had attained the age of. as, the age mentioned in ‘clause -10 ‘of 


the will, g 
Clause 14 of the will was as follows :— Subject to the payments of the 
legacies and annulties aforesaid............1 devise and bequeath the whole 


of my estate real or personal of any kind or description whatsoever and 
wheresoever situate to my said executors and trustees in trust for such of 
my sons as shall be living at my death or come into existence within 
twelve months after my death and also for the son or sons of such of my 
song as ghall then be dead (such son or sons taking the share which their 
father or his father would have taken hereunder had they or he been 
then alive) provided the said sons or sons of my sons taking equally per 
stirpes...........but nevertheless in the event of any sons or son’s sons 
dying without leaving lineal male issue him surviving, the other of my 
son or sons or son’s sons living at the time shall be equally entitled to 
his or their share of the property as he or they would inherit under the 
Hindu Law....... fave 

Held, that in the events which had happened the gift over in favour of A 
took effect. 

That section 131 and not section 124 of the Indian Succession Act of 1025 
applied to the case. i 

The words of clause 14. “la the event of any son’s or son’s sons dying 

a 
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Will Cind ). 
without leaving lineal male issue him surviving” were prima fasie to be 
construed in their literal significance as referring to death at any time. 

* Section 124 of the Indian Succession Act of 1925 does not apply if a period 
is specified in the will within which the contingent event is to happen, or, 
putting it otherwise, the section only applies, if, without doing violence 
to the terms of the will, it can be held, ata matter of words, that the 
occurrence of the uncertain event prior to "the period when the fund 
bequeathed is payable or distributable ” is alone within the contempla- 
tion of the testator. If the terms of the will make that construction of 
his words impossible, the section then does not apply. 

This was particularly a case in which care must be taken lest the wills of 
people speaking a different tongue, trained in different habits of thought 
and brought up under different conditions of life were Interpreted by the 
application to them of a too rigid construction of the English language. 
Srimati Indira Rani Ghose v. Akhoy Kumar Ghose’... ii 

—— Construction of —Vested interest, divesting of—Indian Succession Act 
(XXXIX of 1925), Sees. 124, 131. ` 

R, a Hindu inhabitant of Calcutta, died on the 26th July 1904, after execut- 
ing Will on the goth October 1903, leaving him surviving his widow and 
two minor sons Sand A, Sdied on the 13th February, 1930, leaving 
him surviving his widow, the plaintiff respondent, and a daughter. 

The relevant portion in the clause of the Will was as follows: “I devise 
and bequeath the whole of my estate real or persona] of any kind or 
description......to my executor......for such of my sons as shall be living 
at my death...,..and also for the son or sons of such of my sons as shall 
then be dead (such son or sons taking the share which their or his father 
would have taken thereunder had they or he been alive)......but never- 
theless in the event of my sons or sons’ sons dying without leaving 
lineal male issue him surviving the other of my son or sons or sons’ son 
living at the time shal! be equally entitled to his or their share of the 
property as he or they would inherits...” 


Held, that in the events which had happened, the gift over in favour of 
A took effect. 


Section 131 and not Section 124 of the Indian Succession Act applied. It 
was not a contingent bequest but a bequest of a vested interest liable to 
defeasance on the happening of a condition subsequent. Akhoy Kumar 
Ghose v. Srimati Indira Rani Ghose cs We 


~—— Oudh Estates Act (I of 1869), as amended by United Provinces Act 
(IM of 1910), sections 19, 22, Stib-section (10)—~Validtty of unattested 
wills executed after passing of the 1869 Act but before publication of the 
lists under sections 8 and 9—“ Male agnate ”, meaning of—Gotraja- 
sapinda—Fulfilment of both conditions essential. 


The provisions of section 19 of the Oudh Estates Act, 1869, requiring (inter 
alia) that the will of a taluqdar, to be valid, must be duly attested in 
accordance with section 50 of the Indian Succession Act, 1865, apply to 
every will executed after the passing of the 1869 Act (viz, the rath 
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Will—(Conid.), 
January 1869), irrespective of thè date when the list of taluqdars was 
prepared and’ approved under section’ 8 and 9 of the Act. 
In ascertainiag the meaning of the words “male agnate” in section 22, sub- 


section (10) of the Oudh Estates Act, 1 of 1869, as amended by the 


United Provinces Act HÍ of 1910, recourse must necessarily be had to the 
personal law of the individual to whoin the succession is to be established. 
Where, for instance, the parties are Hindus governed by the Mitakshara 
School, “male agnate” denotes a 'gotraja-sapinda, and a plaintiff, in 
order to qualify as a male agnato, must satisfy two conditions, viz., (a) 
that he is of the same gvéré, or, as it may be expressed, of å. common 
patriarchal stock, and . (b) that he is a sapinda of the deceased, that is, 
connected by blood through a common ancestor, the connection being 


traced through males. The plaintiff must satisfy the Court of the fulfil- ` 


_ ment of both these conditions, and it is not sufficient for him to prove 

` merely that he was a sapindg of the propositus. He must further estab- 
lish the identity of his gotra with that of the propositus. 

- Judgment of the Chief Court of Oudh (I L. R. 3 Luck. 326) varied. 

Dulahin Jadunath Kuar v. Raja Bisheshar Baksh Singh N 

, construction of—Hindu will in English langaage—Construction of 

English language ; see Will ate sae 

ofa Shiah Muhammadan, construction of—Will creating succession of 








three estates—Life interests or absolute ‘estates; see Shiah Muham* | 
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grant relief ... es one 
Limitation Act, Sec. 19 "(1}—Achuowledgment of “debt by alience of mort- 
gaged property prior to date of eae sve 
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From Punishment to Prevention by Prosanto Kumar 


“Sen, M.A. LL.M. (Cantab). Published by the Oxford University Press, 


London, 1932. 

This book is, perhaps, the first ‘of its kind in India. The 
importance of the subject cannot be gainsaid, in as much as it 
has been truly said that the penal law of a country is the true 
index of ‘its civilization. The ancient /ex faHionis has been modi- 
fied by centuries of study by savants, and perhaps by faddists too 
who treated all crimes as disease. But punishment, severe or light, 
seldom serves as a deterrent and often fails in its object. Though 
the treatment of crime, if one may use the expression, by ‘measures 
of safety’, is much too recent to be judged as to its merits, and 
though at@his experimental stage it is - too early to pronounce any 
definite opinion on its efficacy, yet there is little doubt that results 
attained so far have proved very encouraging. 

There have been attempts made in Europe and America to 
make a careful and scientific study of Criminology as well as 
Penology but in India very little has been done in this direction 
so far. In Bengala Juvenile Court anda Borstal Institution have 
just been established, and there is considerable room for scientific 
studies and researches in matters that Mr. Sen’s book deals with, 
The subject is vast and_a systematic treatment of it requires a 
comparative analysis of the excellences and imperfections of 
different methods obtaining in different countries, a judicious 
examination of the same conducted ina historical and non-partisan 
spirit and a philosophical yet practical bent of mind capable of 
forming its own conclusion with fairness and decision. Mr. Sen by 
his wide range of- ‘studies, and varied experience at the Bar as well 


.,as on the Bench was pre-erinently fitted for the task and the pro- 


duction therefore has been a very interesting and instructive one. 
The book will afford an im the authorities responsible 


r 
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for the detention and correction of criminals to proceed on right 
lines, and it ought to be in the hands of every person who has any 
part to play in the making or the administering of penal laws, 


The Law of Evidence in India by A. K. Ghose, Bar-at-law 
and Advocate, High Court, Calcutta; published by Messrs. Butter- 
worth & Co; (India) Ltd., 6 Hastings Street, Calcutta, 1932. 

This small book purports to give a concise statement of the entire 
law of evidence as codified in the Indian Evidence Act. The Act 
gives a number of cut and dried rules for guiding and controlling 
the admission and rejection of evidence in law Courts, and each of 
these rules is based on very sound logic and is the result of judicial 
experience of ages. Unless one knows the reasoning underlying each 
individual rule it is impossible to work the provisions of the Act. 
The reasoning of the law can no doubt be gathered from the volu- 
minous text books on the subject or the myriads of reported cases, 
but to the students of law who are not sufficiently advanced in their 
studies, voluminous treatises or judicial pronouncements on special 
cases do not prove very much helpful and asa matter of fact they 
often turn away from the stupendous works with a feeling of despair. 
Tt is for this class of people that Mr. Ghose has written this book. 
He has explained the basic principles of the essential provisions of 
the Act in such a lucid manner that the law fixes itself on the mind 
of the reader without any effort on his part. The whole subject has 
been laid bare in an absolutely easy and fascinating style‘and in a 
perfectly logical sequence. The classification and analysis of the 
legal topics have been extremely logical and purely scientific, This 
is just the work that ought to be prescribed asatext book on the 
law of evidence for the use of the law students and constantly used 
as a vade mecum for;judicial officers. The chart given ina folded 
sheet towards the beginning of the book has been very carefully 
prepared and will show ata glance the basic structure, the actual 
skeleton, of the whole law. The book has been neatly printed and 
its general get-up is in perfect keeping with its object and nature. 
We have every confidence that the publication will meet with the 
reception which it so justly deserves. 

The Indian Income Tax Act, by Sudhir Mohan Das Gupta, 
M. A. B, Le, Pleader, Khulna ; published by the Eastern Law House, 
Law Publishers, 15, College Square, Calcutta, 1932. Price Rs. 6. 

In these days of wider application of the Income-Tax Law, the 
lawyers and the commercial public will alike welcome the present 
compilation as a handy NG for frequent consultation. 

The learned author has cgffsiderabl ctical experience in Income 


o 
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tax matters and that has enabled him to collect all the necessary 
materials and informations and incorporate them in his book. The 
book is complete with up-to-date case law, Government circulars 
and notifications, model forms of pleadings and petitions and all 
these will undoubtedly render valuable assistance to lawyers while 
preparing themselves for Income-tax cases. On many occasions, 
the learned author has, instead of explaining the law in his own 
words, utilised the ipsissima verba of the learned Judges and this 


“practice, avoiding the risks of erroneous exposition as it does, must 


naturally evoke greater confidence. The detailed fashion and fulness 


` in which matters relating to accounts and procedure have been 


treated in the book will be very much appreciated. We have 
examined some of its topics and particularly the notes under sec- 
tions to, 22 and 23 of the Act and are perfectly satisfied that the 
purpose of the book has creditably been served. It seems that in 


- view of the recent Privy Council case of Commissioner of Income-tax 


v. Chitnavis, (1), the notes on “bad debts” given at p. raz of the 


‘book will require reconsideration and we hope that the needful in 


that direction will be done at the earliest opportunity available. We 


` have not the least doubt that the book will really prove useful to 


those for whom it has been intended. The publishers’ part of the 
duty in connection with this production, also, has been admirably 
performed and the entire credit on that account should go to the 
enterpaising publishing firm of Messrs. Eastern Law House, 


(1) (1932) 55 C. L. J. §75-P. C. 


4% 


I. L. R. 55 Mad. 
g5a F. B 


1931. 
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Venkatachalam 
Chetti, 


v. K 
Ramaswamy Serval, 
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NOTES OF CASES. 
Execution proceedings—Death of decree-holderam Substitution 7 Ms 
legal representatives. 


The question for decision in this case was whether the legal 


epresentatives of a deceased decree-holder who died during the 


pendency of an execution petition filed by him can be substituted in 
his place and be allowed to continue it. The deceased decree-holder 


` obtained decree against the respondent and filed several execution 


petitions to execute it. Before the last execution petition was dis- 
posed of he died. His legal representatives then applied to the Court 


- for permission to continue the execution proceedings. The petition 


for substitution is more than twelve years after the decree and 
would therefore be barred by section 48 of the Code of Civil Pro- 
cedure if it was treated as a fresh execution petition. 

Held (per Madhavan Nair, Jackson and Curgenven, JJ.) that the 
practice in the Indian Courts is always to allow the legal representa- 
tive of a deceased decree-holder to continue the pending execution 
petition filed by him by substituting his name in it in the place of 
the deceased decree-holder. 


Palaniappa Chettiar v. Valliam mai Achi (1) overruled, 


(1) (1926) I. L. R. 50 Mad. 1. | 
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THEORIES OF JURISTIC PERSONALITY. 


[Being the Second Lecture on Juristit Personality 
of Hindu Deities delivered by the author 
as Asutosh Lecturer in Law in 1931). 


In the last lecture I gave a short account of the problem of 
juristic personality. In the present I shall briefly take up the 
theories of juristic personality just to find out how far the Hindu 
deities are juristic persons. I must state at the same time that 
it is hardly worth while to discuss all the ramifications of different 
theories, only the principal theories that have established positive 
results will be succinctly surveyed. These fall under three heads: 
(a) The system of fiction or the fictitious person theory; (b) 
The system of the negation of personality ; (c) The system of the 
reality or the real-person theory. 

The fictitifus person theory: Savigny as I have already said 
may be called the father of the fiction system in the sense that he 
gave a precise meaning to the expression gersona ficta; he con- 
structed a theory and deduced the consequences flowing from the 
theory. According to him the problem of personality . is concerned 
with a question of juridical capacity extended artificially 
to some fictitious beings and he adds “They are called juristic 
persons, that is to say, persons who exist only for juridical pur- 
pose.” In other words certain ideal persons are admitted to the 
domain of law in order that legal effects may bé attributed to them. 
These legal effects are really the things that matter, but they have 
been grouped about a common idea, and the idea of personality 
has been suggested as the legal construct. The juristic persons 
have an existence but the existence is purely jural. He opposes 
them to real persons, who exist by themselyes, in the sense that 
these latter are individuals whose individuality is coupled with 
their personality ; law has only to recognise their personality ; 


„and not to create it. The "PNS on the other hand, 


` 
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is not outwardly manifested with explicit individualisation ; law 
has to intervene in order to individualise it and to stabilise its 
conditional existence. This is Savigny’s thesis reduced to its 
essential postulates, : 


The second system is due mainly to Brinz, Bekker and Duguit, 
The aystem agrees in holding the principle that man alone isa 
typical person. Consequently either (7) one may consider the 
mass of rights and duties as belonging to no particular individual ; 
or (z) one may consider them to belong to the units in a group. 
Brinz and Bekker have chosen the first course. Their theory 
may be termed the theory of subjectless rights. Brinz says “accor- 
‘ding to the Roman idea, the city is not a person, but it holds the 
place of a person. In other words in the Roman division of per- 
sons, ‘there are neither juristic persons nor fictitious persons but 
anly men, it is only in the Roman division of things that juristic 
persons in modern sense occur. But the Romans did not create 
a second category of persons, they are content in saying that 
certain things, although subject to a special kind of rights, are res 
nullius. 

According to Brinz the notion of aim plays the principal part. 
Universitates such as the State, the communes, the corporations, 
the foundations, the establishments fia causa, The current con- 
ception has personified this aim, the personification being attached 
tothe more visible parts—-the City, the Gods, tlt Corporation, 
the Temple, the Church, the Hospital, and the Fiscus, the reality 
is that the property here is owner-less,” 


Bekker has made this theory more subtle from the 
philosophical standpoint through the notion of the subject of 
rights. Two distinct situations are possible with regard to one 
and the same, rights—disposition and enjoyment. Disposition 
includes the right to conduct oneself as a master to defend the 
property in courts, to administer it; enjoyment is the right of 
appropriating the material benefits that the property produces, 
These two situations are often separated, the first may appertain 
only to a being with volition, the second may appertain not only 
to human beings endowed with volitional powers but also to those 
incapable of willing such as the infant and the insane and even 
to animals and inanimate objects. One may dispose of property 
for the benefit of the latter, a condition regarding the administra- 
tion of property so left being attached, Are these then subjects of 


wghts? Bekker "PTN What is protected in such cases 
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” isthe intention of the founder provided it does not fun counter 
to ctirrent ethical ideas, n 

The common objection to this theory is that the notion of sub- 
jectjess rights implies a contradiction in terms. Such an objection 
is evidently based on the definition ofa right. But there is another 
objection independent of all definitions. If a subjectless right is 
premised what is there to prevent the State from doing what it 
likes with such rights? In such a regime the entity called a 
juristic person will have a precarious existence. The very object 
of law will be defeated, the juridical construct will be a mere mirage, 
no permanent deduction will be possible as to the nature of a cor- 
poration sole or a deity, or an establishment, 

Duguit deals with the whole situation in a different way: He 
has denied the utility of the concept of juristic personality. Attor- 
ding to him it is inexact to think of the subjective rights as relations 
between two subjects. They are simply powers of the will, wii/- 
ensinacht, admitted by law, subjective juridical situation, and 
not subjective rights, being the concern of the juridical construct. 
The notion of juridical personality is then wholly useless. 

Against Duguit it may be urged that the device proposed by him 
is insufficient. Take a concrete case. The State should not be 
called a jural person, the governor and the governed will do all that 
the jural person is supposed to do. The phenomena of juridical life 
are reduced to the acts of the individual will subordinated to a 
rule of law. .Apparently such a process cannot meet all the require- 
ments of a proper theory. For it will be difficult following the lead 
of Duguit to find out in many instances whith particular physical 
person is the carrier of rights and duties in connexion with a contract 
between the State and a foundation. One is at a loss to determine 
the series of persons who may be considered as connected with a 
juristic act without having recourse to the idea of personality. The 
uselessnéss of the concept of juristic personality or the negation 
theory has been pushed to its extreme logical end by Michoud who 
thinks that “the petsonality of juristic persons is only apparent, 8 
deeper analysis shows that it is a juridical artifice, a sort of scaffold. 
ing which may be put away on perceiving that at bottom all rights 
belong to individuals, ” 

The objections made to the fiction theory apply to the negation 
theory as well. These are all theories of private rights, uhable to 
explain the unity and perpetuity of the juristic persons. Eveh in 
the domain of ownership the theories allow all the present members 
of a group to divide among themselves the group-property. Surely 


8n . THE CALCUTTA LAW JOURNAL, [Von LVI. 


such a conclusion is admittedly opposed to the notion of subjective 
right. Hence the need of a better theory,—the realistic Gierke- 
Maitland theory of juristic personality. Gierke givesa condensed 
account of his theory in connexion with the legal position of commu 
nalities, unions and companies. Ina group we find a jural person 
because not only the juridical order but also the inner life of the 
group demands a right-and-duty bearing entity other than the 
individuals constituting the group. The essence of jural life is 
juridical capacity. A union, that may be called a juristic person, is 
equivalent to an individual in the sense that the intellectual-bodily 
unit of life assures the expression of jural intention in outward acts, 
The argument that our perception presents to us only individual 
pérsons is according to Gierke faulty. The dominant idea is that 
in every case only one question is to be asked. Is there aright- 
and-duty bearing entity present? Ifso the entity must be called 
a-person. The intention and capacity are the, factors that determine 
the applicability or otherwise of the juridical construct. In the case 
of agroup person there is the group intention and the group- 
capacity. 

Here I shall refer to certain pertinent observations of Prof. 
Freund. Theory of personality has attributed certain psycho-physi- 
cal features to jural bodies, viz. :—~act, will, capacity etc., so that 
group-persons even according to the realists have formed new 
species of humanity, Now if this conception of organism be dis- 
carded it becomes necessary to analyse the terms corporate will, 
corporate acting capacity etc. . 

Let us consider the corporate wil. “Inits simplest and most 
obvious meaning thisis the personal will of the associates acting 
under the bond of association. This willis the product of mutual 
personal influence and of the influence of a common purpose, 
frequently also the result of compromise and submission. Where 
under the operation of these factors we obtain a unanimous resolu- 
tion, we may clearly speak of corporate will. But we are algo justi- 
fied in assuming a correct expression of corporate will, where of the 
associated persons only a portion, representative in number, character 
and position, act habitually, while the rest sustain a relation of 
acquiescence, dependence or incapacity. A unanimous expression of 
the adult male members of a political community may therefore be 
accepted as embodying the aggregate will.” 

It follows as a natural consequence of the realistic theory that a 
juristic person expresses a representative will, in all the juristic acts, 


(a) Freund L, C.S. AN 


d 
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Gierke of course would call this bya different name—the group- 

will. The tangible result is however that the law must view a juristic 

person as areal person whenever certain juristic acts can be per- 

formed by the entity—although a physical person may not be per- 

forming the acts. The only real element is the concurrent will of | 
the’representative body. But it may happen that in a corporation the 

corporators are opposed to each other as adverse parties either in 

internal matters or in juristic relations. The adverse interest of 

the member precludes him from representing the corporate will. 

The question of the proper course to adopt depends in such a 
case on judgment and expediency. But who should be the judge in 
these circumstances? The true „corporate will would no doubt be 
expressed by unanimous action resulting from common deliberation 
and mutual compromise and submission. But law cannot afford to 
wait. It ig not satisfied with vague rules, it says that in like cases 
the concurrence of the majority will determine the course of action. 
The minority is neglected because irrelevant. In all these cases we 
indulge strictly speaking in a fiction, but such fictions based upon 
the neglect of the irrelevant are very different from fictions which 
mean the substitution of an imaginary conception fora substantial 
nonentity.(a) 

Gierke explains realism, by the logic of facts, He never asserts 
the identity of organised collectivity with a human organism. 
Collective will to which the consequences of law may be attributed 
isthe principle of the reality of a jurfstic person. The State isa 
real person because it possesses all the elements of reality, an 
exterior organ for willing and acting, a collective will which is 

‘inherent in the entity itself. Soa foundation may function asa 
person, but in the case of adeity an unqualified statement is not 
possible as will be seen later on. 

_ Before concluding the summary of the theories of juristic per- 
sonality let me interpolate some considerations regarding personi- 
fication in law. Personification is, inthe eye of manya jurist, a 
symbolic process. In fact the impression produced by the discus- 
sions of neo-realists in jurisprudence is that the juristic person, after 
all, is nothing but a sort of imagined person supposed to exist for 
the purposes of legal.expediency. So the assimilation of a juristic 
person toa subject of rights is at best a fictitious. process. The 
imagery is there but nothing supposed to be represented by the 
image can be made out. Ihering says that one may say that the 
‘personification, if baseless, may be compared to a legend in a 


(a) L. C. P. 78. i 
fo 
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supplier’s catalogue which says that when bitumen cannot be foutid, 
wood may represent bitumen. But the idea of personification is fot 
an allegorical process, itis fraught with important consequetites. 
Let mè dwell on some of the consequences of the theory of persdtii- 
fication briefly. 

The constitutive conditions of personality place the individuat 
human beings as well as associations, foundations, and Other groups 
in a distinctive category—the category of persons. Even when the 
state for political or economic motives demands that’a group should 
obtain the consent of state, in order that it may act asa juristic 
person, the state authorisation is not a concession of capacity bita 
recognition of personality. The personality results froni the inttiriaic 
nature of the organism. It is not granted, itis not conceded to the 
organism. It is a necessary consequence of certain elements of facts 
Which call for legal recognition. The essential point is to determine 
the occasion of legal recognition and not that of a de novo jural 
creation. Here it is important to know at what point of time the 
personality of a juristic person begins. When is the person born ïò 
to gay. There is no doubt thatthe personality begins from the 
thoment when the constitutive elements are found united in an 
entity ; for example in the case of an association from the moment 
of constitution of an association, in the case of a foundation from 
the date of the establishment of a foundation. Any way it is fot 
necessary to ascertain whether the institution has commenced to 
function in its jural capacity. The reality here is- a juridical reality, 
and the rule of law fixes its character once for all. The pergon 
begins his life before he begins to act. This anticipation of capacity 
results according to the fiction theory in a retrospective consequence. 
The question of the date of birth of a juristic person gives rise to 
some important practical issues. Take the case of foundation by a 
will. ‘The testator at the time of creating the foundation, makes it a 
legatee. In order that the legacy may be effective, the foundation 
should be able to accept the legacy at the time when the will 
‘speaks, but if authorisation is necessary to complete the pérsonality 
of the foundation, the authorisation may be delayed. The death of 
the founder then presents a complication. Again one may leave a 
iegacy toa foundation established but not authorised. Here the 
death of a third party presents the same complication. In all these 
cases practical necessity demands that the existence of a jiitistie 
person should not be dependent on the authorisation from an outside 
body. The person is discovered and not cieated- on evéry 


occasion. 
+ o iN 
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The principle of personification has an important bearing on the 
suppression of personality. This act of suppression should be left 
to. the discretion of the administration responsible for granting the 
eoneession constituting the personality, if the administration has only 
to resognige it the whole matter presentsa different aspect. It will 
ke difficult to avoid the conclusion that in the latter regime the state 
must yield to the tribunal. The juridical construct will dominate 
the question at issue. 

To resume the main thread. Hanriou has made a remarkable 
attempt at setting forth a comprehensive theory. The fundamental 
idea that he has introduced inthe discussions regarding the -per- 
sonality of group-bodies, is the one of reality of representative pheno- 
menon. Passing this phenomenon under review in its various mani- 
festations, he shows that the representation is not a fiction but a real 
fact which grows out of the fusion of the wills of the representatives 
with those of the represented. In an associative group it is seen 
to take the form of a human volition. This fusion is, however, not 
complete, Law is obliged, in order to consider the volition thus dis- 
engaged as a unique volition, to give to this phenomenon a conti- 


‘ouity and importgnce which it has not in reality. But the pracess js 


familiar to law. Even in the notion of individual personality it works 
by way of abstraction, by putting in relief certain phenomena as 
simple. snd continuous which truly speaking are complex and dis- 
continuous. “The individual personality juridically conceived 
appears continuous and identical to itself, it is born with the indivi- 
dual, it is constituted at the first start, it remains always the same 
during the existence of the individual, it sustains continually immoy- 
able juridical relations, it is awake while the individual is asleep, it 
remains sane while he is insane, sometimes it continues even after 
death, because there may be the successor—the continuator of his 
persona. Butas a matter of fact the volitions of men are inter- 
mittent, changing, contradictory ; the volitions vary even with regard 
to one and the same object. On this everchanging, tumultuous face 
of men agitated by many caprices and passions law has put an 
immobile mask ”.(a) The volitions of a juristic person, like those of 
individuals, are not always the same, nor are they always active. It 
is sufficient for law that they exist, it will make it the basis of juri- 
dical personality of the collectivity. “The part played by fiction is 
not greater here than in the case of physical legal persons and the 
fiction, moreover, is not the work of public authority but that of the 
social medium. ”(b) 


(a) Lec. cit. p. F A (b) Lec. cit. p. 136; 
e 
` 
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There is some truth in these observations, But, it must be 
remarked, that the theory applies only to voluntary groups. In these 
there is at least a persisting volition that continues notwithstanding 
the opposition of some of the members—this is the volition to carry 
on the work of the association. One may say, then, that here is a 
fusion of individual wills, a sort of unanimity. Butin the State or 
the commune where the will of the minority prevails, where no such 


unanimity prevails, there is too much of fiction to assert that indivi- . 


dual wills are fused into ‘a common volition. The difficulty is greater 
as Hanriou himself admits, in the case of endowments, Because 
the” beneficiaries—-the poor, the sick, the students, etc., are the 
persons represented by the managers of the corporate charities. 
Surely it is a gigantic fiction to suppose that the will of the cor- 
poration here is made up of the wills of the future and present 
individuals, There is another objection to the theory as put forth 
by Hanriou. In admitting the reality of the fused volition why 


` -not attribute it to each of the individuals in the. group and not to 


the group itself? Perhaps the answer will be “the volitions are 
systematised into a unit.” But the operation of the volition is 
similar in the case .0f non-corporate groups as in the case of 
corporate groups e.g, in the case of co-owners, the manager of 
joint families, members ‘of a political party. What is the criterion 


‘for distinguishing the phenomenon in any of these cases from that 


of the juridical personality ? It is necessary then to prove the 
‘real’ existence of fused volitions. 


S, C. Bagchi." 
(To be continued.) 
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' THEORIES OF JURISTIC PERSONALITY. 
(Concluded. ) 


[Being the Second Lecture on Juristic Personality of Hindu Deities 
delivered by the author as Asutosh Lecturer in Law in 1937). 


Hanriou comes back to the question in his Lessons of the 
Social Movement.(a) Here, however, he has modified his theory. 
He rests the unity of the corporative will on what he calls the 
“representative unity”, that is to say the agreement of mental 
representations existing at the interior of a corporation. “It is 
necessary that at the interior of the corporation and about it in the 
social medium, there should be a unanimity of mental representa- 
tions giving rise to corporate rights. These mental representations 
can only be the works of representative solidarity, The members 
of the corporation form an idea of association, its aim, its interest, 
the rights that it ought to have and the acts necessary for exercising 
these rights. On all these points the representative unity is accom- 
plished not in virtue of the unity of the organism, but by unanimity 
e...» The rights realized are those wished for by the unanimity of 
wills based on an unequivocal mental representation. Hence they 
may be, I conceive, attributed to a unique moral person.” This ia 
substantially the idea of fusion of volitions expressed in new terms. 
Only in this statement the theory of unanimity is mixed with the 
organic theory. When the unanimity is not obtained, constraint 
becomes necessary; it is furnished by the social organism in the 
interest of the organism itself; that is why when a de facto unani- 
mity is unobtainable a de jure unanimity is made to result from the 
-defision of the majority. 

Boistel has attempted to show that juristic personality flows, 
as a consequence, from the definition of personality. For him 
man is a person, because he has a supreme directive power which 
other beings have not. Personality is nothing else than ‘liberty’ 
the term is taken to denote not the liberty of indifference but the 

(a) Lecons sur le mouvement social. 
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liberty to direct oneself acccrding toa superior light. “It is the 
voluntary activity of man, the reflective activity of enlightened 
reason, the activity in which he himself is the master of his direc- 
tive movements, that constitutes his personality; for it is that 
which invests him with rights and duties. Rights and duties 
would have had no meanings for him ifhe were a passive instru- 
inent of nature.” : 

The definition of the word ‘person’ thus being given, the 
question is to find out whether it cannot be applied to beings other 
than individual men. The author says it applies equally to groups 

‘of persons “provided that as groups they are endowed with the 
same powers of action as the individuals and have the similar 
capacity of impressing their powers on the directive movements”. 
He then shows that the moral persons fulfil these conditions, e.g., 
the corporation as a typical moral person has a free and intelli- 
gent power. In this view the deity will ke a full juristic person 
if a similar assertion can be made with regard to it. But I 
shall show in the last lecture that such an assertion cannot be 
made. f 

Most of these theories are unsatisfactory from the juridical 
standpoint, because they attempt to prove that the personality 
of juristic persons is comparable. to the philosophical personality 
of human beings. This will not do. Jillinek, with whom Michoud 
agrees, has well remarked that “it is necessary to separate 

thoroughly the juridical from the philosophical standpoint”. 
But Jellinek himself has not arrived at the true solution ofthe 
problem of juridical personality. He has laid too much stress 
on ‘yolition’ in the notion of juristic personality. Taking this 
volition as an essential element he proceeds to its juridical de- 
finition which according to him is different from its philosophical 
definition. In substance, however, he has substituted a fiction 


for reality. A passage in the System der subjectiven offentlichen’ 


Rechte (p. 28) reads :—‘“There are, according to viewpoints of 
observation, different aspects of the same object, similarly the 
same object may give rise to different notions according to the 
positions one takes with regard to it; these notions can be identi- 
fied only by a method scientifically vicious. Tor the physiologist 
and for the psychologist a symphony of Beethoven is the same 
thing—-a succession of movements producing a succession of 
“sensations,. For the esthetician, on the contrary, it is a distinct 
‘thing which exists at least in the world of esthetic sentiments and 
should be studied as such. Itis the same of juridical institutions. 
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The question which is put to the jurist is not whether these insti- 
tutions exist in the physical world as individual beings, it is asked 
only how they should be conceived in the world of human relations 
to which they appertain. Nothing is more dangerous than to con- 
found these two.classes of ideas, . The methodical ‘synchretism’ is 
one of the scientific vices of our epoch. The method of the natural 
sciences, the empirical researches, the biological investigations tell 
us of sensational discoveries. On the one hand the jurist is reminded 
that a juristic person, not having a head or legs is nota person. 
On the other the epoch-making discovery is made that the group- 
body, like the brcilli, the fern, the mammiferi, belongs to a special 
individualistic category.” The juridical world it must be remem- 
bered is not a physical world, It is a world of beings existing in 
the human thought. These teings although they may result from 
abstract speculation, although they are abstractions themselves, are 
none the less real like the mathematical entities. No one dentes the 
existence of a point, a straight linc, nor dces one regard them as ficti- 
tious, although these can never be seen nor perceived. The jurist 
has to seek for the juridical and not the physical essence of 
personality. 

Take the case of the state. It has like all corporations two 
characters. In the first place itis a group of persons regarded as 
units. The idea of unit in the practical world isa wholly subjective 
idea ; the only real unit is -the atom whose existence is mentally 
admitted. ‘Ihe bodies are compcsed of different elements which in 
turn are united in our conception through an abstracting process. 
In the case of a group-body the common aim is the-unit. Just as 
for the phycist or the chemist there are no chairs, tables, houses, 
but only wood, metal, stone so to the jurist the formis of groups do 
not count but only the aims. In the next place the group forms a 

‘person. -This notion of personality is purely juridical, which 
expresses only the capacity of being a subject of rights and duties, 
If it exists for the benefit of the individual man, it is not in virtue of 
his nature itself but only in virtue of law and a long historical 
development. Jellinek like the preceding authors quoted admits 
that the juristic. subject must have a personal volition, but to him 
this volition appertaining to the group-person is not fictitious. He 
says “we conceive this volition asa distinct volition in virtue of 
the intellectual necessity that compels us to admit the unity of the 
juristic person. The moment the unity is recognised, all acts should 
be attributed to the unitary aim of the collective body. These acts 
will then te in the physical world the acts of individual will but in 
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the jural world the acts of the collective will.” This de facto 
personality becomes ds jure on account of legal recognition. 

This theory has the merit of leading us to the juridical domain, 
its main defects being its great leaning towards a singular volition. 
It attempts to prove that a juristic person has a real will, but the 
attempt has not succeeded tecause the demonstration amounts to 
saying that the juristic person has not a real will—but by a natural 
conception, our.mind being constituted as itis, we attribute the 
mentality of individual men to groups and other entities. The 
partisans of fiction theory say as much and the objections raised 
against that system equally apply here. I hope you notice that all 
the theories so far mentioned attempt to explain juristic personality 
by explaining it away. The fictionisis openly admit as much, the 
realists except Gierke and Maitland clothe their denial ina vague 
garb of mentality. The system of these theories may be characterised 
asthe negative system. It is fitting to close the account of this 
system by a resume of what two distinguished ‘negativists’ have to 
say~—I mean Holder and Binder. But the conceptions of these two 
jurists differ so much from these of the allied school that Saleilles 
calls them ultra-realists. Let ussee what explanation cf moral 
personality or better still juristic personality ultra-realism has 
to give. 

Eoth Holder and Binder start from the same point although they 
arrive at different destinations, rather they have employed the same 
process to arrive at different conclusions. They have beer analy- 
tical, they have decomposed the machinery of personality into its 
separate parts—disjecta membra. For Holder personality even in 
its juridical aspect is indistinguishable from psychological and 
ethical personality ; for Binder it is only a juridical relation, a 
manner of conceiving the ensemble of legal relations destined for 
a particular aim. It will be better to take these two views separately, 
remembering however that Holder’s is the deeper of the two. 

Holder has adopted what he calls the relativistic notion of per- 
sonality as I have just told you; juridical personality is identical 
with ethical personality so much so that the variation in one con- 
cept will entail a like variation in the other concept, Juridical per- 
sonality is not absolutely constant in value, it is susceptible of being 
increased and diminished. The common law affords an illustration 
of this statement, it does not invest an infant, a mad man, a feme 
coverte with the same quantum of legal capacity although 
it regards them all as persons. This notion of relativity forms an 
essential feature of Holder's theory. Binder also agrees in this, but 
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otherwise the two differ. Holder thinks that man alone can be a 

person, every other subject of rights is an entity—juridical entity of 

a different type. The assimilation of juridicil to ethical personality, 

if carried to its logical conclusion, will lead to the classical Willens- 

thorie because the personality of man being the true juridical per- 

sonality must connect the latter with intelligence and will. Holder. 
is then a re-incarnation of Windscheid, although he will not admit 

the fact. 

Binder, however, does not adopt the identification of the kind 
entertained by Holder. He completes the Iheringian definition of 
law, which separates the subject from the object of law, by observ- 
ing that the aim of law is social order. Inthe conception of per- 
sonality he has introduced this socialistic element. Now the pre- 
servation of social order means the use of force when necessary. 
This element of power, considered in relation to legal capacity 
gives rise to notion of personality. The power may be recognised 
with regard to an individual or an aim and hence juridically speak- 
ing there isan individual legal person or a group-person. This 
theory then takes no account of volition in the psychological sense 
and gives a more satisfactory explanation of juridical conditions pre- 
vailing in the group relations. But it must be observed that Holder 
and Binder have failed to take into consideration the unitary ten- 
dency of collective action. The fictionists and the negationists have 
made the same mistake and even the ultrarealists cannot be regarded 
as hating constructed a serviceable theory. The realism as under- 
stood by Gierke in Germany and Maitland in England seems to 
have been singularly successful. Gierke-Maitland theory fits in 
admirably with the f:cts of law. It explains the continuous existence 
of a juristic person independently of its agents, The bracket-symbol 
theory which regards a group-person as a group of persons bracketed 
together isa vain symbolism. How can it explain a corporation 


sole, how can it apply to a religious endowment? It cannot be 


accepted asa general theory. The fiction theory and concession 
theory have met with a skin deep acceptance as Professor Geldart 
has remarked. ‘Che most satisfactory theory is that which has 
supplied a juridical construct applicable to universal juridical pheno- 
mena. The Gierke-Maitland theory has furnished the light in which 
the jufidics] nature of Hindu Deity should be examined. 


S. C. Bagchi. 
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FAREWELL TO MR. MAURICE REMFRY. 


- On Wednesday, the 31st August 1932, Sir Charu Chunder Ghose, 
Acting Chief Justice, High Court, Calcutta presided at a farewell 
given to Mr. Maurice Remfry, Registrar, Original Side, High Court, 
on the eve of his retirement, by the officers and staff of the Original 
Side. 

The farewell address presented to Mr. Remfry was as 
follows :— 

“Sir, 

“It is, with a heavy heart that we have to bid you farewell to- 
day, on the eve of your departure from India on leave preparatory 
to retirement. 

“Sir, asa member of the legal profession, your connection with 
` this Hon’ble Court has been a matler of family tradition. In your 
grandfather and your father—the late Henry Oliver Remfry and 
the late Henry Hamilton Remfry, the Law had claimed ardent 
votaries. After practising for sometime as an Attorney, you joined 
the High Court, Original Side, in 1902, and rose to your present 
eminent position of Registrar, Original Side, on the 14th November 
1921, by sheer dint of merit and industry. 

“Sir, pardon us for recalling to ovr minds to-day that, day in 
and day out, through these thirty long years—ihe best years of 
your life, you have toiled, for this Hon’ble Court and all it stands for, 
unremittingly and unostentatiously with cool courige and unswer- 
ying devotion to duty. Your casy accessibility, your hernfitlike 
austerity, your inexhaustible patience, your amiability of temper, 
your refreshing geniality of manners, your constant solicitude for 
the welfare of those who looked up to you for guidance or redress, 
and other inestimable virtues of your head and heart—have served 
to make of you an example and inspiration to us, and to generate 
in our minds feelings of personal devotion towards you. It is 
some consolation to us that ¿ver and above the picture of your- 
self that you have engraved on our minds, we are having your 
portrait hung up to-day on the walls of this room which has been 
the scene of your labours all these years. 

“We pray to God that in your retirement far away from the 
bustle and turmoil of official duties, you may enjoy in the happy 
atmosphere of home-life, perfect rest and peace, which you so 
richly deserve, ani that you may live long in perfect health and 
prosperity. May Fortune smile Her sweetest on you and yours 
for evermore, is the sincerest prayer of 

A TT Your devoted 
Offictrs and Staff of the Original Side,” 
e 
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In inviting the Acting Chief Justice to unveil the portrait of 
Mr. Remfry, Mr. N. Ghatak, the Master, said — 

“t My Lord the Chief Justice and My Lords, 

“We are grateful to you for the honour you have done us by 
your presence here to-day. 

“We are also indebted to the members of the Bar and the Incor- 
porated Law Society and our brother Officers on the Appellate Side 
for their presence. 

“My Lord the Chief Justice, 

“Your deep and abiding concern forthe staff of this Court is 
well-known and we look upon it asa special privilege that it has 
been possible for your Lordship to preside on this occasion, The 
occasion isone of sadness forus. It is sad to reflect that our 
Registrar will be leaving us to-morrow. For thirty years he has 
literally toiled in various Offices ‘in this Court, away from the lime- 
light, and always preferring to remain behind the screen. His 
keenness and devotion to duty have been a source of admiration 
and inspiration to us. He has been kind and courteous and has 
won the esteem and affection of all connected with this Court. I 
have known him for the last twenty four years and for the last twelve 
years I have been closely associated with him as an Officer of this 
Court, and often I have had to seek his advice, Even under severe 
stress he has received us with the:genial smile which is peculiarly his, 
and he has never hetrayed the slightest sign of annoyance. 

“Mr. Remfry, 

“We shall part with you with the deepest regret, but believe me, 
your name will be cherished with affection and gratitude by the staff 
of this Court. | 

“As a mark of our esteem, we have, with your Lordships’ 
sanction, arranged to hang up a portrait of his, which your Lordship 
will presently unveil, on the walls of this room whioh has been the 
principal scene of his labour. ” $ 

_ The Acting Chief Justice, in unveiling a very fine portrait of the 
retiring Registrar, spoke as follows :— 

“ Gentlemen, it has given me very great pleasure to be able to-be 


. 


“present here this afternoon and to unveil the portrait of Mr. Maurice 


Reinfry, which has been prepared at the instance of the assistants On 
the Original Side. | 


“This portrait of Mr. Remfry will for ever remind succeeding 
Registrars of this Court and the assistants of this large office which 
he has controlled for.so many years, of a man who has risen from the 
bottom to the topmost position in this department and who has 
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occupied the position with credit to himself ani with crelit to the 
Court, and has enjoyed the unstinted esteem and affection of his 

fellows with whom he came into contact, and of the Judges under 
whom he had served. Among the Judges of this Court at the present 
moment, I claim to have the largest experience of the Original Side. 
For seven and a half years, at a stretch without a break, except for a 
period of three weeks, I sat on the Original Side, and during the last 
four years, out of those seven and a half years, I was the Senior 
Judge on the Original Side, taking the interlocutory work, I mention 
the interlocutory work, because the Judge taking that work comes 
into the closest contact with the Registrar, and it gives me very 
great pleasure to confess to you that during those four years Mr. 
Remfry kept me straight. I believe I did not make a single mistake, 
and if that was so, the credit was not due to me but to the. Registrar 
who kept me straight. I noticed during those four years that not on 
a single day did he leave the Court before 7 P, ar. On one occasion 
I stayed till 6, but that was one solitary occasion, but the Registrar 
during that period—and I believe during the years that have 
followed—did not leave the Court before 7 P. m. Mind you, gentle- 
men, the Registrar on the Original Side has got to be at the beck 
and call of the Judges, who regularly sit on the Original Side, of the 
Chief Justice of this Court, and sometimes also of the other Judges 
of this Court. He has never found his work at all uncongenial, and 
that is the secret of his success. A willing man never finds work 
uncongenial. It is the shirker, the lazy man, who, when he sees the 
piles of files before him, says to himself “ How am I to get through 
all this?” But the willing man anxious to do work, anxious to see 
the public well served, can never find work uncongenial, and he 
does not have a quiet evening’s rest unless he is able to say to him- 
self “I have done the day’s work well and satisfactorily. ” 


“Mr, Remfry has had to attend during his career as Registrar 
not only to the ordinary regular work of the Registrar on the 
Original Side; he has also had to act as a conveyancing lawyer 
attached to the Chancery Division in England. He has been 
thoroughly familiar with the nature of the work he has been called 
upon to do, and you know in what esteem the attorneys of this 
Court, who after all are the people best fitted to know, hold hit j— 
and that was apparent from the entertainment that. was given to him- 
on Saturday last at the Great Eastern Hotel. 


“ During the period he has been with us he ‘hag revised the 
Rules on the Original Side. That in itself is. work demanding con- 
stant and unremitting attention as to details, details of a technical 
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character; constant, and unremitting attention to the Case Law 
which has developed since Mr. Hechle’s edition was brought out: 
constant and unremitting attention to points ot practice which had 
been settled by the Judges. - That edition of Mr. Remfry is about 
the most complete edition that I can think of, and in this I am sure 
I voice the opinion of the Bar and of the attorneys, who are present 
here. : : 
“He has “been able to effect. other improvements. He has 
reorganized the Record Department on the Original Side, and it is 
now possible, as it was not possible a few years back, to send down 
an order to the Registrar and to get a particular record brought up 
within, the space of a few minutes. 

_. “He has been largely responsible in introducing a reform on nthe 
Original Side which has done a great deal, to ensure that litigations 
are conducted on proper lines, and that attorneys and members of 
the Bar get that assistançe and that material for preparation without 
which .the work cannot satisfactorily be done. I refer to the intro- 
duction of shorthand-writers on the Original Side. Now that the 
system has gone on for so many years I and those who have experi- 
ence shudder to think what was the state of things before shorthand- 
writers were introduced. Counsel after the days work go to their 
chambers and in the space of say an hour, and a half they are fur- 
nished by the attorneys with transcript copies of the evidence and 
proceedings-of. the day. I cannot conceive how Mr. Pugh, for 
instance, could possibly do his work on the Original Side without 
-the assistance of the transcripts of shorthand notes. 

“I have mentioned only a few reforms inaugurated during the 
time that Mr. Remfry, has been with us; there are other matters, but 
time will. not allow me to go into, them at, length : it is sufficient 
-to.obserye that in the opinion of the Judges, of the Bar, and of the 
attorneys, Mr..Remfry has been a most considerate officer, kind and 

-helpful to his subordinates, and always of. ready assistance to the 
public, whom he has served. . 
. “Inthe days which are now oyer 1 remember him asa a member 
of the Y. M. C. A. and looking back, those days. seem to be far 
.off ; Mr. Remfry found time, in addition to his multifirious duties, 
.to engage iú civic. and social service. work of a very high order. 
That itself is. no. mean compliment to a busy man, T will not say 
, harassed and.hurried, because he never considered himself to be 
.harassėd and hurried,—that is no mean compliment to a busy man 
with a heavy day’s work. 

“All of_ us regret. that to-day is the lest but one day is we 
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shall see him in this room. I remember the days when Mr. 
Belchambers used to sit with his flowing beard’ and magnificent 
countenance ; I remember the day when his portrait was unveiled 
by Sir Francis Maclean in the attorney’s library ; I remember the 
day when Mr. Fink retired ; I remember the day when Sir Lancelot 
Sanderson unveiled the portrait of Mr. Hechle which adorns the 
wall behind us ; and now we are met together to bid Mr. Renifry 
farewell. Weall hope and trust that Providence, in his infinite 
‘mercy, may spare Mr. Remfry for many years to come ; that he 
May enjoy not only long life, but good health throughout the 
period, and have fair weather during the rest of his life. His wife, 
Mrs. Remfry, has not been to -Calcutta for some years, and his 
daughter whom I saw many many years ago in Mussoorie, quite 
a little kid in 1917, has now grown up into a woman, We all 
trust that in the bosom of his family, he may enjoy that repose 
and contentment and health along with the members of his family 
which it is our prayer to the Almigbty that he my have'in large 
measure.” - 

Mr. Maurice Remfry replied as follows :— 

“Chief Justice, Judges, members of the profession and the 
members of the staff—and may I speak particularly to the members 
‘of my staff Lecause it is really for them that I am here—When 
-I look around and see so many faces that I have seen gradually 
get older and older, some who came to- the Court at about the 
same time as I did, and some later, men who startéd low down 
and are now heads of cepartment, all of you whom I know person- 
ally, it is a very great strain to me to. say good-bye. I have got 
so used to being here and that I do not know what I shall do 
anywhere else. Ihave tried, so far as I could, to deal fairly with 
you. Itis very difficult to satisfy everybody. Each one looks at 
it from his own standpoint, and the poor Registrar has to consider, 
not one person, but perhaps 150 -claimants, and it is somewhat 
difficult to satisfy everybody. I would like to say this that my 
conscience is quite clear that I have done what I thought was 
right in each case. Of all the duties I have to perform.there are 
three things I do not like. I will tell you about one, and that is 
‘making new appointments. It is an awful strain. I found-when 
Thad to put those papers up hefore the Chief Judges one after 
another that they did not like it either; it is one of the things 
that is very difficult indeed. Though we try our best, we feel that 
we cannot satisfy every desire. 

The Hon’ble Chief Jwstice has said some sadiya wonderful 
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things about me. It has been an enjoyment to work here; I 
have thoroughly enjoyed myself. As I said last Saturday, I feel | 
that the -Court belongs to me, more than to any of the Judges, 
They are merely transitory beings; they are here for about 5, 19, 
1136 years at the most, some, a bit longer, but very little longer 
than 1134 years, while I have been here 30 years, besides having 
been connectei with the profession. 

“Now I would like to siy something about my successor. I 
shave got to know Mr. Collet exceedingly well in the last six.months, 
and Iam quite sure of this, that he will give every one of you a 
most careful. and patient hearing and that he will honestly do his 
best, He has no axe to grind ; he has no relatives to consider 
whether they should get a job. Some of you come to me and say 
‘What shall we do when you goP. You will probably do very 
much better. 

-“T thank you all for what you have done for me, and may God 
be with you till we meet again.” f 

Mir, Arabinda Banerjee in moving a vote of thanks to the Chair 
said i= < 

- “My lord the Chief, Justice, my lords the Hon’ble Judges, 
officers and members of the staff of the High Court, and our 
guests, gentlemen of the Bar and the Incorporated Law Society :— 


At baş been a great privilege tu us on this occasion, whichis an 


occasion of regret, to have you all amongst us. Particularly 
gratifying has it been to us to have in our midst, presiding over 
the function of this evening, our beloved Acting Chief Justice, 
My lord, in this world of paradoxes, where infinity merges into 
finiteness, where immortality merges into mortal life, there is 
always for everybody the risk of the moment arriving, when he 
halts and looks at the sign-post, where is writ large the words 


_ “ne plus ultra”, We have arrived, so far as the official life of 


Mr. Remfry is concerned, at such a moment, and it is extremely 
gratifying to us that in honouring him (by which we feel that we 
have teen honouring ourselves) we have the co-operation, the 
sympathy and the personal attachment of the head of this ship of 
State, of which he is the captain. Therefore I invite you all to join 
me in passing, with acclamation, a vote of thanks to my lord the 
Chief Justice.” 


24n THE CALCUTTA LAW JOURNAL. [Von LVI. 


Digest of the Allahabad Law Journal. eas com- 
piled by Kailas Nath Katju, M.A. LL.D and Bankey Pehari, 
B. Sc, LL. Bọ, Vol I (A—L): Allahabad Law pure i: 
1932. | 

We are in cei of the first Volume of the abore Digest and 
sincerely congratulate the learned compilers: upon the constien- 
tious and careful work they have produced. In these days of 
voluminous reports, the value of such- compilations can scarcely 
be over-estimated and in tact without the help of such Digests 
itis practically impossible to deal with the-Reports. The present 
‘volume is a distinct improvement upon its predecessor and -the 
guiding hand of Dr, Katju ‘has remedied some of the old defects. 
The classification of topics and grouping together of cases: have 
been more precise this time and that hes considerably enhanced 
the utility of the publication. The abstract notes of the cases 
are full and yet concise and may be depended upon as a first aid 
even without a direct reference to the original reports themselves, 
in as much as the work of abridgment has been carried on with- 
out obscuring either the facts of: the cases or the propositions of 
‘law enunciated therein. The execution of the work and its general 
get-up are both quite up to expectation and we wish it a wide 
circulation. 4 A ` i P 
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NATIONAL ASSOCIATION OF THE LEGAL PROFESSION, 
IN INDIA. 


A unified, homogeneous bar for the whole of India, has. been 
the dream of eminent Indian lawyers, for the realisation of which 
they have worked both in and outside the legislatures. The Bar 
Councils Act was a step towards bringing about unification. More 
than five years have elapsed since the Act was passed, but the pro- 
cess of unification has not kept pace with time, Ht is felt that some 
further measures are called for, in order to accelerate unification. 

At present, the local bars are engrossed with the Courts in 
their own Districts and with purely local questions relating to the 
administration of law in their Districts. Even in a single District 
there may be separate bars, one confined to the Civil Courts and 
another to the Criminal Courts, with very little inter-relation or 
cohesion. The result of this state of things is a narrowing down of 
the outlook, a failure on the part of members of the bar to appro- 
priate the wider duties and responsibilities of the profession and 
inability to adopt adequate measures to efficiently discharge the 
collective responsibilities of the profession. 

In the domain of law and administration of justice there is 


. much need of collective action. The settlement of civil disputes in 


a satisfactory manner is a necessary part of the economic life of 
the community. Where the costs of litigation are excéssive, it 
‘becomes an expensive luxury beyond the means of a majority of the 
people and the utility of the Courts of justice is to that extent dimi- 
nished. The legal profession, acting in co-operation with the judi- 
ciary, can do much to bring about reforms in the procedure $0 as to 
reduce costs and delays in litigation. 

There are, besides, other ways of rendering service by the 
members of the profession to the public. Apart from helping in the 
administration of justice by the practice of law in the Coutts, they 
can serve the people through the legislatures, and public bodies and 
generally by securing for the people aml working a liberal and 


26H “THE CALCUTTA LAW JOURNAL. [Vorn LVI. 


representative constitution. Theirs is also the duty, when occasion 
arises, of assisting in a liberal interpretation of the constitution, by 
the Courts, 

There was a time when the legal profession was the preserve 
of certain classes of persons. To-day, itis a thoroughly democratic 
- profession in the sense that it allows free entry to man or woman, 
irrespective of class. The profession comprises members drawn from 
every section of the public, and therein lies a dual advantage. The 
“members are acquainted with and are compctent to bring to bear 
upon the problems calling for solution, the needs and sentiments 
of their constituency i. e the class from which they come, and 
secondly they are best able to convey, in the most suitable and 
acceptable form, the conclusions to which they arrive, to their res- 
pective constituencies. At present this is rendered impossible owing 
to the lack of any organised action on the part of the profession. 

Apart from acting as hindrance to the ultimate unification of 
‘the Bar, this state of isolation deprives the local bars of the advan- 
tages to be derived’ from the exchange of information, current 
thoughts, ideas and experience of the profession. Each bar is left 
to tackle its problems without the benefit of any guidance from 
another bar that may have successfully dealt with the same. or 
Similar conditions. The result isan unnecessary waste of energy, 
duplicated efforts, and hardship to the public. 

Organization is not an end in itself, but a means to an end: 
“That end is the development of professional consciousness *and the 
‘regaining of lost leadership by the profession. Leadership has been 
lost because of the failure of the profession to discharge its collective 
responsibility to the public. Leadership in the administration of 
justice is a great employment, but that alone should not satisfy a 
‘profession which is fitted to chart the course of Government, and 
_ social and economic progress. The legal profession is best fitted to 
debate the leading questions of the day, and crystalize sentiment 
to the point of action, and then direct its course. A consideration 
‘of and contribution towards the solution of the problems at present 
facing the country would be in keeping with the heritage of the legal 
profession in India. ` 
` If co-ordination of the Bar is not permanently to remain a 
pious hope, if the profession is to regain its lost leadership, some 
‘action seems to be urgently called for. The time has come for the 
formation ofa NATIONAL ASSOCIATION OF THE LEGAL 
PROFESSION IN INDIA. Ifsuch an Association is formed, it 
would be possible for a bady of delegates, representing the profes- 
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sion in all parts of the country, to meet periodically for a comparison 
of views and for friendly intercourse. The Executive Committee of 
the Association would adopt measures for establishing closer rela- 
tions between the Bar Associations in the Districts, and an organic 
connection between the several associations. It may be conceded 
that the foundation period will be long, the growth slow and the 
organisation at first, largely social. Nevertheless a beginning must 
be made. The Association can give a strong impetus in .the direc- 
tion of the nationalisation of the Bars. With better times coming, 
the growth of the Association is bound to be rapid, .but the founda- 
tion has to be laid without further delay. The Association will give 
a powerful impetus and aid towards organising Local Bar Associa- 
tions wherever they do not exist and strengthening those that are 
already in existence. It will, in fact, have a powerful, cohesive, 
co-ordinating and vitalising effect upon the Bars throughout India. 

To weld.togther all the separate bars into one body of 
common understanding and common sympathy and common pur- 
pose inspired by the spirit of public service is essential to India. 
if justice. is to be secured, and law and its administration are to 
keep pace with the rapid changes of life in our country. 

. Having -regard to the importance of the subject, it is 
proposed to have a Committee consisting -of representatives of 
each of the principal Bar Associations in India, to considér the. 
matter in all its aspects, and if thought fit, to take steps to bring 
the Association into existence, thereby beginning a new and 
useful chapter in the history of the legal profession in India. 

The undersigned begs, therefore, to invite through this 
‘Journal, every Bar Association in this Province, to nominate 
one or More representatives to serve on the proposed Com-' 
-mittee and to communicate their names and addresses, at its 
searliest’ convenience, to the undersigned. The Committee will 
-carry .on its work either by correspondence or by holding a 
meeting or meetings or in such other manner as may be deemed 
convenient. 


. Nayan H. Pandia, 


M.A., LL.B., Attorney-at-Law, ~ 
Jt. Editor, The Bombay Law Journal. 
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REVIEW. 


Indian Judges published by Messrs. G. A. Natesan & Co., 
Madras with a foreword by the Hon’ble Sir Brojendra Mitter, Law 
Member of the Government of India, Price Rs, 3. 


» -This small volume as the name itself indicates is a collection 
of short memoirs of some of the most eminent Indian Judges who 
by reason. of their manifold activities and high achievements 
have distinguished themselves not only on the Bench but in various 
spheres .of life. In other countries they keep a record of the 
eminent services of their Judges but in India although we can 
show in the roll of our Judges as brilliant figures as any other 
country. we have scarcely any such record. It is our misfortune 
that we have no Campbells here and Messrs. Natesan & Co., by 
making this valuable addition to their biographical series have 
removed a long-felt want. It is often said that the history ofa 
country is the history of its great men and the truth of this saying 
is nowhere so much appreciated as in the case of the historical 


. study of the evolution of the law of this country. The present 


legal system of the country is purely the result of collective achieve- 
ments of our eminent Judges. The modernisation of the old vedic 
institutions or of the ancient Islamic culture is a work of no in- 
significant magnitude and this is what among other things our 
„Judges have achieved and to keep no record of the various stages 
of evolution through which the work of progress has been cArried 
on can only serve to bring about cultural bankruptcy. Thus, the 
publication under notice cannot be said to have been brought out 
too soon. This is however a good beginning and we hope other 
publishers in the field will follow up this example. We have not 
anywhere been told in this book who are the writers of these 
sketches, but judging from their nature, style and diction, we can 
fairly say that the task of preparing them was entrusted to no incapa- 
ble hands. The sketches are all very sparkling and in points of 
accuracy of details, critical insight and appreciation of distinctive 
traits of character and achievement, they display a remarkable 
degree of successful delineation. In absence of sufficient number 
of models, greater success can scarcely be expected in that direc- 
tion. In point of fulness of description, however, there is some 
100m for the comment that the sketches have not gone to a length 
to which they should have gone and the writers anxiety to keep 
within a certain definite compass is perhaps responsible for this 
shortcoming, It is also ngt apparent on what principle the 
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selection of lives has been made for we find imit no mention of 
the name of the late Sir Asutosh” Mookerjee, a more remarkable 
figure than whom is’ scarcely known to have ever adorned the 
courts .of justice in this country. To write out the memoirs of 
Judges without embodying a lifesketch of Sir Asutosh is like 
-writing out the play of Hamlet leaving out the Prince of Denmark. 
Whether as a jurist or as an educationist or as a scholar or asa 
genius orin respect of the many-sided activities in other walks of 
life, it is difficult to find out a greater name than Sir Asutosh and 
yet how his glorious name came to be omitted from the book will 


‘ever remain an inexplicable mystery to many. This is an unfor- 


tunate omission for which there can be no justification whatsoever 


.and we hope the reputed publishers of the book will seize: the 


‘earliest available opportunity to remove this defect, otherwise it 
may develop a sort of prejudice against this otherwise valuable 
publication in many of its prospective readers. The price of the 
book is no doubt very moderate, but we are afraid an over-anxiety 
to lower the price has prevented the get-up of the book pees 
brought to a level befitting its nature and rank. 


‘RULES OF THE’ HIGH COURT, APPELLATE SIDE. 
Amendments, * 


The following amendment, which has been made by the High 
Court of Judicature at Fort William in Bengal in Chapter V, Part IT 
of the “ Rules of the High Court, Appellate Side, Calcutta, 1922,” 
‘is published for general information :— 

Cancel Rule 18 (slip), Chapter V, Part H, page 23, and substitute 
therefor the following :— 

18. (7) If there isa reasonable doubt as tothe amount of 
Court-fee leviable on any memorandum of appeal which an Advocate 
or a party desires to present, he shall apply to the Registrar, as 
Taxing Officer, for his decision as to the Court-fee payable, and the 
Registrar shall pass an order accordingly and fixa period within 
which the requisite Court-fee must be paid. 


* See the Calcutta Gazette, 1992, Part I. p. 1665. 
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If the requisite fee is not paid within the period fixed, the case 
shall be laid before the Division Court for orders. 

(2) Ifthe Stamp Reporter, on a memorandum being kak 
to him, finds that it has been insufficiently stamped, he shall make 
a note thereon as regards the deficiency and shall return it, with as 

little delay as possible, to the Advocate or the party presenting it. 
If the Advocate or the party refiles it having supplied the deficit 
- Court-fees, within the prescribed period of limitation, the Stamp 
Reporter shall record a note to that effect on the memorandum 
which shall then be admitted. . 

(3) The Advocate or the party to whom a memorandum is 
returned under clause (2) may apply to the Registrar for time to put 
in the requisite Court-fee. On such application being made the 
Registrar, if he is satisfied that the insufficiency of the Court-fee 
was dué to a mistake on the part of the applicant as to the Court- 
fee payable, may fix a period within which the-additional Court-fee 
must be paid. In other cases or when the requisite fee is not paid 
within the period fixed, the Registrar shall lay the matter before the 
Division Court for orders. 

(4) If a memorandum which has been returned under clause (2) 
and for filing which no time under clause (3) has been fixed is 
refiled, sufficiently stamped, after the period of limitation has 
expired, it shall be presented direct to the Registrar, and the latter 
may pass an order for the admission thereof or lay it before the 
Division Court for orders accordingly as, in his opinion, a case as to 
mistake as referred to in clause (3) has been made out or not. 

(5) An application made „under clause (3) or a memorandum of 
appeal refiled under clause (4) must be accompanied by an affidavit 
explaining the insufficiency, unless the insufficiency is due to a mis- 
take which is apparent on the face of the papers filed, 

(6) In the case of a memorandum which is not in proper form or 
is not accompanied by the necessary papers the Registrar may fix a 
period or such further period or periods within which such memo- 
randum must be amended or the necessary papers supplied or may 
lay the same before the Division Court for orders. , 


The Calcutta Law. Journal, 
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SECTIONS 18 & 29 OF THE INDIAN LIMITATION ACT 


The question of the applicability of section 18 of the Indian Limi- 
tation Act in the case of applications under section 174cl (3) of the 
Bengal Tenancy Act is of great importance in the Muffasil districts 
in Bengal. In my article printed at 52 C.L.J. 47 (n) I tried to 
show that section 18 of the Limitation Act is no longer applicable 
in matters covered by section 174 cl (3). Up to this time we have 
not come across any reported decision of the Calcutta High Court 
on the point. The difficulty is that if any appeal Court in the 
Muffasil decides a case under section 174 cl (3) of the Bengal Tenancy 
Actin one way or other, a second appeal does not lie from such a 
decision to the High Court. The High Court may, of course, 
interfere with such a decision under section 115 of the Civil 
Procedure Code, but we very often find that the High Court 
refuses to interfere with such decisions, on the authority of the case, 
Amir Hosain v. Sheo Baksh Singh (1) which lays down that when 
a court’has jurisdiction to decide a case and decides it rightly or 
wrongly, it does not exercise its jurisdiction illegally or with material 
irregularity. If a subordinate court in such a matter, where an 
appeal does not lie, chooses to refer the same to the High Court 
for its opinion under the provisions of section 113 Civil Procedure 
Code it would’ be doing infinite good to the litigant public in 
the Muffassil, where such questions very often occur. ` 


I make no apology for dilating on the point further,as the matter 


is still troubling our law courts. It is clear that sections 184 and 
185 of the Bengal Tenancy Act do not authorise an applicant 


under section 174 CI (3) of the Bengal Tenancy Act to invoke the 


provisions of section 18 of the Limitation Act, as an application 


under section 174 clause (3) is not specified in schedule ITT of the 
Bengal Tenancy Act, He can obtain the benefit of section 18 if 
section 29 sub-section (2) of the Limitation Act can help him, 


(x) I. L. R. 11 Cal, 6 (P. C.) 
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Section 29' Sub-section (2) of the Limitation Act runs thus :— 
Where any special or local law prescribes for any suit, appeal 
or application a period of limitation different from the period 
‘prescribed therefor by. the rst schedule, the provisions of séction 
3 shall apply as if such period were prescribed therefor in that 
schedule and for the purpose of determining any period of | 
limitation, prescribed for any suit, ae or ABANGSA ba. by any. 
sepcial or local law— 

(a) The provisions contained in section’ 4, sections 9 to 18, 
and section 22 shall apply only in so far as and to the extent to 
which, they are not S excluded by such special or local 
law; and H 

0) The remaining provisions of the Act shall not conte 

“This sub-séction comprises of two parts connected by the 
word “and” which has been italicised. The rst part seems to 
show that it has application, where the Limitation Act inthe rst 
schedule has provided one period of limitation for a partictlar 

‘matter and for ihe same matter the special’ or local law has provi- 
‘vded a different period: This portion further seems to show that ~ 
' it has no application where the Limitation Act does not provide 
“a period of limitation in the first schedule, nor does it apply where 
the Limitation Act and the special Act prescribe the same period 
-of limitation for a particular matter. As an application for the 
- setting aside’ of a rent sale on the ground. of fraud or material 
irregulatity is no longer authorised by the provisions of order 21 
r. go of the Civil Procedure Code by virtue of the provisions of 
‘section 174 clause (1) of the Bengal Tenancy Act, Art, 166 of the 
“Limitation Act no longer applies’ to such a matter. It follows that 
the Limitation Act should be deemed not to have prescribed-a period 
“of limitation for an application to set aside a rent sale onthe gtound 
of fraud or material irregularity in the first schedule. The-legitimate 
"inference then would be that the rst part of sub-section (2) of section 
29 has no application in such a matter, If -the rst part does not 
apply, the question of the applicability of the znd part does not 
arise, as both the parts should be read’ together, -and not indepen- 
dently of each other. A contrary. view appears to have been ad- 
< vanced in some quarters. The exponents of the latter view maintain 
‘that the word“and” connecting the aforesaid two parts of sub- 
= section (2) has been used here disjunctively and not conjunctively. 
‘They further aver that if such a view were not adopted, the and 
k part would be a surplusage, as one cannot. conceive that for the 
`“same matter two different periods of limitation have been prescribed 
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by the Limitation Act and the Special Act at the same time. 
They further contend that the Legislature by enacting the rst 
part of Subsection (2) bad only the intention of making section 
3 of the Indian Limitation Act applicable in the case of the 
periods of limitation prescribed by the Special or local law, and 
that they had no other object in view. Hence they conclude 
that by virtue of the provisions of the 2nd part of sub-section (2), 
section 18 of the Limitation Act can be made applicable to an 
application under section 174 clause (3) of the Bengal Tenancy 
Act. Inreply to these contentions it may be urged that sub-sec- 
tion (2) should be read as itis, The latter view might have been 
tenable, if the rst part had stood thus :—“Where any special or 
local law prescribes for any suit, appeal or application a period 
of limitation, the provisions of section 3 shall apply and-for the 
purpose of determining any period of limitation...... etc.” In 
that case the expressions, “different from the period prescribed 
therefor by the 1st schedule” and “as if such period were prescri- 


- bed therefor in that schedule” should have been omitted from 


the section. We are not permitted to speculate as to what induced 
the Legislature to frame section 29 clause (2) as it stands. We 
are bound to put upon the section a meaning which its plain terms 
show. 

The Bengal Legislature while introducing amendments in the 
Bengal Tenancy Act had in their mind the clear terms of section 29 
sub-section (2) of the Indian Limitation Act. The Bengal Legislature, 
by amending section 185 in appropriate language, have made 
section 29 of the Limitation Act inapplicable to ‘suits, appeals and 
applications specified in schedule 3 of the Bengal Tenancy Act, 
and provided therein specifically for the application or non-applica- 
tion of the provisions contained in the body of the Limitation 
Act. The Bengal Tenancy Act has prescribed periods of limi- 
tations for repurchase by a landlord under section 26 F, an appli- 
cation for setting aside a rent sale by depositing the decretal 


“money under section 174 clause (1), an application for setting 


aside a rent sale on the ground of fraud or material irregularity 
under section 174 clause (3), suits under section 104 H and 106, 
and applications under section ros and 108 of the Bengal Tenancy 
Act in the sections themselves while no limitation period has 
been fixed for cases under section 26 J of the Bengal Tenancy 
Act. Inthe last class of cases, the Bengal Legislature evidently 
intended that they would be governed by the provisions of the 
rst schedule of the Indian, Limitation Act and so the provisions 
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contained in the body thereof, would not ‘apply thereto. With 
regard to matters for which the Legislature prescribe specific 
periods in the body of the Act, they must have intended that 
provisions contained in the different sections of the Limitation 
Act would not apply, otherwise this difference in the method 
of dealing with these matters cannot be accounted for. i 


Khulna Bar Association. i Dhirendra Nath Roy. 


RULES OF THE HIGH COURT, APPELLATE SIDE. 
Amendments. 
_ The following amendment has been made in Chapter V, Part 
II of the “Rules of the High Court, Appellate Side, Calcutta, 


19227." The amendment will come into force on and from the 


14th November 1932 :— 

duserét the following as Rule 30A, in Chapter V, Part II, at 
page 27 :— 

“304. The notice to-a minor, of the proceedings in this Court, 
whether such minor was a party in the Courts below or is substituted 
in this Court, shall, in the first instance, be served on a guardian to 
be proposed, who must either be the certificated guardian or in his 
absence the natural guardian. When the notice is served on the 
certificated guardian, no further action will ordinarily be taken. 
But if the notice is served on the natural guardian and he does not 
appear in the case within twenty-one days after the date of service of 
the notice, the matter shall be brought to the notice of the Registrar 
with a view to the appointment of the Deputy Registrar as guardian 
ad litem of the minor in question. If, however, in such circumstances 
a‘party desires to goon with the proceedings without a Court 
guardian being appointed for the minor, he may be allowed to do 30, 
provided he satisfies the Registrar that whichever way the proceed- 
ings may end, the interest of the minor will not be adversely 
affected. ” 


Amendments in Chapter XII, General Rules and 
Circular Orders, Civil. 


The following rules have been made by the High Court of Judi- 


‘cature at Fort William in Bengal under clause (iii), section 20 of _ 
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357 


the Court Fees Act, 1870 (VII of 1870), as amended by the Devo- 
lution Act, 1920 (XXXVIII of 1920), and confirmed by the Govern- 


ments of Bengal and Assam. 
ExistinG RULE. 


10. The following monthly sala- 
ries shall be allowed to peons 
employed in the service or execu- 


tion of processes of the civil 
courts in Bengal :—~ 

Districts. Salary. 

Rs. 

Process-servers in A 
districts, viz., Calcutta, 
Howrah (Sadar), Dar- 
jeeling and the 2q- 
Parganas (Sadar)... 18—-}—22 


Process-servers in B 
districts, that is, all dis- 


tricts except those 
included in Group A 16—1—20 


AMENDED RULE. 


10. A monthly salary of 


Rs. 16—#—20 shall be allowed 
to peons employed in the service 
or execution of processes of the 
civil courts in Bengal. A com- 
pensatory allowance of Rs. 2 per 
mensem shall also be allowed to 
peons at Calcutta, Howrah 
(Sadar), Darjeeling and the 24- 
Parganas (Sadar). 


Note,—-The rule will come into force with effect from 1st July 
1932 and will not apply in the case of existing process-servers. 


11, The following monthly sala- 
ries shall. be allowed to peons 
employed in the service or execu- 
tion of processes of the civil 
courts in Assam ;— 

Rs. 


In plains districts ... r1—$—15 


1 


Tn hill districts . 143-17 


11. The following monthly sala- 
ries shall be allowed to peons 
employed in the service or execu- 
tion of processes of the civil 
courts in Assam :— 

In plains districts—Rs. 13--4— 

16—4—18 per mensem. 


In hill districts except the Khasi 
and Jaintia Hills—Rs.'15-—“%— 
18—$—20 per mensem : 

In the Khasi and Jaintia Hills— 


Rs, 18-—1—22 per mensem, 


Note.—These revised rates of pay include grain ‘compensation 
allowance and war allowance which are no longer granted. 
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The following rules have been made by the High Court of Judi- 
cature at, Fort William in Bengal under clause (iji), section 20 of 
the Court Tees Act, 1870 (VII of 1870), as amended by the Devo- 
lution Act, 1920 (XXXVIII of 1920), and confirmed by the 
Governments of Bengal and Assam. ; 

I. Cancel Rule x1 (slip), Chapter X, Volume I, General 
Rules and Circular Orders, Criminal, and swdstitwfe therefor the 
following :— 

11. A monthly salary of Rs. 16-1/5-20 shall be allowed to peons 
employed in the service of execution of processes of the criminal 
courts in Bengal. A compensatory allowance of Rs. 2 per mensem 
shall also be allowed to peons at Calcutta, Howrah (Sadar), Darjeel- 
ing and the 24-Parganas (Sadar). 

NOTE 1.—The rule will come into force with effect from rst July 
1932 and will not apply in-the case of existing process-servers. 

NOTE 2.—The High Court approved of a practice introduced by 

‘a District Judge of having half-yearly examinations for peons in 
reading and writing ; all who obtain the stipulated number of marks 
are entered in a register of selected candidates and are brought on 
the establishment as appointments fall vacant. This resulted in the 
appointment of a very superior class of men. (High Court Proceed- 


ings, March and September, 1883, Nos. 339 and 974). See, however, | 


Rule 35, Chapter I, Volume I, Civil, 1918, which lays down that 
no peon should be retained for the service of processes who cannot 
read and write and intelligently carry out the duties of a process- 
server. (Rule No. 1 of 1927). =” 

II. Jusert the following as Rule 12 idid :— 

12. The following monthly salaries shall be allowed to peons 
employed in the service or execution of processes of the criminal 
Courts in Assam :— 

-In plains districts—Rs. 13-1/3-16-1/5-18 per mensem. 

In hill districts except the Khasi and Jaintia Hills—Rs,15-1/3-18- 
1/5-20 per mensem. 

In the Khasi and Jaintia Hills—Rs. 18-1/5-22 per mensem. 

Nove.-—Note 2 to Rule rz applies to criminal courts in Assam, 
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_ SADHU’S LIABILITY TO ‘MAINTAIN HIS WIFE. `` 


“The question whether”a person who has become a Sadhis 
ór Sanyasi is still bound to maintain his wife, recently came up’ 
before the Bombay High Court in Jn re Muni Kantivijayaji G): 
This question arose upon an application in revision in which 2 
Sadhu belonging to the Jain community challenged an order’ 
made by a Magistrate directing him to pay a certain amount for 
the maintenance of his wife. The case was heard bya Divisional 
Bench consisting of Beaumont C. J. and Broomfield J. The judg 
ment was delivered by Beaumorit C: J. with whom Broomfiéld J 
agréed, The first point raised on behalf of the applicant was that 
the’ respondent was no ‘longer. his wife. The second ` point was 
that he had no sufficient means, On thé first point his Lofdship | 
says, “Upon the first point as to whether'the respondent is still thé 
wife of the applicant, the! argument is that the applicant by be- 
coming a Sadhu became civilly dead. It is said that for all pur- 
poses of-inheritance he is presumed to be dead, thereforé, his wife 
can inherit the widow’s share and, therefore, she is not a wife but 
is in substance a widow. I think, however, that the last proposi- 
tion does not logically follow from the two former, Itis not dis- 
puted that in the Jain community marriage primafacie lasts unti 
physical death. Marriage involvės status and no authorty has 
been cited to show that a man, by taking vows and becoming a 
Sadhu, can affect the status of his wife and turn her from a married 
woman into ah unmarried woman. In the absence of any such 
authority I am not disposed to hold that’ that result can be 
achieved. I think, therefore, that the “respondent is still the wife 
of the applicant and to that extent at any rate Séction 488 
(Crimirial Procedure Code) applies”. As to the second point, material 
portion. of the judgment is as follows :— "Mr, Velinker contends 
that the word “means” in Section 488 (Criminal Procedure Code) 
denotes visible means and that there must be some income, revenue, 


f t1) (agga) L L. R. x6 Hom. ao ; “49 Cr. L. J. Gas; 1381. C. 517; A.L R 
[1932] Bom, 285. v 
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estate or property. But I think that is too narrow a definition 
ofthe word, I think that ‘means’ within Section 488, includes 
a capacity to earn money, and that ifa man can be shown to be 
capable of earning money, then he has the means to maintain his 
wife. Primafacie, a man twenty six years of age as the applicant 
in this case is, must be presumed to be capable of earning money. 
But that presumption may be rebutted.......Jf he can prove that 
by reason of the vows which he has taken he is incapable of hol- 
ding any property or of earning any money without incurring such 
serious consequences that no Court could expect him to incur them, 
then 1 think that in fact he cannot be said to have sufficient means 
to maintain his wife.” Accordingly the case was sent back to the 
Magistrate with directions to take evidence upon the question 
whether the petitioner was rendered incapable by reason of his 
vows or otherwise of maintaining his wife. This decision has 
been commented upon in 138 I. C: journal p 50=33 Cr. L. J. 
p 64. Keferring to the decision of their Lordships on the 
first point, it is said “the opinion thus broadly expressed may lead 
to misconception and is contrary to the spirit and principles of 
Hindu Law.” Finally it is remarked “the crucial question in all 
such cases is whether the person has taken up the fourth asram 
ofa Hindu i. e. that of a sanyasi after performing the due religious 
ceremonies and formalities prescribed by the Hindu Law. If he 
has done so the relationship of husband and wife ceases. We are 
glad to note, however, that their Lordships have ‘arrived at the 
same conclusion in a different, though a rather cumbrous, way.” 

At the outset it must be remembered that every judgment must 
be read as applying to the particular facts proved in that 
‘case [Queen v. Leathem (x)]. Therefore regard being had to 
the facts of this particular case it cannot be said that the 
opinion thus expressed by their Lordships upon the first point is 
really contrary to the principles of Hindu Law. It is equally 
difficult to accept the proposition that the adoption of the fourth 
Asram after merely performing the due religious ceremonies and 
formalities'is sufficient to bring the relationship of husband and 
wife to an end. Either of these two points require a closer 
examination and it is submitted, that neither such Sanyasam nor 
any consequent incapacity to earn money can afford any valid 
defence fora Hindu husband against his wife’s claim to mainten- 
ance, who is thus left without means of support. Then again the 
effect of the decision on both these points apparently leads to 


a) [1901] A. C. 495. a 
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some inconsistency, in as much as once it is held that a man by 
taking vows and becoming a Sadu cannot affect the status of 
his wife, who is at any rate entitled to get an order for maintenance 
under section 488 Criminal Procedure Code., it is inconceivable 
how can he be relieved of that liabltity on the ground of incapacity 
to earn any money. which presumably emanates from the adoption 
of the order of a Sanyasi. í 

It is true that many formalities and religious ceremonies have 
to be gone through before a true Sanyasam i. e. a complete renun- 
ciation of the world, can be effected and the object of these cere- 
monies is to extinguish the tie that binds one to the world. It 
must, however, be remembered that the condition precedent to 
the observance of these formalities and the performance of such 
ceremonies, is the eligibility of a particular person to do so. Any 
and every man is hardly eligible to enter the fourth asmu i. e. 
Sanyasam. Apart from the fact whether Sanyasam is sanctioned 
in this Kali age, there is yet another matter which is of paramount 
consideration viz. if a person can enter the fourth order i. e. 
Sanyasam under similar circumstances., if not, can he resist his 
wife’s claim to maintenance by putting forward a plea like the one 
set up in the case under discussion. 

Under the Hindu Law as soon as the marriage takes place the 
wife becomes entitled to be maintained by her husband, whose’ 
personal obligation to the wife of maintaining her is altogether 
independent of the possession of any property by him [see Brij 
Raj Kuary. Ram Dayal (1y). The crux is if he can shirk his 
liability by becoming a Sadhu, in spite of the fact that Sastras do 
not permit him to do so under such circumstances.” The following 
texts of Manu may be relevant to the subject under discussion— 

wha falar? aa galian wha: | 

are ute at as at aa ada 1 . 

sadha feel Sama aal gata | 
"fae Sa asta ae fees aa | ~ 
“After he has read the Vedas in the form prescribed by law, has, 
legally begotten a son, and has performed sacrifices to the best 
of his power, he has paid his three debts, and may then apply 
his heart to eternal bliss—But if a Brakman have not read the 
Veda, if he have not begotten a son, and if he have not performed 
sacrifices, yet shall aim at final beatitude, he shall sink to a place 
of dégradation” (Manu VI—36,37). <> ‘ 

(z) (1931) A. I. R. [1932) Oudh, 40; 135 L€. $69 ; 80. W. N. 291. | 
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ae frac’ a inda ujana 

> faa ag Ren maga ova’ aq l 

ma faa ea aa am aà | 

a mafa feeam a ae ma adi 

` One cannot take holy order of an adodiut leaving his aged 
parent, chaste wife, infant children and other dependents because 
by, forsaking them, he commits a great sin (Mahanirvana Tantra 
VIII~17,18). 

wa FA Bea, ya aaa Aisha | i 

RTT ga AS ae, Ba a TNH 

“He alone is entitled to enter the fourth asram, who has read, 
vedas and has a Son and has performed other ceremonies etc. 
(Yajnavalkya III, 57). 

Thus it is evident that one is not really free to become a 
Sadhu, whenever he likes and thus bring about his marital obliga- 
tion to an end. One cannot defeat his wife’s claim to maintenance 
by making any such stipulation in a will [vide sec 391 (iii) Indian 
succession Act]. There is also no reason why he should be per- 
mitted to resist her claim by taking up a holy order, totally dis- 
regarding the injunctions laid down in our Sasfras. It seems, 
therefore, that mere adoption of such a holy order after performing 
the due religious ceremonies and formalities would not ipsafacto 
bring about the dissolution of the relationship of husband and 
wife, far from relieving him of his obligation to maintain his wife 
if she is chaste and faithful to him. The eligibility of a person 
to enter the holy order of a Biksu or yati or sanyasi in this kali 
age, is another matter which also should not be lost sight of. The 
adoption of the second and third orders i. e. naishik Brakmacharya’ 
‘and Banoprastham, is included under practices to be avoided 
in this kali ages (Brihan-naradiya Puran XXII, 13—16}, but persons 
of the description of sanyasis or yatis or Bhikshus aro still found 
(Sastr’s Hindu Law, sth edition, p 544). It is remarkable that 
while the texts of the above Brikannaradiya Puran have been 
cited-but no notice, however, has been taken of another important 
and similar text in Brakmavaivarta Puran (Krishna Janma 
Khanda 185, 180), where a similar prohibition as to the adoption 
of the fourth order i. e. ae dal bas been enjoined. That text is 
as follows - : 


+ grate “aaa sera’ qe Faas | 
aaa uh saka aba AA 
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Thus the adoption of the fourth order stands on the same 
footing as the other two which are all included under practices 
to be avoided in this Kali age. 

Referring to the second point there is no doubt that the fiction 
of law, is that a mendicant is incapable of holding any property 
and earning any money (Mitakshara II—VII, 7-8). But it may 
be presumed that in order to constitute one a true mendicant he 
must fulfil the conditions which are Sine gua non to the acquisition 
of such a holy status. As pointed by their Lordships in the above 
case, “means” within the meaning of Section 488 includes a capa- 
city to earn money and that if a man can be shown to be capable 
of earning money, then he has the means to maintain his wife. 
This is unquestionably correct and is in .accord with the’English 
decision in Earnshaw v, Earnshaw (1), which was a case under 
the Summary Jurisdiction (married women) Act, 1895 (58 and 
59 Vict. C. 39) which contains almost similar provisions as in 
section 488 of the Indian Criminal Procedure Code. Almost 
analogous are the provisions of the New South Wales Deserted 
Wives and Children Act roer and in cases thereunder, it has been 
held that it is sufficient grima facie evidence of the ability of a man 
to support a wife if it is shown that he is an able-bodied man 
with capacity to earn income, whether he is in employment or 
not: Smith v. Gwynne (2) Sinclair v. Sinclais (3), Poulson y. 
Nolles (4). 

Now dealing in the abstract with the case ofan able-bodied 
man who has deserted his wife and become a Sanyasi under like 
circumstances, it is respectfully submitted that his supposed in- 
capacity to earn money being the outcome of his own act viz, 
the adoption of the order of a sanyasi, should not be regarded 
as a valid defence—his conduct as indicated above being in viola- 
tion of the rules and spirit of Hindu Law. 


Sylhet. Labanya Chandra Goswami. 


(x) [1896] P. 160 ; 65 L. J. 89; 74 L. T. s60 ; 60 J. P. 377, 
(2) (1906) S. R. Q. 251 ; 

(2) 26.A. L. T. Supp. 8. 

(4) 9 Q. L.J. 59. 
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OBITUARY 
Calcutta High Courts’ Condolence. 

Judges of the Calcutta High Court assembled on ‘Tuesday 
the 15th November, 1932 in the court of the Chief Justice to mourn 
the death of Sir Ali Imam, who was for many years a member 
ofthe Calcutta Bar and was Standing Counsel in rgo9, 

Mr. A. K. Roy, acting Advocate-General, on behalf of the 
Calcutta Bar, said that his interest was nct confined to the Bar. 
He had always taken an important part in Indian politics and 
was considered one of the ablest politicians of the day. 

Mr. N. K. Basu on behalf of the Bar Association and Sir 
D. P: Sarbhadhikary, on behalf ofthe Incorporated Law Society 
associated themselves with the tributes paid. 

On behalf of the Judges, te Chief Justice associated himself with 
the expression that had been given at the Barto the sense of loss 
that they all felt at his death. Since 1916, when the Patna 
High Court was established, he Chief Justice continued, Sir Ali 
Imam had naturally asscciated himself with the court of his 


own province, but it was fitting none the less that in this court, | 


with which he was so long associated, his memory should now 
be recalled. Tor some time he was Law Member of the Vice- 
roy’s Executive Council, —a high position in which, free from 
the detailed labour of ordinary executive work, he had the greal- 
est opportunity of influencing the policy of Government and leay- 
ing his mark onthe Indian law. His country held him in high 
esteem for the part he played in subsequent national affairs. 
The judges joined with the legal profession in expressing their 
sincere condolences to his relations and friends and in particular 
to his brother, Mr. Hassan Imam, who was at one timea judge 
of this court and whom they still had the pleasure of seeing occa- 


sionally in this court. 
* * * * * 


Reference was also made before the full Court to the death of 
Mr. Pramatha Nath Banerjee, an advocate, who died all on a sudden 
on Monday, November 14. 

Mr. Banerjee was a great Sanskrit scholar and was loved and 
liked by all for his unassuming manners. The cruel hand of 
death suddenly snatched him away. We deeply mourn his loss. 





The Calcutta Law Journal, 


. 
. 











VoL. ve CALCUTTA, DECEMBER, IST, 1932. | No. rz, 





SSS —S 
NOTES OF CASES. 


Code of Civil Procedure, Order XXI, Rule 16—Application by trans- 1... R. ssh Mad, 720 
feree decree-holder—Plea of uncertified adjustment—AZf sustainable. | 


A petition under section 25 of the Provincial Small Cause Courts 
Act was moved before High Court to revise the order of a sub- 
ordinate Judge passed in an execution petition filed by transferee- 
decree-holder and the question for consideration was whether an 
executing court could recognise an uncertified paymentin such a 
case. Itcame up before Jackson, Je, who referred the matter to 
the Full Bench. 

Held (ger Beasley, C. J, Ramesam and Cornish, J/. ) that a 
judgment-debtor could not plead an uncertified adjustment in oppo- 
sition to an application under Order XXI, Rule 16, by a transferee- 





1932. 
‘ ah ? 
Nalam Subramanyam 


-Ve 
Devara Ramaswami. 


et 


decree-holder. 
S R 


Slander—Oral japutonion of unchastity toa Hindu widow—Special 1... R. 55h Mad. 727 
damage—Maintainability of suit on the Original Side of High 
Court without proof of damage—Hxcommunication— If actionable, 
apart from slander—Law in Presidency town same as in Narayana Sah 
maojfussil. Kata pani Bai. 
K, a Hindu widow of the Bhujakshatriya community filed a suit aa 

on the Original Side of the High Court claiming damages for slander - 

and for a declaration, injunction and damages for excommunication. 

Her case was that the defendants orally stated that she had given ee 

birth to an illegitimate child and that she was excommunicated by i 

the defendants without being given an opportunity of defending 

herself against the above charge of unchastity made by two women 

to the defendants, K was allowed Rs. 2000 as damages for slander 

and awarded Rs. 500 as damages for wrongful excommunication. 

The defendants thereupon appealed. 

Held (per Beasley, C. J. and Cornish, J.) that a claim for 
damages by a Hindu woman in respect of an allegagion of unchastity 


1991. 
Naane 
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e 
made orally was sustainable on the Original Side of the High Court 
without proof of special damage and that a suit claiming damages for 
wrongful excommunication was also maintainable. 

Held further that the law as regards slander suits claiming 
damages was the same in the Presidency-town as in the mofussil. 


S. R 
° 


Hindu widow—Maintenance—Suit for, after a partition—Right of 
widow enforceable only against those taking her husband's sharz. 


There was a partition of the properties belonging to the family of 
the husband of a Hindu widow V after her husband’s death and as 
the result of the same V’s adopted son and grandsons got three- 
eighths share and tke other three branches were allowed the remain- 
ing five-eighths. Sometime later V filed a suit for maintenance 
impleading all the former co-parceners as defendants. She gota 
decree for certain sums of money, three-eighths of which we 
directed to be paid by V’s adopted son and grandsons and the other 
five-eighths by the other three branches. Vappealed claiming a 
higher rate of maintenance and there was cross-objection denying 
liability from the members of some of the other branches. V was 
allowed enhanced rate and it was held she had right of maintenance 
out of the entire estate inspite of partition. There wasa second 
appeal by one of the members of the other three branches. 

Held (ger Waller and Jackson, JJ.) that when a widow of a co- 


- parcener sues for maintenance after there has been a partition, she 


LL. R. 85 Mad. 758 


1932. 
EMAN | 


P. C. Muthu 
Chettiyar 


v. 
. Muthuswami 
Ayyangar. 





cannot enforce her right against any of the surviving co-parceners 
except those who have taken her husband’s share. 


S R 





Indian Limitation Act, Sec. ro(r)—Meaning of—Mortgagor— 
Acknowledgment of debt by alienee of mortgaged property privr 
to date of}—Effect of acknowledgment. 


One M brought a suitin 1926 ona third mortgage executed in 
bis favour in r91r by one C comprising several properties. In 1913 
C had sold a few.of those items to A partly to pay off the first two. 
mortgages due to A himself and partly to pay off a portion of Ms 
mortgage. A, however, did not pay to M the portion of the mort- 
gage amount which he had undertaken to pay. In 1920 the mort- 
gagor C made a statement in a deposition in Court which is an 

e 


a 
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* acknowledgment of the plaintiff M’s third mortgage. Now the ques- 
tion wbich came up for determination was whether in the circum- 
stances of the case this acknowledgement could save limitation as 
the syit was otherwise barred. 

Held (per Jackson and Krishnan Pandalai, JJ.) that in sec- 
tion 19(1) of the Limitation Act the words ‘some person through 
whom he derives title’ ought not to be read as some person through 
whom he derives title subsequently to acknowledgment. 

Held further that an acknowledgment of a mortgage debt made 
by a mortgagor who has sold a portion of the mortgaged property is 
effected to.save limitation as against the property sold. 

‘S. R. 


Indian Penal Code, section 177 G—Meaning of “ any statement pur- LL R. 55. Mad. 791 


- porting to be a statement of Jast — Mere general imputations not 1932. 


sient: In Re A. S. Radha- 
One R was convicted under section soo Indian Penal Code of krishna Ayyar. 


the offence of defamation. The defamation was embodied ina 
document which was published by him during an election in a taluk 
board at which one A was a candidate. R’s contention was that he 
should have “been prosecuted under section 171 G Indian Penal 
Code which could not be done without the sanction of the Local 
Government. There were in the document in question one or two 
statements which could properly be described as statements. of fact 
but the bulk of it was taken up by general imputations of miscon- 
duct. 
Held (ger Wallerand Krishnan Pandalai, JJ.) that the words 

“ any statement purporting to be a statement of fact” in section 171G, 
Indian Penal Code were intended to mean “any statement which is 
-made as a statement of fact.” 
‘Held further that general imputations of misconduct unaccom 
panied by any charges of particular acts of misconduct cannot pro- 
perly be described as statements of facts within the Wening of sec- 
tion 171 G Indian Penal Code. 

S. R 





Criminal Procedure Code Section 386——Attachment of property— 
Claim made by third person to attached property—TJurisdiction 
of Criminal Courts to investigate the claim. 1933; 


One S was convicted under section 17(2) of the Criminal Law 


L L. R. 56 Bom. 364 


Emperor 
Amendment Act and sentenced to pay a fine of Rs. 300. A Pandurang Venkatesh. 
warrant was issued for recovery of fine under seetion 386 of the Cri- Mal gi.” 
wen yaan 


cd 


i 
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minal Procedure Code and in execution of the same the Hie 
attached certain articles as movables belonging to S. His brother P 
thereupon made an application to the Magistrate in which he 
claimed the properties as his own. The Magistrate rejected the 
petition. P then moved the High Court. 

Held (ger Baker and Broomfield, J7.) that in the absence of any 
rules by the Local Government for summary determination of any 
claim made by a third person in respect of attached property, ° 
under section 386 Criminal Procedure Code the proper course for 
the Magistrate, to follow is to stay the sale for sufficient time to 
enable the party to get his right established in civil Court. 

Queen-Empress v. Chhagan Jagannath (1), Queen Empress v. 
Gasper (2) and Queen-Empress v. Kandappa Goundan (3), followed. 


(1) (1898) Ratanlal’s Criminal Cas. 976. (2) (1894) I. L. R., a2 Cale. 935+ 
(4) (1896) L.-L R. 20 Mad. 88. 





THE LATE MR. SATYENDRANATH ROY. 


It is our painful duty to record the death of our friend, Mr. 
Satyendranath Roy who passed’ away on the 23rd of November 
last. ` : 


Mr. Roy was the younger brother of the late Hon’ble Surendra 
Nath Roy of Behala. He was a kind hearted gentleman, hospitable 
“and generous and was connected with various public institutions 
where his absence would be keenly felt. Sanskrit was one of his 
favourite subjects and the much coveted title of ‘Vidya Sindhu’ 
was conferred‘upon him by the Pandits of Bhattapalli. 


Suitable references to his death were made before a full Court 
on Thursday, the 24th of November, 1932. 
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Lectures on Contracts—(English and Indian) by T. $. 
Venkatesa Iyer, M.A, M.L, Advocate, Madras, 1932. 

This is a students’ edition of the law of Contract both English 
and Indian, and has achieved its obiect pretty well. The learned 
author is a lecturer in the Madras Law College, and his experiences 
in that capacity as to the needs of the students have been of great 
help to him in appreciating their difficulties and rendering the sub- 
ject easy for their grasp and assimilation. The whole law has been 
clearly stated and enlivened with suitable illustrations mostly 
picked up from decided cases. The essentials of the law of Con- 
tract have always been brought into prominence by means of 
< appropriate comments, purely on analytical lines, on the distinc- 

tive features of each legal concept. One remarkable feature of 
the book is that notable utterances of eminent English judges 
have at many places been quoted to make the law clear. Language 
and thought are so intimately connected with each other that it is 
always desirable to have the first impression of legal ideas in very 
suitable expressions and phraseologies which can scarcely be had 
“save from the master minds. This furnishes the greatest justifica- 
tion for freely laying under contribution the ¢gsissima verba of 
great judges and it is quite natural that a veteran professor like 
the learned author should appreciate this method and readily adopt 
it. ‘The plan of, dividing the book into two parts, one dealing with 
the general law of contract and the other dealing with cases of 
special forms of contract is well conceived and will meet with general 
approval. The few select English cases given in the appendix 
have been rightly chosen and are likely to stimulate a desire to 
read the classical judgments from the original reports. Though 


the book is a pretty good one still there is a misgiving in our mind ` 


that the bulk of the book is not quite proportionate to the actual 
requirements of the students, who may, in consequence, fly from 
it in fright. Intended mainly for the students as it is, the publica- 
tion admits of greater compactness and condensation, but perhaps 
the learned author could not find sufficient time for the purpose 
and the learned author has himself said so in his preface. Such 
an excuse, however, is not very convincing, because the prepara- 
tion of a book of this description ought not to be undertaken at 
the pinch for time but kept back for more ample leisures, 
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On bail in Criminal matters—by M. M. Kotasthane, Advo-* 
cate, Bombay ; published by the author from Bombay, 1932. Price 
Re, 1-8-0. . 

This small volume deals with a special branch of the Jaw of 
Criminal Procedure relating to the question of personal freedom 
or- confinement of an accused person during the course ofa crimi- 
nal investigation of a charge against him. Apart from tke question 
of personal liberty, which is a civic right of paramount importance, ° 
the subject of bail is worthy of special consideration because of its 
intimate association with the question of administration of criminal 
justice. Safe custody of an offender is often deemed necessary 
for the purpose of tracing crime or maintaining the integrity” of 
prosecution witnesses or preventing the escape of the offender from 
the grip of justice. So, the importance of the subject is very great. . 
Besides, questions of bail often arise on short notice and wait for 
a speedy disposal. Hence, a systematic treatment of the subject 
has ever been a desideratum, and we sincerely congratulate the 
learned author on the selection of his theme. His exposition of 
the law is characterised by extreme lucidity and clar.ty of ideas. 
The notes are full and yet not overburdened with unnecessary 
details. The first part of the book deals with informations of gene- 
ral interest relating to bail-matters, the outlying legal prineiples on 
which the whole law is based, with a glimpse into the bail law of 
England. The next five parts of the book have been devoted to 
the exposition of the law as contained in the few relevant sections 
of the Code of Criminal Procedure. The last part gives a summary 
of the bail provisions contained in other Acts. The book all . 
throughout fulfills the expectations that naturally attach to a pro- 
duction from the pen of a writer with the authors’s vast experience 
and intimate knowledge of Police Court affairs, It is a matter of 
great satisfaction to us to learn that the book has already evoked 
considerable encomiums from diverse quarters and we wish it a 
yery bright career which it so justly deserves: 


ki gag ag 


4 


The Calcutta Law Journal. 

















*  Vot. ivi} CALCUTTA, DECEMBER, 16TH, 1932. | No. 12, 








A SHORT HISTORY OF FIRE INSURANCE LAW.* 


On the origin of contracts of insurance, little of a precise nature 
is known. There is some authority for the statement that insurances 
of property were of Italian origin. It seems fairly certain that many 
of the customs of merchants in insurance matters were brought from 
Italy to England by the Limbards, who made London the centre 
of their activities in the latter country. These merchants sought to 
protect themselves by insuring the risks to which they were subjected 
in the course of trade. The perils against which they most frequently 
insured in early times were the perils of the sea. 


It is certain that the Limbards used policies of marine insurance 
very similar in form to the one subsequently adopted by the under- 
writers at Lloyds. The term “policy” scems to have been derived 
from the Italian word “polizza”. The word in Italian appears to 
have had a very general sense, being applicable to a writing setting 
forth or serving as evidence of any kind of transaction. 

With the exception of Quebec the Provinces of Canada have 
adopted the English common law as the basis of their legal systems, 
We are only concerned here with the law of fire insurance in the 
common law provinces, and itis necessary, therefore, for us to go 
back to English sources in order to obtain a clear understanding of 
our subject. : 

It is fairly well established that not more than sixty insurance 
cases, of which there is any record, were decided before the days of 
Lord Mansfield, who came to the Inglish Bench in the year 1756. 
Lord Mansfield’s carefully written judgments and wise decisions 
settled many contentious points in insurance law and charted the 
course for succeeding generations which this branch of law was 
to follow: | 

The English Courts early recognised the fact that a policy of fire 
insurance is a contract of indemnity and nota wager. Some early 
marine insurance contracts were in the form of wagers. These early 
marine policies had inserted in them the words “interest or no 


* From the Canadian Bar Review, Vol, X, No. 7, page 405. 
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interest”. Thatis to say, the insured did not have to prove an 
interest in the property insured, but merely had to produce the 
policy itself in order to recover from the insurers the amount of 
money mentioned in the policy. 


In so far as fire insurance was concerned, it was decided by Lord 
Hardwicke in 1743 in the case of Zhe Sadlers Company v. Badcock 
(1) that the insured must prove a property in the subject-matter of 
the insurance. He must, in other words, have an insurable interest. 
The contract was one of indemnity. Ifthe insured had no interest 
in the property insured he had suffered no loss and therefore could 
recover no indemnity. 


In the case of Godin v. London Assurance bak (2), Lord 
Mansfield observed :—“ Before the introduction of wagering poli- 
cies, it was, upon principles of convenience, very wisely established 
that a man should not recover more than he had lost. Insurance 
was considered as an indemnity only, in case of a loss; and 
therefore the satisfaction ought not to exceed the loss. This rule 
was calculated to prevent fraud ; lest the temptation of gain should 
occasion unfair and wilful losses, ” 


Parliament in 1745 (3) passed legislation probibiting the inclusion 
in marine insurance policies of clauses which dispensed with proof 
of interest in the property insured. “The Marine Insurance Act” 
of 1748 raised the question in every contract of marine insurance as 
to whether or not the insured had an insurable interest. It then 
became necessary to decide what constituted an insurable jnterest. 
‘Lawrence, J, in Lucena v. Craufurd (4) said in ‘part as 
follows :—- 

“A man is interested in a thing to whom advantage may arise or 
prejudice happen from the circumstances which may attend it 
NGANAN dere OR And whom it importeth, that its condition as to safety 
or other quality should continue ; interest does not necessarily imply 
a right to the whole, ora part ofa thing, nor necessarily and exclu- 
sively that which may be the subject of privation, but the having 
some relation to or concern in the subject of the insurance, which 
relation or concern by the happening of the perils insured against 
may be so affected as to produce a damage, detriment, or prejudice 
to the person insuring ; and where a man is so circumstanced with 


(1) (1749) 2 Atk. (Fire) 554; 26 E. R. 733- 

(2) (1758) 1 Burr. (Marine) 490, (492) ; 97 E. R. 419 at p. (420). 

(3) 19 Geo. II C. 37. 

(4) (1806) 2 Bos. & P. (N. R.) 269, (300-2) ; 127 E. R. 630, (643). 
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ct to matters exposed to certain risks or dangers, as to have a 
ral certainty of advantage or benefit, but for those risks or 
Ingers, he may be said to be interested in the safety of the thing. 
To the interested in the preservation of a thing is to ke so circum- 
t stanced with respect to it as to have benefit from its existence, preju- 
dice from its destruction. ” 

The definition of insurable interest was continuously expanded 
by the Courts in order to take a policy of insurance out of the 
wagering class. In the case of Stock v. Jnglis (1), Brett, M. R., said 
in part:— In my opinion it is the duty of a Court always to lean in 
favour ofan insurable interest, if possible, for it seems to me that 
after underwriters have received the premium, the objection that 
there was no insurable interest is often, as nearly as possible, a tech- 
nical objection, and one which had no real merit, certainly not as 
between the assured and the insurer. Of course we must not assume 
facts which do not exist, nor stretch the law beyond its proper 
limits, but we ought, I think to consider the question with a mind 
if the facts and the law allow it, to find in favour of an insurable 
interest.” 

Tt must be borne in mind that “The Marine Insurance Act” of 
1745 did not make wagers illegal. What it did was to declare that 
every policy was void which contained words dispensing with proof 
of interest and thus directed the attention of the Courts to the 
subject of what constituted an insurable interest, 

Anbther important matter which came before the Courts in the 
early days of fire insurance, was that of the right to assign a fire 
policy. Marine policies, unless 2 condition to the contrary was 
inserted in the policy, could be assigned without the consent of the 
underwriters, but fire policies were never assignable without the con- 
sent of the fire office. 

It was early decided that a fire insurance contract was a personal 
contract, As such it could not be assigned without the consent of 
the underwriter (2). In other words, the underwriter was insuring 
the person named in the fire contract against the possibility ofa loss 
by fire, and he had a right to acceptor reject the personal risk. 
In the case of Castellain v. Preston (3), Lord Bowen said :— 

“What is it that is insured in a fire policy? Not the bricks and 
materials used in building the house, but the interest of the assured 
in the subject-matter of the insurance, not the legal interest only, 
but the beneficial interest. ” 


(1) (1884) 12 Q. B. D. (Marine) si ay 
(a) The Sadlers Tambang cas (Supra), 
(3) (1883) 11 Q.B c. 380 G97). o © 
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The early Fire Insurance Companies made certain proj 
which set forth tke conditions under which they would insure ¥ 
houses and goods of persons acceptable to the insurers against pos 
bilities of loss by fire. Copies of these proposals were delivered witri 
the policies. 4 

An unincorporated Fire Insurance Company was established in 
London in the year 1680 by one by the name of Dr. Nicholas 
Barben, known as the Fire Office. This man’s baptismal name was 
“If Christ-had-not-died-thou-hadst-been~damned-Nicholas-Barebones”. 
He was the son of the famous Praise God Barebones of Cromwell’s 
time and although he was not financially sound or successful he 
deserves to be remembered as one who laid down many of the prin- 
ciples of fire insurance underwriting. 

An early fire insurance advertisement emanating from The Fire 
Office gives us some idea of the early proposals of this class of 
insurance. It reads as follows :—‘‘ There is a new office to be kept 
at the backside of the Royal Exchange, London, and will be 
opened on Thursday next. They do undertake fora very reason- 
able rate to secure the houses in London and suburbs thereof 
from fire, and if burnt down to build them again at the cost of the 
office, for which end is provided bank of money and a fund of free 
land, to such value as will secure those who agree with the office, 
There now being in print a particular thereof, we need not give 
you any further account. ” 

This advertisement indicates that these early fire insurance pro- 
posals contained a clause giving the insurer the right to re-build 
which has become a fundamental condition of every fire insurance 
contract, The right of re-building began therefore with the esta- 
blishment of The Fire Office in London. 

The proposals afterwards became conditions inserted -in the poli- 
cies themselves, The case of Lynch v, Dalsell (1) throws some light 
onthe nature of the proposals under which fire insurance was 
written in 1729. Copies of the proposals were delivered with the 
policies. Under them it was essential that persons insuring should 
have an interest in the property insured. In the event of a loss the 
insured was required to make an affidavit setting forth the nature 
and extent of his loss. This was to be verified by the minister, 
churchwardens and householders in the district where the loss 
occurred who were to state that they knew and verily believed that 
the insurance should enure to the benefit of the executors and 
administrators of the insured. 


(1) (1729) 4 Bro. P. C. (Fire) 431 ; 2 E, R. 292. 
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With the development of conditions inserted in the policy itself 
in place of the proposals we have fire contracts in their modern form. 

Prior to the enactment of the various companies Acts in England 
insurance was underwritten in one of the following ways :— 

(x) By an asscciation of insurers with individual liability only 
such as Lloyds. 

(2) By a common law partnership under a partnership deed. 

(3) By a corporation founded either 

(a) By royal charter. 
(b) By a private act. 

In 1719 the British Parliament passed an Act (1) giving the King 
the power to grant two charters to corporations having as their 
objects the writing of insurance. In 1720 these charters were granted 
to The London Assurance Company and The Royal Exchange 
Assurance Corporation. These companies, which were later amal- 
gamated, held a monopoly of corporate insurance underwriting until 
the year 1824, when Parliament passed a repealing Act. 


Beginning with the year 1824 many British insurance companies 
were founded, some by private Act and later under the provisions of 
the Companies Acts. 

British companies began accepting risks inthe colonies and 
foreign countries. Fire insurance soon developed in Canada and 
the United States. We shall pass over all the intervening period and 
come to the year 1872. At this time the companies which operated 
in Ontario attached such onerous and technical conditions to their 
policies that it became increasingly difficult for anyone to recover 
under a policy of fire insurance if a company wished to resist 
payment of the loss. Law-suits on fire contracts became the order 
of the day until finally in the year 1872 Wilson, J., in the case 
of Smith v. Commercial Union Insurance Company (2) in describing 
the practices of fire insurance companies of that day, used the 
following words : “It would scarcely be right to pass over 
some notice of the wonderful structure and scope of the fourteenth 
condition (this condition was the one covering proof of loss). It has 
been set outin full, and it numbers (although the numbers are 
not in the condition itself) thirty-six prerequisites, which must 
be complied with before the insured can demand his money.” 

“Beside furnishing an account of the loss, in the most precise 
manner, and verifying the same by books and vouchers, and oath, 


(1) 6 Geo. I, Cap, 18. 
(2) 33 U. Ç R. Q. B. 69, (89, 90, 91). . ° 
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and giving the names and residences of all persons interested in 
it, and of all incumbrances which affected the property, and getting 
special certificates of two Magistrates, the assured is to submit to 
an oral examination, and to answer on oath and to subscribe the 
same if required.” 

“And, where practicable—and it would be hard to convince 
the Company, it tempted to abuse the power they have under the 
conditions, that in every case it was not practicable—to verify the 
statement of loss by the testimony of his domestics, servants, or 
othe persons in his employ” ; 

“And in case of real property or fixtures, he is to produce his 
title deeds, and an abstract from the registry office. And he is to 
supply ‘such other vouchers, etc, etc, as may reasonably be 
required, to prove his loss and his right to be paid. And until 
all that is done, and done in three months, time being of the 
essence of the contract, no money is to be paid..,......... At present 
it is a mere system of attack and defence. The more fraudulent 
or felonious the attack, the more numerous, complicated, and guarded 
the defences are. But that isa war calculated only for two very 
special classes of persons. The honest people are lost sight of, 
and suffer in the conflict.” 

“The object should be to restore this invaluable protection when 
honestly administered to its legitimate and mercantile character 
and purpose, and that will have to be done by legislation unless 
the Companies will modify their conditions.” 

The remarks of the learned Judge and the general agitation 
in connectien with the settlement of fire loss claims finally resulted 
in action being taken by the Ontario legislature in the year 1875. 
The Act, known as 38 Victoria, Chapter 65, provided for a com- 
mission to be issued by the Lieutenant-Governor addressed to 
three or more persons holding judicial office in the Province, for 
the purpose of determining what conditions of all fire insurance 
policies are just and reasonable conditions. 

This was followed in 1876 by the passing of an Act (1) to secure 
uniform condition in policies of fire insurance. Thus Ontario led 
the way towards securing what were at that time considered just and 
reasonable conditions in a fire insurance contract. 

The statute provided that the conditions set forth in the sche- 
dule to the Act were to be deemed as against the insurers part of 
every policy of fire insurance issued thereafter. The statutory 
conditions were to be printed on every policy and were to be 


(1) 99 Vict. Cap. 24. ô 
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headed “ Statutory conditions.” Variations could be made to the 
statutory conditions, provided they were printed on the policy in a 
different colour of ink with the heading “ Variation in Conditions.” 
These variations were Only to be enforced where they were held 
by a court or a Judge to be just and reasonable. 

The Ontario “ Fire Insurance Policy Act” contained twenty- 
one statutory conditions. These covered, among others, such 
matters as misrepresentation and omissions, form of the policy 
sent to the insured, change of risk, change of property, partial 
damage and salvage, property not insured, prior or subsequent 
‘insurance, risks not covered, proof of loss and to whom payable, 
directions to be observed in making a claim, fraud in making a 
claim, arbitration, when loss was payable, repairing or rebuilding 
property, termination of insurance by notice from the ‘insurer, 
waiver, actions of agents of the insurer and limitation of actions on 
the policy. 

The consiitutional validity of the Ontario “ Fire Policy Act” 
was soon tested in the Courts. The well known case of Citizens 
Insurance Company v. Parson (1) put beyond all doubt the right of 
the legislature of a province to legislate as to fire insurance 
contracts, In this judgment the Privy Council said: “It is 
enough for tke decision of the present case to say that, 
in their view, its (the Dominion Parliament’s) authority to legislate 
for the regulation of trade and commerce does not comprehend 
the power to regulate by legislation the contract of a particular 
business or trade, such as the business of fire insurance in a 
single province, and therefore, that its legialative authority does 
not in the present casc conflict or compete with the power over 
property and civil rights assigned to the legislature of Ontario by 
. No. 13 of Section ¢2, (Property and Civil Rights within the Pro- 
vince),” 

As is well known, many attempts have .been made by the 
Dominion Parliament to regulate and control insurance companies. 
These attempts have met with the disapproval of the Courts and 
the Privy Council. In the recent case of the Attorney-General for 
Quebec v. Altorney-General for Canada and Belding-Corticellt 
Limited ef al, (2) the Privy Council declared that many important 
sections of the present Dominion Insurance Act were ultra vires 
of the Dominion Parliament as infringing upon the jurisdiction 
of the Provinces over property and civil rights. While this phase 

(1) (1881) 7 A. C. 96 (113°. 

(2) (1931) 3 W. W. R, 689 ; [19321 1 D. L, R. 97. 
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of insurance Jaw in Canada is very interesting, it does not come 
within the scope of the present discussion as it involves a.considera- 
tion of “The Dominion Insurance Act.” 

Discussion now arose as to the primary object of statutory 
conditions in fire Insurance contracts. Were they for the purpose 
of assisting the assured or the insurer? In effect, they really assist 
both parties to the contract by making it clearer and easier to 
interpret. However in the case of Custis’s and Harvey (Can.) Ltd. x. 
North British and Mercantile Insurance Comp any (1), the Privy 
Council made this matter very clear. In that cese it was stated 
that “the primary object of the statutory conditions is to 
prevent the insurer by means .of exceptions skilfully worded 
and not particularly brought to the notice of the assured, avoid- 
ing liability which it is only just and reasonable he should under- 
take in a fire policy. Their Lordships agree with the agru- 
ments of the aprellant’s counsel that these conditions, if there 
is doubt, should be held rather as amplifying than as cutting 
down the insurer’s liability.” 

The present “Ontario Insurance Act” (2) is a consolidation 
covering all classes of insurance. The provisions of this Act 
relating to fire insurance contracts differ from those of the Act 
of 1875 in that the statutory conditions is allowed and thus no 
discussion can arise as to what conditions are in the opinion of 
the court just and reasonable. The only exceptions to this general 
‘statement are Sections 99 and 102, which read : 

“99. (1) A policy may contain a cc-insurance clause, in 
which case it shall have printed or stamped uponits face in con- 
spicuous type and in red ink, the words, This policy contains 
a co-insurance clause, and unless those words are so printed 
or stamped such clause shall not be binding upon the insured. 
Such clause shall not be deemed a variation or addition to the 
statutory conditions. 

“(a) A policy may contain a partial payment of loss clause 
to the effect that the insurer in the event of loss shall pay 
only an agreed proportion of any loss which may be sustained 
or the amount of the loss after deduction of asum specified in 
the policy, ‘in either case not exceeding the amount of the in- 
surance, in which case there shall be printed or stamped on the 
face of the policy in conspicuous type in red ink, the words 
“This policy contains a partial payment of loss clause.’ Such 


(1) [1921] 1 A. C. 303 (310 . 
(2) R. S. O, (1987), Cap. 22a. 
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partial payment of loss clause shall not be deemed a variation or 
addition to the statutory conditions. 


“toz, Where the rate of premium is adiécied or- < modified by 
an the ker, ,condition, location or maintenance of the insured. pro- 
> ` perty, the policy may contain a clause not inconsistent with - 
N, any statutory condition setting forth any stipulation in respect be 
» © Of such user, condition, location or maintenance, and such clause = Nad 
«shall not be deemed a variation of any statutory condition. Such => 
clause shall be binding on the insured only in so far as it is 
held by the Court before which a question relating. thereto is 
tried to be just and reasonable.” 
The provisions of “The Ontario Insurance Act” relating. to 
fire insurance have been adopted and thus made uniform in 
the - Provinces of British Columbia, Alberta, Saskatchewan, 
Manitoba and, Nova Scotia (1). Quebec hes a “Fire Policy 
Act (2)” similar to the former Ontario Act. It has not as yet 
adopted the uniform “Act. l 
The Legislature of Manitobä in its last sessions passed an 
Act consolidating the insurance laws of the Province (3). This 
Act does not alter the uniform conditions relating to fire insurance 
contracts and comes into force by proclamation on the first of 
September, 1932. 
Fire insurance has now become such an important matter in 
the conduct of modern business that we can congratulate our- 
selves to date in Canada upon the efforts to make our provincial 
laws uniform. These efforts wéré brought to a successful issue 
by the combined support of the Canadian Bar Association, the 
Commissioners on Uniformity of Legislation in Canada and the 
Association of Superintendents of Insurance of the Provinces of 
Canada with the co-operation of the fire underwriters. It is to 
be hoped that the provinces which have not as yet adopted the 
uniform Acts will do so very soon. 


Winni per. ` A. Beatty Rosevear. 


(1) B. C. Statutes, 1925, cap. 20; Alta Statutes, 1926, cap. 31; Sask. 
Statutes, 1924-5, cap. 20; Man. Statutes, 1925, cap. 29; Ont. R.S. O. 1927, 
cap. 222; N.S. Statutes, 1940, cap. 7 (proclaimed on ist January, 1931), 

(a) R. S. Qu, 1995, cap. 243. 

(3) Statutes Man. 1992, cap. 20. 
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_ NOTES OF CASES. . 7 


Criminal Procedure Code, sections 517 and’ 520—Charge of theft— 
Acqutttal—Order of restoration of property to complainant = . 
Revision of the order—Proper Court to grant el. NAN. 


. W was charged with theft in respect of certain stones valued at f 
Rs. 4 alleged to belong to one H before a First Class Magistrate, who , 
acquitted him but directed the stones to be made over to H, the 
complainant, under section 517 of the Code of Criminal Procedure. 
W thereupon applied to the High Court asthe only Court having- 
jurisdiction under section 520 Criminal Procedure Code for revision 


of the said order. 


_ Held (ger: Beaumont, C. Ja, Mirza and Murphy, JJ.) that sec- 
tion 520 Criminal Procedure Code contemplates that any Court, 
which has powers of appeal, confirmation, reference or revision in 
respect of the subordinate trial Court; can make any substantive 
order in respect of property dealt with by me trial Court under 


Sections 517, 518 or 519. 


Khema Rukhad, In re (1) over ruled. 
U Po Hla vy. Ko Po Shein approved and adopted. 
S. R. 
’1) (1918) I. L. R. 42 Bom. 664. (2) (1929).1. L R. 7 Rang. 345 (F. B.). 


THE NEW ASSISTANT MASTER AND OFFICIAL 
REFEREE OF THE HIGH COURT. 


We congratulate Mr. Sachindra Nath Banerji, Advocate, 
on his recent appointment a3 the Assistant Master and Official 
Referee of the High Court. It is a matter of great satisfaction 
to us that ios the first time an Advocate has been appointed 





